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SUNSHINE ACT M EETIN G S______ ______  40349

NATIONAL EMPLOY THE HANDICAPPED 
WEEK
Presidential proclamation................. ................................... 40197

ALCOHOL ABUSE AND PREVENTION
HEW/PHS issue regulations authorizing formula grants to 
assist States in planning, establishing, maintaining and evalu
ating projects for the development of alcohol abuse and 
prevention rehabilitation programs; effective 9-11-78 (Part III 
of this issue)........................................... ................................. 40386

REAL ESTATE LOANS AND GRANTS
USDA/FmHA amends rules concerning the maximum amount 
of development, grant funds for community domestic water, 
and waste disposal systems, comments by 10-11-78; effec
tive 10-1-78 ........................................?.............. .............. . 40199

BASIC EDUCATIONAL OPPORTUNITY GRANT 
PROGRAM
HEW/OE gives notice of closing date for multiple date entry 
contracts........................ .............. ..........................................  40319

SCHOOL ASSISTANCE IN FEDERALLY 
AFFECTED AREAS
HEW/OE issues notice of extension of filing date for fiscal
year 1977 applications; extended to 10-11-78 ......................  40320

INCOME TAX
Treasury/IRS adopts rules on returns of trusts and information 
returns of certain exempt organizations upon liquidation.......... 40219

SMOKING IN GOVERNMENT BUILDINGS
GSA/PBS proposes regulation prohibiting smoking in certain 
area of buildings controlled by GSA; comments by 10-11-78. 40250

EMPLOYEE SELECTION PROCEDURES
Treasury/RSO adopts interim regulations to promote uniform
ity in the enforcement of Federal equal employment opportuni
ty laws; effective 9-11-78_____ _______ _______ _____ __  40223

PRODUCT LIABILITY AND ACCIDENT 
COMPENSATION
Commerce provides notice of synthesis of public comment on 
options paper..... ............. ........................_______ _______ ... 40438
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AGENCY PUBLICATION ON ASSIGNED DAYS OF THE WEEK
The following agencies have agreed to publish all documents on two assigned days of the week (Monday/ 

Thursday or Tuesday/Friday). This is a voluntary program. (See OFR notice 41 FR 32914, August 6 ,1 9 7 6 .)

Monday Tuesday Wednesday - Thursday Friday

DOT/COAST GUARD USDA/ASCS DOT/COAST GUARD USDA/ASCS

DOT/NHTSA USDA/APHIS DOT/NHTSA USDA/APHIS

DOT/FAA USDA/FNS DOT/FAA USDA/FNS

DOT/OHMO USDA/FSQS DOT/OHMO USDA/FSQS

DOT/OPSO USDA/REA DOT/OPSO USDA/REA

CSA CSC CSA CSC

LABOR LABOR

HEW/FDA HEW/ FDA

Documents normally scheduled for publication on a day that will be a Federal holiday will be published the next work day 
following the holiday.

Comments on this program are still invited. Comments should be submitted to the Day-of-the-Week Program Coordinator, Office 
of the Federal Register, National Archives and Records Service, General Services Administration, Washington, D.C. 20408.

NOTE: As of August 14,1978, Community Services Administration (CSA) documents are being assigned to the Monday/Thursday 
schedule.
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Published daily, Monday through Friday (no publication on Saturdays, Sundays, or on official Federal 
holidays), by the Office of the Federal Register, National 'Archives and Records Service, General Services 
Administration, Washington, D C. 20408, under the Federal Register Act (49 Stat. 500, as amended; 44 Ü.S.C., 
Ch. 15) and the regulations of the Administrative Committee of the Federal Register (1 CFR Ch. I ) . Distribution 
is made only by the Superintendent of Documents, U.S. Government Printing Office, Washington, D.C. 20402.

The F ederal R egister provides a uniform system for making available to the public regulations and légal notices issued 
by Federal agencies. These include Presidential proclamations and Executive orders and Federal agency documents having 
general applicability and legal effect, documents required to be published by Act of Congress and other Federal agency 
documents of public interest. Documents are on file for public inspection in the Office of the Federal Register the day before 
they are published, unless earlier filing is requested by the issuing agency.

The F ederal R egister will be furnished by mail to subscribers, free of postage, for $5.00 per month or $50 per year, payable 
in advance. The charge for individual copies is 75 cents for each issue, or 75 cents for each group of pages as actually bound. 
Remit check or money order, made payable to the Superintendent of Documents, U.S. Government Printing Office. Washington. 
D.C. 20402.

There are no restrictions on th e  republication of material appearing in the F ederal R egister.



INFORMATION AND ASSISTANCE
Questions and requests for specific information may be directed to the following numbers. General inquiries may be

made by dialing 202-523-5240.

FEDERAL REGISTER, Daily Issue:
Subscription orders (G P O )............. i  202-783-3238
Subscription problems (GPO).......... 202-275-3050
“Dial - a - Reg” (recorded sum

mary of highlighted documents 
appearing in next day’s issue)'.

Washington, D.C.........................  202-523-5022
Chicago, I I I ................................... 312-663-0884
Los Angeles, C a lif ..................... 213-688-6694

Scheduling of documents for 202-523-3187
publication.

Photo copies of documents appear- 523-5240
ing in the Federal Register.

Corrections.................................. .......  523-5237
Public Inspection Desk...................... 523-5215
Finding Aids...............    523-5227

Public Briefings: “How To Use the 523-3517 ;
Federal Register.”

Code of Federal Regulations (CFR).. 523-3419
523-3517

Finding Aids.................. ......... ............  523-5227

HIGHLIGHTS

HEALTH MAINTENANCE ORGANIZATIONS
HEW/PHS proposes amendments concerning requirements 
regarding' the organization and operation; comments by 
11-13-78 (Part II of this issue)........ ......................................  40376

HOUSING ASSISTANCE
HUD issues rule to establish program with respect to the 
disposition of HUD-owned projects; comments by 12-11-78 
effective 9-11-78 (Part IV of this issue).........  ...................  40402

AIR POLLUTION
EPA adopts rule on attainment status of States in relation to 
national ambient air quality standards, effective 9-11-78 (Part
V of this issue)....... ................................... .............................  40412
EPA proposes rule of an attainment status of States in relation 
to national ambient air quality standards, comments by 
11-13-78 (Part V of this issue)............. ......................... ......... 40436

COPYRIGHTS
Copyright royalty tribunal adopts rule with respect to proof of 
fixation of copyright works; effective 10-10-78 .......................  40225

PESTICIDE CHEMICALS
EPA proposes tolerances for 2,6-dichloro-4-nitroamiline, com
ments by 10-11-78 ..................... ........................................... 40249

AIR COMMERCE
Treasury/Customs withdraws a proposal pertaining to permits 
to proceed for foreign-registered aircraft; effective 9-11-78.... 40238

PRESIDENTIAL PAPERS:
Executive Orders and Proclama- 523-5233

tions.
Weekly Compilation of Presidential 523-5235

Documents.
Public Papers of the Presidents...... 523-5235
Inde^..................   523^5235

PUBLIC LAWS:
Public Law dates and numbers....... 523-5266

523-5282
Slip Law s.............................................  523-5266

523-5282
U.S. Statutes at Large......................   523-5266

523-5282
Index.....................................    523-5266

523-5282

U.S. Government Manual................. 523-5230

Automation.....................    523-3408

Special Projects ........    523-4534

•Continued

PROCUREMENT
GSA amends rules concerning the listing of subcontractors for
bid on construction contracts, effective 10-1-78 ....................  40227

AMOXICILLIN TRIHYDRATE FROM SPAIN
Treasury/Customs issues notice of the countervailing duty 
petition and investigation; effective 9-11-78 ........................... 40332

FLOODPLAINS AND WETLANDS
Interior/NPS makes available for public review and comment, 
the procedures it will use to implement Executive Orders 
11988 and 11990, comments by 10-16-78............................. 40323

VETERANS BENEFITS
VA proposes regulation on the effective date of an apportion
ment of a running award of compensation or pension; com
ments by 10-11-78 ................................................................  40239

PROPERTY MANAGEMENT
GSA issues regulation concerning approvals relative to the 
replacement of telecommunications equipment; effective 
9_11_78............. .................. .............. ........................ ............ 40228

WATER POWER PROJECTS
DOE/FERC amends rules to establish a short-form hydroelec
tric license; effective 9-5-78......................................... .......... 40215

FREEDOM OF INFORMATION
EEOC adopts regulations to update schedule of fees for 
search and and duplication of records; effective 9-11-78 ...... 40222
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HIGHLIGHTS—Continued
MEETINGS—

Administrative Conference of the United States:
Committee on Grants, Benefits and Contracts, 9-26-78.. 40253 

DOD/Army: Board of Visitors United States Military Acade
my, 9-28 through 9-30-78...........................................  40272

Secretary: Defense Science Board Task Force on Strate-, 
gic Planning Experiment in the Maritime Boline Area,
9-29-78.................................... ,...................................  40276

DOT/CG: Rules of the Road Advisory Committee, 10-25
and 10-26-78 ........................................ ................ .....  40331

Ship Structure Committee, 10-12-78...............................  40331
NHTSA: Safety bumper and consumer information pro

grams, 10-18-78...............................................................  40331
EPA: Resource Conservation Committee, 10-10,11-14, and

12-12-78........................................................................  40313
GSA: Regional Public Advisory Panel on Architectural and

Engineering Services, 9-25 and 9-26-78.........................  40318
HEW/OE: Advisory Committee and Accreditation and Insti

tutional Eligibility, 10-3 and 10-4-78........... .................... 40320
Secy: Board of Advisors to the Fund fo^the Improvement
of Post Secondary Education, 10-6-78........... ;.............. 40318
National Committee on Vital and Health Statistics, 10-5
and 10-6-78 .................................................. *................ 40318

Interior/NPS: Golden Gate National Recreation Area Advi
sory Commission, 9-27-78...............................................  40321

National Park System Advisory Board, 10-2 through
10-13-78......................... ........... .......................... ......... 40321
Pictured Rocks National Lakeshore Advisory Commission,
10-21-78...........     40322

National Commission for the Review of Antitrust Laws and 
Procedures: Working Group on the Empirical Cave Stud
ies, 9-26-78 .....................................................................  40324

NFAH/NEA: Dance Advisory Panel, 10-1 through 10-4-78 40325 
NEH: Humanities Panel, 9-25, 9-29, 10-2, 10^3, 10-6,

and 10-7-78 (8 documents).......... "................  40325, 40326
NRC: Advisory Committee on Reactor Safeguards, Subcom

mittee on Safeguards and Security, 9-26-78................... 40330
USDA/SEA: National Plant Resources Genetics Board,

10-18 and 10-19-78 ............................................    40253
VA: Administrator’s Education and Rehabilitation Advisory 

Committee, 10-12-78......................................................  40332

SEPARATE PARTS OF THIS ISSUE

Part II, HEW/PHS.............................................................    40376
Part III, HEW/PHS...................................................................  40386
Part IV, HUD..................   40402
Part V, EPA....................... .'..................................................... 40412
Part VI, Commerce/Secy.........................................................  40348

reminders
(The items in this list were editorially compiled as an aid to F ederal R eg ister  users. Inclusion or exclusion from this list has no legal 

significance. Since this list is intended as a reminder, it does not include effective dates that occur within 14 days of publication.)

Rules Going Into Effect Saturday, 
September 9,1978

NRC—Requirement for construction safety in
tegrity maintenance of multiunit 
sites................................... . 34764; 8-8-78

Rules Going Into Effect Sunday, 
September 10,1978

FCC—FM Broadcast station in Ottumwa, Iowa; 
changes made in table of assign
ments ............ ..................... 39584; 9-6-78

Rules Going Into Effect Today

EPA—Determination of harmful quantities for 
hazardous substances for vessels.

10489; 3-13-78

Determination of removability of hazardous 
substances for vessels... 10488; 3-13-78 

Determination of units of measurement and 
rates of penalty for hazardous substances
for vessels.....................  10495; 3-13-78

Water programs; designation of hazardous 
substances for vessels ... 10474; 3-13-78 

State implementation plans: Califor
nia ................................... 35694; 8-11-78

FHLBB—Servicing of loans...... 35260; 8-9-78
HEW/FDA— Additional standards for diagnos

tic substances for laboratory tests; revision 
and updating......................  10554; 3-14-78

List of Public Laws

N ote: N o public bills which have become 
law were received by the Office of the Feder
al Register for inclusion in today’s L is t  of 
P ublic  La w s .

[Last Listing: August 31,1978]
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THE PRESIDENT

Proclamations
Employ the Handicapped Week, 

National/................. ......... .......  40197
EXECUTIVE AGENCIES

ADMINISTRATIVE CONFERENCE OF THE 
UNITED STATES

Notices
Meetings:

Grants, Benefits and Con
tracts Committee......... . 40253

AGENCY FOR INTERNATIONAL 
DEVELOPMENT

Notices
Authority delegations:

Israel, Diplomatic Officer; for
eign assistance program......  40331

AGRICULTURAL MARKETING SERVICE 
Rules
Prunes (dried) from Calif..........  40199
AGRICULTURE DEPARTMENT
See Agricultural Marketing 

Service; Farmers Home Ad
ministration; Science and 
Education Administration.

ANTITRUST LAWS AND PROCEDURES, 
NATIONAL COMMISSION FOR THE 
REVIEW OF

Notices
Meetings:

Working Group on the *
Empirical Case Studies......... 40324

ARMY DEPARTMENT
Notices
Meetings:

Board of Visitors, Ü.S. Mili-
tary Academy............... ........  40272

Privacy Act, systems of rec
ords ............. .................... . 40272

ARTS AND HUMANITIES, NATIONAL 
FOUNDATION

Notices
Meetings:

Dance Advisory Panel ............  40325
Humanities Panel (8 docu

ments)................... ......  40325, 40326
CIVIL AERONAUTICS BOARD 
Notices
Hearings, etc.:

Air Wisconsin certification
proceeding........ ........   40253

Florida service case.......... . 40254
Lineas Aereas Paraguay as......  40254
National Airlines, Inc., et al ... 40256

COAST GUARD 
Rules
Districts, marine inspection 

zones, and captain of port 
areas:

Houston COTP; editorial
change....................................  40224

Vessel traffic management:
Puget Sound; oil tankers, cer

tain; entry prohibition.........  40224
Proposed Rules 
Dangerous cargoes:

Bulk dangerous or flammable 
liquids; unmanned and self- 
propelled vessels; safety 
standards; benzene carriage
requirements; correction ..... 40250 

Notices 
Meetings:

Rules of Road Advisory Com
mittee...................................... 40331

Ship Structure Committee...... 40331
COMMERCE DEPARTMENT
See Industry and Trade Admin

istration.
Notices ___
Product liability and accident 

compensation issues; options 
paper; synthesis of public 
comments..................................  40438

COPYRIGHT ROYALTY TRIBUNAL 
Rules
Cable royalty fees; filing of 

claims; proof of fixation of 
works, policies and pro
cedures ........... ....... !,...... . 40225

CUSTOMS SERVICE 
Proposed Rules 
Air commerce:

Foreign-registered aircraft; 
permits to proceed; with
drawal ....... ................ ...........  40238

Notices
Countervailing duty petitions 

and preliminary investiga
tions:

Amoxicillin trihydrate from 
Spain.............    40332

DEFENSE DEPARTMENT 
See also Arfny Department.
Notices
Meetings:

Science Board task forces.......  40276
ECONOMIC REGULATORY 

ADMINISTRATION
Rules
Oil; administrative procedures 

and sanctions:
Interpretations ........................  40200

Proposed Rules
Petroleum allocation and price 

regulations, mandatory:
Emergency standby manda

tory crude oil and refinery 
yield control programs; 
hearings and extension of 
time; correction.....................  40233

Notices
Natural gas importation; peti

tions:
Columbia LNG Corp. et al. in

tervention order......... ..........  40276
EDUCATION OFFICE
Notices
Applications and proposals, clos

ing dates:
Basic educational opportunity

grant program......................  40319
School assistance for federal

ly-affected areas...................  40320
Meetings:

Accreditation and Institution
al Eligibility Advisory Com
mittee...... ...............................  40320

ENERGY DEPARTMENT
See Economic Regulatory Ad

ministration; Federal Energy 
Regulatory Commission.

ENVIRONMENTAL PROTECTION AGENCY
Rules
Air quality control regions; cri

teria and control tech
niques:

Attainment status designa
tions ........................................  40226

Air quality implementation 
plans; enforcement by State 
and Federal governments 
after statutory deadlines:

O hio..... ..............................    40226
Proposed Rules
Air quality control regions; cri

teria and control tech
niques:

Attainment status designa-
, tions.......... .....................   40412

Air quality implementation 
plans; approval and promul
gation various States, etc.:

Montana........... ........................  40240
New Mexico...............................  40245

Air quality implementation 
plans; enforcement by State 
and Federal governments 
after statutory deadlines:

Connecticut...............................  40247
Indiana.............. . 40248
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Pesticide chemicals in or on raw 
agricultural commodities; 
tolerances and exemptions, 
etc.:

2,6-Dichloro-4-rJtroaniline ..... 40249 
Notices
Food additive petitions:

Aluminum phosphide; correc
tion .........................................- 40309

Grants, State and local assist
ance:

Air quality technical demon
stration program; correc
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Meetings:
Resource Conservation Com
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Pesticide registration applica

tions (2 documents).....  40309, 40311
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COMMISSION
Rules
Freedom of information; fee 

schedule.......................     40222
FARMERS HOME ADMINISTRATION 
Rules
Association, community facility 

loans:
Water and waste disposal sys

tems, community domestic; 
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and inquiry............................  40199

FEDERAL AVIATION ADMINISTRATION 
Rules
Control areas.......... ....................  40213
Restricted areas (2 documents). 40214,

40215
Transition areas .......   40211
VOR Federal airways (2 docu

ments)........................................ 40212
Proposed Rules ^
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Gates Lear jet............................  40233
Control zone and transition 

area............................................. 40237
FEDERAL COMMUNICATIONS 

COMMISSION
Proposed Rules
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Florida; extension of tim e .....  40251
Mississippi ............................   40250

Notices
Hearings, etc.:

Blair County Broadcasters,
Inc.; correction..... ...............  40313

Case, Charles SI, S r ................   40313
Elliott, Maxie Lynn....... .........  40315

Rulemaking proceedings filed, 
granted, denied, etc.; petitions 
by various companies..............  40316

FEDERAL ENERGY REGULATORY 
COMMISSION

Rules
Electric utilities, etc.:

Forms; hydroelectric license, 
short form................ .............  40215

Notices
Hearings, etc.:

Anderson, Gerald E .......... 4..... 40278
Area rate proceedings........ . 40300
Arizona Public Service Co ...... 40277
Bangor Hydro-Electric Co ...... 40289
Black, William A ......................  40282
Boston Edison Co.....................  40301
Central Power & Light Co.....  4Q289
Central Vermont Public Serv

ice Corp. (2 documents) ......  40277
Columbia Gas Transmission

Corp...........................    40302
Columbia Gulf Transmission

Co. et a l ......................    40291
Connecticut Light & Power

Co......................    40297
Counsil, William G ......... ........  40282
East Tennessee Natural Gas

Co......... ..................................  40291
El Paso Electric Co ..........   40292
El Paso Natural Gas Co. (2

documents).......... ......  40277, 40294
Florida Power & Light Co......  40283
Huntington, Sam uel...............  40283
Michigan Power Co........... ...... 40283
Midwestern Gas Transmission

C o.............................    40294
Montana Power C o ..... ...........  40294
Mountain Fuel Supply Co. (2

documents).................  40278, 40295
Natural Gas Pipeline Co. of 

America (3 documents)...».... 40285, 
40296, 40307

Northern Natural Gas Co. (2
documents)........... ................. 40279

Northern States Power C o ....  40296
Pacific Power & Light Co.......  40302
Pactex Pipeline Co..................  40297
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ty et a l ........... ........................  40303
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Public Service Co. of Oklaho
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tric C o .... ........   40307
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ments)...................... . 40279, 40287
Sim Oil Co..................    40280
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er Co................    40303
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documents).............................  40280,
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Line Corp. (2 documents).,... 40288,
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Collective bargaining agree-

ments; exemption ...... . 40316
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SeAir Forwarders, In c ............  40317
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and inquiry...................    40210

Notices
Applications, etc.:

Arkansas Best Corp ................  40317
Commerce Southwest, In c.....  40317
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Texas, In c..............................  40317
Lakeside-Bank Holding Co...... 40317
Russell State Bancshares,

Inc...„......................................  40317
SBT Corp ..................................  40318
West Georgia Financial C orp . 40318 
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Rules —
Hunting:
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uge, Kans. (2 documents)....  40232
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See also Public Buildings Serv
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Property management, Federal: 
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ment; equipment replace
ment .............       40228
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Meetings:
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gineering Services................   40318
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Geothermal resource areas, op
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New Mexico.......... .........   40321

HEALTH, EDUCATION, AND WELFARE 
DEPARTMENT
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lic Health Service.
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Meetings:
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Vital and Health Statistics Na
tional Committee..................  40318

HOUSING AND URBAN DEVELOPMENT 
DEPARTMENT
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Housing assistance program 
for disposition of HUD- 
owned projects; interim 
ru le ................ ........................  40402
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University of Rochester (3

documents).................  40268,40269
University of Tennessee; with

drawn ...................................   40270
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list of cfr ports affected în this issue
The following numerical guide is a list of the parts of each title of the Code of Federal Regulations affected by documents published in today’s issue. A 
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[3195-01]

presidential documents
T itle  3—The President

PROCLAMATION 4593

National Employ the 
Handicapped Week, 1978

By the President o f the United States o f  America 

A Proclamation

Our country’s greatest resource is its people—including those with physi
cal and mental disabilities.

But handicapped individuals too often have had to exist on the sidelines 
of life because of poor education, improper vocational preparation, unavail
able transportation, inaccessible buildings and other difficulties.

Now, however, local, state and Federal laws and regulations are beginning 
to ensure equal rights to the disabled, so that they will no longer be second- 
class citizens. All offices of the Federal government have been directed to 
improve hiring and promotion practices as they relate to handicapped individ
uals. The private sector, too, is being made more aware of its duties and 
responsibilities.

To affirm our commitment to handicapped individuals, the Congress, by 
joint resolution of August 11, 1945, as amended (36 U.S.C. 155) has called for 
the designation of the first week in October of each year as National Employ 
the Handicapped Week.

NOW, THEREFORE, I, JIMMY CARTER, President of the United States 
of America, do hereby designate the week beginning October 1, 1978, as 
National Employ the Handicapped Week. I urge all Governors, Mayors, other 
public officials, leaders in business and labor, and private citizens at all levels 
of responsibility to help secure full employment rights for handicapped indi
viduals and to remove all barriers that prevent their full participation in every 
aspect of our national life.

IN WITNESS WHEREOF, I have hereunto set my hand this seventh day 
of September, in the year of our Lord nineteen hundred seventy-eight, and of 
the Independence of the United States of America the two hundred and third.

[FR. Doc. 78-25691 Filed 9-8-78; 11:12 am]
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rules onci regulations
This section of the FEDERAL REGISTER contains regulatory documents having general applicability and legal effect most of which are keyed to and 

codified in the Code of Federal Regulations, which is published under 50 titles pursuant to 44 U.S.C. 1510.
The Code of Federal Regulations is sold by the Superintendent of Documents. Prices of new books are listed in the first FEDERAL REGISTER issue of each 

month.

[3410-02]
Title 7— Agriculture

CHAPTER IX— AGRICULTURAL MAR
KETING SERVICE (MARKETING 
AGREEMENTS AND ORDERS; 
FRUITS, VEGETABLES, NUTS); DE
PARTMENT OF AGRICULTURE

PART 993— DRIED PRUNES 
PRODUCED IN  CALIFORNIA

Amendment off Administrative Rules 
and Regulations

AGENCY: Agricultural Marketing 
Service, USDA.
ACTION: Pinal rule.
SUMMARY: This regulation elimi
nates the requirement that the inspec
tor personally sign each incoming in
spection certificate issued by the in
spection service as provided for under 
§993.149(0(2) of the administrative 
rules and regulations. This change is 
made on the basis of a recommenda
tion by the Prune Administrative 
Committee and based on the fact that 
these inspection certificates are com
puterized printouts and having the in
spector sign each certificate serves no 
useful purpose.
DATES: September 11,1978.
FOR FURTHER INFORMATION 
CONTACT: /

Charles R. Brader, 202-447-6393.
SUPPLEMENTAL INFORMATION: 
This rule is pursuant to the marketing 
agreement, as amended, and order No. 
993, as amended (7 CFR Part 993) reg
ulating the handling of dried prunes 
produced in California, effective under 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674). Notice of this action and oppor
tunity for interested persons to file 
written comments thereon was pub
lished in the August 8, 1979, issue of 
the Federal R egister (43 FR 35053). 
No comments were received.

Since most computations oh incom
ing prune inspection, certificates are 
made by the inspection service’s com
puter service and then checked by the 
inspection service for obvious error, it 
is unnecessary for the inspector to 
sign each of the certificates attesting

to their accuracy. Under the rule, 
these certificates will bear the printed 
signature of the senior executive of 
the DFA of California. The DFA of 
California is the inspection service 
under the marketing order.
§ 993.149 [Amended]

Therefore, § 993.149(c)(2) is amended 
by deleting the word "signed” in the 
first sentence.

It is further found that it is imprac
tical, unnecessary, and contrary to the 
public interest to postpone the effec
tive date until 30 days after publica
tion in the F ederal R egister (5 U.S.C. 
553) in that harvest has already start
ed and growers are delivering primes 
to dehydrators and handlers and no 
useful purpose will be served by delay* 
ing the effective date of this action.
(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674.)

Dated: September 6,1978.
Charles R. Brader, 

Deputy Director, 
Fruit and Vegetable Division.

[FR Doc. 78-25508 Filed 9-8-78; 8:45 am]

[3410-07]

CHAPTER X VIII— FARMERS HOME 
ADMINISTRATION, DEPARTMENT 
OF AGRICULTURE

SUBCHAPTER B— LOANS A N D  GRANTS  
PRIMARILY FOR REAL ESTATE PURPOSES

[FmHA Instruction 442.13]

PART 1823— ASSOCIATION LOANS 
AND GRANTS— COMMUNITY FA
CILITIES, DEVELOPMENT, CONSER
VATIO N, UTILIZATION

Subpart P— Development Grants for 
Community Domestic W ater and 
Waste Disposal Systems

Eligible P roject Development Cost;
Increase in  P ercentage

AGENCY: Farmers Home Administra
tion, USDA.
ACTION: Final rule with comments 
requested.
SUMMARY: The Farmers Home Ad
ministration (FmHA) proposes to

amend its grant regulation concerning 
the maximum amount of development 
grant funds for community domestic 
water and waste disposal systems. The 
intended effect of this action is to in
crease the percentage of eligible proj
ect development cost. This action is 
being taken in response to the 1978 
amendments to the Consolidated 
Farm and Rural Development Act.
EFFECTIVE DATE: October 1, 1978, 
however, comments must be received 
on or before October 11,1978.
ADDRESSES: Submit written com
ments to the Office of the Chief, Dir-' 
ectives Management Branch, Farmers 
Home Administration, U.S. Depart
ment of Agriculture, Room 6316, 
Washington, D.C. 20250. All written 
comments made pursuant to this 
notice will be available for public in
spection at the address given above.
FOR FURTHER INFORMATION 
CONTACT:

Bemie Wright, telephone 202-447-
5717.

SUPPLEMENTARY INFORMATION: 
FmHA amends § 1823.472 paragraphs
(a), (d) (2) and (3) of Subpart P of 
Part 1823, Chapter XVIII, Title 7, in 
the Code of Federal Regulations. This 
amendment is set forth to provide that 
FmHA development grants may not be 
made in excess of seventy-five percent 
of the eligible development cost. How
ever, FmHA has administratively de
termined it would not be in the best 
interest of the public to use a substan
tial amount of grant funds to retroac
tively adjust the amount of grant as
sistance on projects where funds have 
been obligated. Also, such a retroac
tive adjustment would create an un
reasonable administrative burden on 
the agency. In addition, this position 
is based on the fact that previously 
funded projects were given full consid
eration based on previous authorities. 
In such cases and based on existing 
regulations, grant funds were obligat
ed to help achieve a reasonable user 
rate which is the primary objective of 
the grant program.

It is the policy of this Department 
that rules relating to public property, 
loans, grants, benefits or contracts 
shall be published for comment not
withstanding the exemption in 5 
U.S.C. 553 with respect to such rules. 
These amendments, however, are not
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published for propsed rulemaking 
since the purpose of the change is to 
comply with the 1978 amendments to 
the Consolidated Farm and Rural De
velopment Act.

Accordingly, § 1823.472 paragraphs
(a), (d) (2) and (3), are amended to 
read as follows:
§ 1823.472 Application processing.

* * * * V *

(a) Grants may not exceed seventy- 
five percent (75%) of the eligible proj
ect development cost listed in para
graph (c) of this section.

* * * * *
(d) Grant limitatidns. * * *
(2) An FmHA development grant 

may not be made in excess of seventy- 
five percent (75%) of the eligible de
velopment cost.

(3) FmHA grants may be used on 
projects where other types of financial 
assistance are available on all parts of 
the project, provided the other assist
ance is on reasonable rates and terms. 
In such cases, the maximum percent
ages allowed under other agencies’ au
thorities will apply to their participa
tion in the project. However, the 
FmHA grant may not exceed seventy- 
five percent (75%) of the eligible proj
ect development cost. The need for 
FmHA grant funds must meet the re
quirements of paragraph (b) of this 
section after considering all project fi
nancing.

, » * * * *
(7 U.S.C. 1989; delegation of authority by 
the Secretary of Agriculture, 7 CFR 2.23; 
delegation of authority by the Assistant 
Secretary for Rural Development, 7 CFR 
2.70.)

Dated: August 30,1978.
J ames E. Thornton, 

Associate Administrator, 
Farmers Home Administration.

[FR Doc. 78-25435 Filed 9-8-78; 8:45 am]

[3128-01]
Title 10— Energy

CHAPTER II— FEDERAL ENERGY 
ADMINISTRATION*

PART 205— ADMINISTRATIVE 
PROCEDURES AND SANCTIONS 

1978 Interpretations of the General 
Counsel

AGENCY: Department of Energy.

•E d ito r ia l  N o te: Chapter II will be re
named at a future date to reflect that it 
contains regulations administered by the 
Economic Regulatory Administration of the 
Department of Energy.

ACTION: Notice of interpretations.
SUMMARY: Attached are the Inter
pretations issued by the Office of the 
General Counsel of the Department of 
Energy under 10 CFR Part 205, Sub
part F, during the period August 1, 
1978, through August 31, 1978. See ap
pendix below for subjects and inter
pretations issued.
FOR FURTHER INFORMATION 
CONTACT:

Diane Stubbs, Office of the General 
Counsel, Department of Energy, 
Room 1121, 12th and Pennsylvania 
Avenue NW., Washington, D.C. 
20461, 202-566-9070.

SUPPLEMENTARY INFORMATION: 
Interpretations issued pursuant to 10 
CFR Part 205, Subpart F, are pub
lished in the F ederal R egister in ac
cordance with the editorial and classi
fication criteria set forth in 42 FR 
7923, February 8, 1977, as modified in 
42 FR 46270, September 15,1977.

These Interpretations depend for 
their authority on the accuracy of the 
factual statement used as a basis for 
the Interpretation (10 CFR 
§ 205.84(a)(2)) and may be rescinded or 
modified at any time (§ 205.85(d)). 
Only the persons to whom Interpreta
tions are addressed and other persons 
upon whom Interpretations are served 
are entitled to rely on them 
(§ 205.85(c)). An Interpretation is 
modified by a subsequent amendment 
to the regulation(s) or ruling(s) inter
preted thereby to the extent that the 
Interpretation is inconsistent with the 
amended regulation(s) or ruling(s) 
(§ 205.85(e)). The Interpretations pub
lished below are not subject to appeal.

Issued in Washington, D.C., Septem
ber 1,1978.

Ezra C. Levine,
Acting Assistant General Coun

sel for Interpretations and 
Rulings, Office of General 
Counsel.

App e n d ix

No. To Date Category

1978 49... August 3........ . Do.
1978-50................. ......  Standard Oil Co. (Indiana), Gulf Oil Corp., August 9____

Shell OU Co.
1978-51................. ........ Apco OU Corp................................................ August 11...... .
1978-52................. ....... National Cooperative Refinery Association— August 14...... . Do.
1978-53.............— ...... . MobU OU Corp............................................... August 17___ Do.

August 24...... .
1978 55 August 25.....
107 Do.

In terpreta tio n  1978-48
To: The Gulf Cos.

Mobil Oil Corp.
Date: August 3,1978.
Rules interpreted: 10 CFR 211.67(a)(4), 

211.62.
Code: GCW—AI—Entitlements program, 

Califomia lower tier crude oil.
FACTS

The Gulf Cos. (Gulf) and the Mobil Oil 
Co. (Mobil)1 have submitted independent 
requests for interpretation regarding the 
proper treatment under the entitlements 
program of crude oil produced from the Dos 
Cuadras Field, a federally leased field locat
ed more than 3 miles from the California 
coast in the Santa Barbara Channel. These 
firms each own a 25 percent gross interest 
in producing Platforms A, B and C which 
are situated in the offshore Dos Cuadras 
Field. Gulf and Mobil seek an interpretation 
which permits them to treat crude oil pro
duced from the Dos Cuadras Field between 
January 1, 1978, and May 31, 1978, as Cali
fornia lower tier crude oil for purposes of 10 
CFR 211.67(a)(4). This section reduces re-

’Both firms are refiners of crude oil as de
fined in 10 CFR 211.51 and subject to the 
mandatory price and allocation regulations, 
10 CFR Parts 211 and 212.

finers’ entitlement obligations for lower tier 
crude oil produced and refined in California.

ISSUE
Whether, for purposes of 10 CFR 

211.67(a)(4), the definition of "California 
lower tier crude oil" at 10 CFR 211.62, in 
effect from January 1, 1978, to May 31, 
1978, included lower tier crude oil produced 
from Federal offshore leases located off the 
coast of California and beyond the 3-mile 
seaward boundary of that State.

INTERPRETATION

It has been concluded that the crude oil 
produced by Gulf and Mobil from the Dos 
Cuadras Field in the Santa Barbara Chan
nel from January 1, 1978, through May 31, 
1978, was not “California lower tier crude 
oil” under the definition in 10 CFR 211.62 
in effect during that period. Thus, neither 
Gulf nor Mobil may be issued, additional en
titlements for the Dos Cuadras crude oil 
produced during that period pursuant to 
§ 211.67(a)(4).

The domestic crude oil allocation program 
(the “entitlements program”) as set forth in 
§ 211.67 was promulgated to achieve an equi
table distribution of the benefits of lower 
priced domestic crude oil among all seg
ments of the petroleum industry: 39 FR 
39741 (November 11, 1974); 39 FR 31650 
(August 30,1974). Section 122 of the Energy
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Conservation and Production Act, as amend
ed (ECPA), Pub. L. 94-385 (August 14, 
1976),* required amendments to the Manda
tory Petroleum Allocation and Price Regu
lations to adjust the lower tier ceiling prices 
for low gravity California crude oil.* In addi
tion, the Department of Energy (DOE) later 
issued amended regulations to the entitle
ments program which increased the entitle
ment benefit for low gravity lower tier 
crude oil produced in California by $1.74 per 
barrel.4 For the period January 1, 1978, 
through May 31, 1978, §211.62, a key por
tion of this amendment, provided that:

•* ‘California lower tier crude oil’ means 
crude oil produced in California with a 
gravity of 25.9 degrees API or below that is 
subject to the lower tier ceiling price rule 
set forth in § 212.73 or Part 212 of this chap
ter (emphasis added).”
Section 211.67(a)(4), which outlines the en
titlements'benefits fpr refiners of California 
lower tier crude oil, provides:

“For each month, commencing with the 
month of January 1978, the number of enti
tlements issued under paragraph (a)(1) of 
January 1978, the number of entitlements 
issued under paragraph (a)(1) of this section 
to each refiner shall (i) be increased by the 
number of barrels of California lower tier 
crude oil inclucjed in its adjusted crude oil 
receipts in that month multiplied by a frac
tion equal to $1.74 divided by the entitle
ment price for that month; and (ii) be de
creased by a number of entitlements equal 
to (A) the number of barrels of imported 
crude oil and Alaska North Slope crude oil 
that are included in its adjusted crude oil 
receipts in that month with respect to its re
fineries located in the State of California 
multiplied by (B) the aggregate increase in 
entitlement issuances for all refiners calcu
lated pursuant to subparagraph (a)(4)(i) 
above, divided by the total number of bar
rels of imported crude oil and Alaska North 
Slope crude oil included in the adjusted 
crude oil receipts for that month for all re
finers with respect to refineries located in 
the State of California.”

The notice of proposed rulemakings and 
the preamble to the final rule which pro
mulgated §§211.62 and 211.67(a)(4) make it 
clear that these regulations were intended 
to enable producers of low gravity, high 
sulfur lower tier crude oil in California to 
receive their lawful .ceiling prices and to 
provide incentives to refiners to process 
such oil. The offsetting increase in refiners’ 
crude oil costs was limited to crude oil pro
cessed at refineries located in California.

Subsequent to the submission of the origi
nal requests for interpretation, DOE modi
fied the definition of “California lower tier 
crude oil.” The definition was amended to 
provide:

"California lower tier crude oil means 
crude oil produced in California (or pro
duced from Federal lands off the shores of 
California) that is subject to the lower tier 
ceiling price rule set forth in § 212.73 of Part 
212 of this chapter.” ® (Emphasis added.)

The preamble to the regulations sets 
forth the rationale behind this amendment:

"It was called to our attention in this pro
ceeding that there is crude oil production 
occurring outside the territorial limits of

*42 U.S.C.A. 6201 et seq. (West 1977). 
*41 FR 48324 (Nov. 3, 1976).
442 FR 62897 (Dec. 14,1977).
*42 FR 15419 (Mar. 22, 1977).
*43 FR 26539, 26543 (June 20,1978).
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the State of California which ought to he 
provided the same adjustments as have been 
provided to production occurring within the 
State of California, viz. production from 
federal leases on the Outer Continental 
Shelf (OCS) off the coast of California. 
This crude oil is produced from the same 
geological producing basins as that pro
duced in California, is generally of the same 
quality as that produced in California, and 
is transported to California after production 
and must compete in the same crude oil 
markets as crude oil produced in California. 
If the adjustments adopted today were 
given only to production occurring within 
the State of California proper, this OCS 
crude oil could suffer an unwarranted com
petitive detriment relative to California pro
duction.

“Accordingly, we have determined that 
crude oil production eligible for the adjust
ments adopted today should include such 
OCS production. Thus, the definitions of 
California upper tier crude oil and Califor
nia lower tier crude oil in § 211.62, which are 
subject to the adjustments of § 211.67(a)(4), 
include crude oil produced from the OCS 
offshore California.”7 (Emphasis added.)

In their submissions, Mobil and Gulf seek 
a clarification of the geographic scope of 
the definition of California lower tier crude 
oil as it existed prior to June 1, 1978. The 
requesters view the amendment of §211.62 
as merely a clarification of long standing 
Federal policy. However, an analysis of the 
development of the regulation in question 
leads to the opposite conclusion.

In determining the boundary of California 
for purposes of the Mandatory Petroleum 
Allocation and Price Regulations, it is neces
sary to look to the Submerged Lands Act, 43 
U.S.C. 1301 et seq., which establishes the 
seaward boundaries for each coastal State.* 
The Submerged Lands Act unconditionally 
grants each coastal State the right to claim 
a seaward boundary out to a line three geo
graphical miles distant from its coast line.* 
See United States v. Louisiana, 389 U.S. 155 
(1967); reh. denied 389 U.S. 1059 (1968). 
Thus, since the seaward boundaries of each 
coastal State, including California, are es
tablished by the Submerged Lands Act, 
crude oil produced from leases outside of 
that statutory boundary (unless specifically 
included by definition) cannot be considered 
as produced within that State.

In the present case, Gulf and Mobil have 
stated that the producing platforms in ques
tion are located more than 3 miles from the 
California coast line. Thus, for purposes of 
the Submerged Lands Act which governs 
the seaward boundary of each coastal State,

7 Id. at 26539.
*The Submerged Lands Act was enacted 

in response to the Supreme Court’s holding 
in United States v. California, 332 U.S. 19 
(1947). In California the Supreme Court de
termined that States did not own the sub
merged lands adjacent to their coast lines, 
and further determined that the United 
States held the paramount rights "to those 
lands.

9 If a State has a prior history of a sea
ward boundary beyond 3 miles, the Sub
merged Lands Act permits it to claim the 
boundary as it existed at the time that 
State became a member of the United 
States. The Supreme Court has held that 
only Texas and Florida qualify for this 
more expansive grant. See United States v. 
Louisiana, Texas, Mississippi, Alabama, 
and Florida, 363 U.S. 1 (1960).
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the Gulf and Mobil producing platforms are 
beyond the statutory boundary of Califor
nia. Accordingly, crude oil produced from 
Platforms A, B, and C in the Santa Barbara 
Channel was not produced “in California” 
for the purposes of § 211.62 prior to its 
amendment.

Moreover, the June 1978 amendments to 
§ 211.62 support this conclusion. As noted 
previously, the preamble to the revised defi
nition of California lower tier crude oil dem
onstrates the intent of the DOE to include 
crude oil produced from offshore California 
Federal leases which had previously been 
excluded from entitlements benefits by that 
definition. The DOE further evidenced its 
intent that this amended definition of Cali
fornia lower tier crude oil be effective pro
spectively only, by stating:

“[w]e have determined that the amend
ments adopted hereby should be effective 
for crude oil receipts and runs to stills com
mencing on June 1, 1978 * * *. tW]e have 
also concluded * * * that insufficient 
grounds exist for making these amendments 
generally retroactive to receipts and runs 
occurring in months prior to June 1978.”10
It is therefore clear that until §211.62 was 
revised to include crude oil produced “from 
Federal lands off the shores of California” 
such crude oil, including crude oil produced 
from the Dos Cuadras Field, was not encom
passed by the definition of California lower 
tier crude oil.

However, the requesters further contend 
that the crude oil produced from the Dos 
Cuadras Field should have been treated as 
California lower tier crude in that: it is in
distinguishable chemically from other crude 
oil produced in California; it is overpriced 
relative to its quality like other California 
high sulfur, low gravity crude oils; it is re
fined and marketed in California; crude oil 
from offshore leases has historically never 
been distinguished from other domestic 
crude oil by DOE; and Dos Cuadras crude 
oil is reported on the State of California oil 
and gas report. Although Gulf and Mobil 
may be correct in their assertions that the 
crude oil produced from the Dos Cuadras 
Field is similar if not identical to crude oil 
produced within the regulatory boundary 
limits of California, these arguments are es
sentially equitable in nature.

In an interpretation proceeding the De
partment of Energy is limited to explaining 
the meaning of specific regulatory provi
sions. Part 205, Subpart D, provides the pro
cedures for applying for an exception from 
a regulation based on an assertion of serious 
hardship or gross inequity.11 Therefore, the 
equitable arguments advanced by Mobil and 
Gulf may be raised in the context of an ap
plication for an exception.

I nterpreta tio n  1978-49
To: Amoco Chemicals Corp., Inc.
Date: August 3,1978.
Rules interpreted: 10 CFR 211.9, 211.82,

211.85, 211.86.

10 Id. at 26544.
“ The precedent established in American 

Petrofina, Inc., Interpretation 1978-31, 43 
FR 29532 (July 10, 1978) is inapplicable to 
this case since it cannot be said as a matter 
of law that the plain and unambiguous 
meaning of the definition of California 
lower tier crude oil prior to its amendment 
in June 1978 is “plainly repugnant to or in
consistent with [the] purpose” of the regu
lation.
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Code: GCW—AI—Supplier/purchaser rela
tionship.

FACTS
Amoco Chemicals Corp., a wholly-owned 

subsidiary of Standard Oil Co. (Indiana), is 
engaged in the manufacture and marketing 
of petrochemical products. In 1973 Amoco 
Chemicals began construction of two olefins 
facilities at Chocolate Bayou, Tex., which 
are designed to use feedstocks of * * * pro
pane mix. Propane is required for the manu
facture of petrochemicals * * *. The first 
olefins facility became operational on 
March 24, 1975, and the second, on Septem
ber 25, 1977. Amoco Chemicals began pur
chasing propane for the first facility from 
Amoco Oil Co. (also a wholly owned subsidi
ary of Standard Oil Co. of Indiana), on July 
20, 1973 (nearly 2 years, prior to the plant’s 
completion) in order to have sufficient pro
pane reserves to operate the plant. On Octo
ber 23, 1973, Amoco Chemicals executed a 
long-term petrochemical feedstock supply 
agreement whereby Amoco Oil Co. was to 
supply Amoco Chemicals with its require
ments of * • * propane, * * *.

Under the Mandatory Petroleum Allocar 
tion Regulations, Amoco Oil is a “supplier” 
of probane, and Amoco Chemicals is a 
“wholesale purchaser-consumer” of propane 
as those terms are defined in § 211.51.

ISSUE
Does Amoco Chemicals, which did not 

begin purchasing propane from Amoco Oil 
until July 20, 1973, have a base period sup
plier-purchaser relationship for propane 
with Amoco Oil?

I nterpreta tio n

It has been determined that no base 
period supplier/purchaser relationship 
exists between Amoco Oil and Amoco 
Chemicals.

Under the Mandatory Petroleum Alloca
tion Regulations, supplier/purchaser rela
tionships for certain covered products are 
required to be maintained for the duration 
of the allocation program. Section 211.9 
states in part:

“(a) Supplier/wholesale purchaser rela
tionship. (1) Each supplier of an allocated 
product shall supply all wholesale purchas
er-resellers and all wholesale purchaser-con
sumers which purchased or obtained that 
allocated product from that supplier during 
the base period as specified in subparts D 
through K of this part.

•  •  *  *  *

“(2)(ii) Unless otherwise provided in this 
part or directed by FEO, the supplier/ 
wholesale purchaser-consumer relationships 
defined by specific dates or base periods or 
otherwise imposed pursuant to this part 
shall be maintained for the duration of the 
Mandatory Petroleum Allocation Program 
and may not be revised or otherwise termi
nated except that any such relationship 
may be terminated by the mutual consent 
of both parties.”
As noted in the above regulation, the base 
period controls the establishment of suppli
er/purchaser relationships. The base period 
for propane i$ defined in § 211.82 as “each 
calendar quarter during the period April 1, 
1972, through March 31, 1973, which corre
sponds to the present calendar quarter 
except that for the period June 1, 1974,

RULES AND REGULATIONS

through June 30, 1974, purchasers of pro
pane may, at their option, use the period 
June 1, 1972, through June 30, 1972, as the 
base period.” Under the facts presented 
Amoco Chemicals began purchasing pro
pane on July 20, 1973. Since this date does 
not fall within the base period for propane, 
no supplier/purchaser relationship exists 
between Amoco Oil and Amoco Chemicals.

Amoco Chemicals contends that it is enti
tled to an allocation of propane based upon 
its interpretation of § 211.85(b)(1), as that 
section read in 1974,1 and the petrochemical 
feedstock supply agreement that it executed 
with Amoco Oil on October 23, 1973, to 
obtain its requirements of propane. Prior to 
its amendment on May 6, 1974,
§ 211.85(b)(1) provided:

“Subject to the provisions of § 211.84(a), 
propane suppliers and resellers must pro
vide propane for the priority requirements, 
as set forth in § 211.83 of their priority cus
tomers to whom they sold, or with whom 
they had a contract to sell propane at any 
time subsequent to August 31, 1973, and pri
ority customers assigned by the FEO. No 
priority customer or reseller shall receive 
product from more than one reseller or sup
plier without advising each such reseller or 
supplier as to the Identity of all others and 
the share of the priority use each will 
supply.” 39 FR 1924 (January 15,1974).
Therefore, in addition to the general stand
ard set forth in §§211.9-211.13, 211.85(b) 
added the requirement of supplying pro
pane to priority customers. Amoco Chemi
cals, in its submission, asserts that the pro
visions of § 211.85(b), as in existence during 
the brief period prior to May 1974, take pre
cedence over the general standards requir
ing the maintenance of only base period 
supplier/purchaser relationships set forth 
in §§ 211.9-211.13. Amoco has misconstrued 
this regulation. Section 211.85(b) applied to 
“priority customers,” which until May 6, 
1974,2 were defined in § 211.82 as follows:

" ‘Priority customers’ means those end- 
users that consume propane (but only to 
the extent they consume) for the uses listed 
in § 211.83. Those that can use an alternate 
fuel are excluded from ‘priority custom
ers.’ ” 39 FR 1924 (January 15,1974).*
In its submission Amoco Chemicals has not 
demonstrated that it was a priority custom
er of propane during this time period. The 
definition of priority customer requires 
actual consumption of propane. Amoco 
Chemicals began purchasing propane nearly 
2 years before its first olefins facility 
became operational, but it did not actually 
consume propane until the facility opened. 
Thus, the provisions of § 211.85(b) could not 
apply to Amoco Chemicals during that time 
period since it did not consume propane and 
therefore was not a priority customer. Mo- 
verover, the. provisions of § 211.85(b) were 
intended only to augment the general allo
cation requirements of §§ 211.9-211.13 and 
not to supersede them.

Furthermore, even if Amoco Chemicals 
did meet the definition of “priority custom-

1 Section 211.85 was substantially amended 
on May 6, 1974, 39 FR 15960, and renum
bered. The amended version now appears at 
§ 211.86.

2Deleted in 39 FR 15960 (May 6,1974).
* Until May 6, 1974, the term end-user in

cluded any ultimate consumer of petroleum 
products. Since that date, wholesale pur- 
chaser-consumers have not been included as 
end-users.

er” set forth in § 212.82, there was no suppli
er/purchaser relationship between Amoco 
Oil and Amoco Chemicals during the base 
period. Section 211.85(b) in effect in 1974 es
tablished the priority levels of customers 
that maintained base period supplier/pur
chaser relationships, but it did not establish 
these relationships. Although § 211.85(b)(1), 
when viewed alone, was somewhat unclear 
during the brief period of January 15, 1974 
to May 6, 1974, in referring to contracts to 
sell propane subsequent to August 31, 1973, 
there is no ambiguity in the consistent use 
of the reference point of the “base period” 
when the Mandatory Petroleum Allocation 
Regulations are viewed in their entirety. 
While the base period dates have fluctuated 
(from Oct. 3, 1972, to Apr. 30, 1973, in early 
1974 to the present Apr. 1, 1972, to Mar. 31, 
1973), they have never included any time 
period subsequent to April 30, 1973. See 
§ 211.82. Thus, it is clear that Amoco Chemi
cals cannot rely on its purchases of propane 
beginning July 20, 1973, nor its contract of 
October 23, 1973, with Amoco Oil to obtain 
an allocation of propane since no supplier/ 
purchaser relationship had been established 
between the firms during the base period.

It should also be noted that the Manda
tory Petroleum Allocation Regulations gen
erally impose strict limitations upon the use 
of domestically produced propane, and do 
not generally permit a wholesale purchaser- 
consumer, such as Amoco Chemicals, to use 
or obtain domestic propane in excess of its 
base period volume. See 10 CFR 
211.10(g)(8).4 Under the facts presented, 
Amoco Chemicals has not established any 
base period supplier/purchaser relationship. 
If any division of Standard Oil Co. of Indi
ana purchased propane during the base 
period, a' base period use has been estab
lished for the firm. See 10 CFR 211.11(b). 
Therefore, if Amoco Chemicals (a wholly 
owned subsidiary of Standard Oil of Indi
ana) requires an adjustment to its base 
period volume for its Chocolate Bayou fa
cilities, it should follow the provisions of 10 
CFR 211.13.

I nterpreta tio n  1978-50
To: Standard Oil Co. (Indiana), Gulf Oil

Corp., Shell OU Co.
Date: August 9,1978.
Rules interpreted: Presidential Proclama

tion 3279, as amended; 10 CFR 213.35. 
Code: GCW—OI—Oil import regulations.

FACTS
Standard OU Co. (Indiana) (“Amoco”), 

Gulf OU Co. (“Gulf”), and SheU OU Co. 
(“SheU”) have submitted independent re
quests for interpretation regarding the

4 Amoco Chemicals, as a wholesale pur- 
chaser-consumer, may not use propane in 
excess of its base period use for any indus
trial purpose, including petrochemical feed
stock use, unless it is permitted to do so by 
the Department of Energy, or the addition
al propane is imported from countries other 
than Canada. See 10 CFR 211.10(g)(i), 10 
CFR 211.12(g)(2). Industrial users (includ
ing petrochemical feedstock users) may ac
cumulate propane in inventory pursuant to 
§ 211.86(g)(1) only up to an amount equal to 
120 percent of the volume used during the 
period Apr. 1, 1972, through Mar. 31, 1973, 
except that propane imported from coun
tries other than Canada is not subject to 
this limitation. 10 CFR 211.86(g)(3); 10 CFR
211.12(g).
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proper calculation of import license fees 
payable under 10 CFR Part 213. The three 
corporations are “firms” which import 
crude oil, unfinished oils, or finished petro
leum products into the customs territory of 
the United States as described in §§ 213.27 
and 213.35(aKl). Each company has ob
tained licenses for the importation of one or 
more of these items as provided for in sec
tion 3(aXl)(i>-(ii) of Presidential Proclama
tion 3279 (“the Proclamation"), as amended, 
and § 213.35(a)(5).

In their submissions, Amoco, Gulf, and 
Shell maintain that Part 213 permits the re
duction of total import fees paid on crude 
oil, unfinished oils and finished petroleum 
products by the total custom duties paid to 
the U.S. Customs Service on those items. 
Their requests for interpretation have been 
combined because of the identical nature of 
the issues presented and the similarity of 
arguments advanced by the requesters.

ISSUE
In computing a reduction in license fees 

for a particular period, do the provisions of 
10 CFR Part 213 require importers of crude 
oil, unfinished oils or finished petroleum 
products to apply the total custom duties 
paid to the U.S. Customs Service for all 
items against license fees paid or owed for 
all items.

Interpreta tio n

For the reasons set forth below, it has 
been determined that the provisions of Part 
213 and the relevant forms which imple
ment the reduction provision of Proclama
tion 3279, as amended, now require an im
porter to reduce its total fees on all crude 
oil, unfinished oils and petroleum products 
by the aggregate amount of the total 
custom duties paid to the U.S. Customs 
Service for these items.

From 1959 through April 30, 1973, the 
Mandatory Oil Import Program (the Pro
gram) was a system which limited imports 
of crude oil, unfinished oils and refined pe
troleum products into the United States on 
a volumetric basis. The Program was imple
mented through Presidential Proclamation 
3279, 24 FR 1781 (Mar. 12, 1959), pursuant 
to §2 of the act of July 1, 1954, 10 U.S.C. 
1352a.1 The Proclamation has been amended 
numerous times since Its promulgation.

Effective May 1, 1973, Proclamation 4210 
modified the Proclamation in its entirety by 
eliminating the volume restrictions on im
ports of crude oil and by instituting a li
cense fee system. 38 FR 9645 (April 19, 
1973). Under the new license fee system, a 
firm was permitted to import crude oil, un
finished oils and finished petroleum prod
ucts up to a specified import level on a li
cense fee-free basis, and was required to pay 
a license fee for any imports of a particular 
item in excess of its import allocation. The 
Proclamation also provided for the phasing 
out of these fee-free licenses.

The provisions of the Proclamation were 
again amended by Proclamation 4341, 40 FR 
3965 (Jan. 27, 1975). Pursuant to this 
amendment, effective February 1,1975, sup
plemental fees on imported crude oil, natu
ral gas products, unfinished oils and all 
other finished petroleum products were in-

1 Additional statutory authority in the 
area of oil import regulation was granted to 
the President by section 232 of the Trade 
Expansion Act of 1962, as amended, 19 
U.S.C. 1862.
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stituted. The supplemental fees were to 
begin at $1 per barrel, rising to $3 on im
ports entered on or after April 1,1975. Proc
lamation 4341 also reimposed duties on 
crude and products but permitted a reduc
tion of import fees for net applicable duties 
paid. At this time § 3(aXl)(iv) of the Procla
mation provided, in pertinent part:

“with respect to the fees imposed . .  . the 
amount of such fees shall be reduced, on a 
monthly basis, by an amount equal to any 
applicable duties paid less any drawbacks re
ceived during the same period, except that 
where duty drawbacks exceed the duty paid 
during that period, the net differences shall 
be applied to subsequent periods.”

Presidential Proclamation 4355, 40 FR 
1037 (Mar. 6, 1975), and shortly thereafter 
Presidential Proclamation 4377, 40 FR 
23429 (May 27, 1975), again modified the 
Proclamation by revising the supplemental 
fee program. In addition, both Proclama
tions revised section 3(aXlXiv) to permit a 
reduction in license fee obligations based 
upon custom duty payments for petroluem 
items paid during a preceding 6 month 
period. Section 3(aXlXiv), as revised by 
Proclamation 4377, provided in pertinent 
part:

“with respect to the fees imposed . .  ., the 
amount of such fees shall be reduced, on a 
monthly basis, by an amount-equal to any 
applicable duties paid less any drawbacks re
ceived during the same period charged 
against imports made on or after February 
1, 1975, except that where duty drawbacks 
exceed the duty paid during that period, the 
net differences shall be applied to subse
quent periods; provided that when the duty 
less drawbacks exceeds the fee imposed, the 
Administrator may provide that any excess 
may be used to reduce fees payable in subse
quent months, such extended period not to 
exceed 6 months."
The final modification of the Proclamation 
which is relevant to the issue under consid
eration was Proclamation 4412, 41 FR 1037, 
(Jan. 6,1976), as revised by Executive Order 
12038 43 FR 4957 (Feb. 7, 1978), which 
eliminated the supplemental fee effective 
Dec. 22, 1975 and revised the offset provi
sion (currently section 3(aXlXiii)) to pro
vide in part:

“with respect to the fees imposed . .'., the 
amount of such fees shall be reduced, in 
such manner as may be provided by the Sec
retary, by an amount equal to any applica
ble duties.” (Emphasis added.)
The Proclamation, therefore, has provided 
the DOE (and its predecessor agencies) with 
sufficient authority to design a license fee 
reduction program which could either offset 
the aggregate of the customs duties paid by 
an importer against the total license fees 
paid in a particular period, or could permit 
the offset of customs duties for specific 
items only against license fees for those 
same items.

The provisions of § 213.35, however, do not 
clearly favor one approach or the other. 
That section provides in pertinent part:

“(aX9) An importer of record who holds a 
license not issued upon prepayment, may 
reduce the payments made pursuant to 
paragraph (c) on a monthly basis, by sums 
equal to the sums collected by way of net 
duties paid to the UJ3. Customs Service, less 
any duty drawbacks of tariffs paid on im
ports made on or after February 1, 1975, re
ceived during the same period, provided, 
that said importer certifies the amnunt of
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net duties paid and drawback received 
during that period. Where the duty draw
back exceeds the net duty paid during that 
period, the net difference shall be applied to 
subsequent periods, provided, that when the 
duty less drawback exceeds the fee imposed, 
any excess duty may be used to reduce fees 
payable during the subsequent 6 months. ”

• * * • *
“(dXl) Applications for refund under this 

paragraph shall be filed in such form as the 
Director may prescribe.

“(2) Upon application by the importer of 
record, the Director may reduce or refund 
fees prescribed pursuant to paragraph (c):

“(i) in the case of licenses issued upon pre
payment, for payment to the importer of 
record, on a monthly basis, the sums equal 
to the sums collected by way of net duties 
paid to the U.S. Customs Service, less any 
drawbacks .to tariffs paid on imports made 
on or after February 1, 1975, received 
during the same period: Provided, That said 
importer certifies the amount of net duties 
paid and drawback received during that 
period. Where the duty drawback exceeds 
the net duty paid during that period, the 
net difference shall be applied to subse
quent periods, provided, that when the duty 
less drawbacks exceeds the fee imposed, any 
excess duty may be used to reduce fees pay
able during the subsequent 6 months * * *

“(4) No refunds under this paragraph (d) 
to an allocation holder shall exceed the fees 
and supplemental fees paid by such alloca
tion holder.” (Emphasis added.).

Although the regulation is not clear, by 
its terms, the relevant provision of $213.35 
only provides for refunds of “sums equal to 
the sums collected by way of net duties paid 
• * *.” Such language would not appear to 
limit the refund of license fees to customs 
duties paid for a particular item only. 
Rather, the more reasonable interpretation 
is that it permits an aggregation of all li
cense fees paid in a specific period against 
customs duties paid for crude oil, unfinished 
oils and finished petroleum products in that 
period.

If, as a policy matter, DOE intended that 
the duty refund provision was to apply only 
on a -product-by-product basis, the regula
tion is inadequate to implement this intent. 
Indeed, the interpretive approach outlined 
above is further supported by the text of 
the official forms which must be submitted 
to the DOE in order to receive either a 
refund of license fees previously paid or a 
credit against fees owed. Those forms, the 
FEA P114-M-0, entitled "Monthly Remit
tance Advice” and the FEA P116-S-0 enti
tled “Request for Refund of Oil Import 
Fees” have been used since October of 1975 
to repdrt the importation of crude oil, un
finished oils and finished petroleum prod
ucts during a particular month; to remit the 
license fees owed, if any, for those items; 
and to obtain either an offset of these fees 
or a  refund of prepaid license fees for cus
toms duties paid for these items. Both 
forms use similar schedules for determining 
the net import fees which should be paid. 
This calculation is made by subtracting the 
total custom duties paid at the time of entry 
or withdrawal for consumption for ship
ments in the past 6 months, and not previ
ously deducted from license fees from the li
cense fees either owed or prepaid in the 
month of measurement. The schedules of 
each form and the appended instructions
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also provide only for the offset of aggregate 
amounts of license fees against total custom 
duties paid for a specified period. For exam
ple, the instruction to Form FEA P114-M- 

jO, § VIII, part n  provides:
“This section is designed to present the 

various summary calculations necessary to 
determine the proper amount of payment 
submitted concurrently with this form. 
First, the total (gross) fees incurred are ad
justed by the figures from appropriate sched
ules. Second, any credit that may pertain to 
the firm ’s account, due to an amount of 
money paid for Customs duties that had 
hitherto been unrefundable or undeductible 
by FEA because it exceeded the amount of 
fees incurred, is calculated and applied." 
(Emphasis added.)

Similarly part VII. C. of Form FEA P116- 
S-O provides for the offset of aggregate 
amounts of license fees paid against total 
custom duties for a specified period.2 Thus, 
both forms clearly instruct refiners to ag
gregate both their license fee payments or 
obligations against their custom duty pay
ments for imported crude oil and petroleum 
products prior to determining the appropri
ate reduction (or refund) of the applicable 
total license fees.

Accordingly, both forms when viewed in 
the context of the Proclamation and 
§ 213.35 of the Mandatory Oil Import Regu
lations require an importer to offset the 
total license fees either owed or prepaid for 
those items against the total custom duties 
paid for crude oil, unfinished oils or fin
ished petroleum products during the previ
ous 6-month period.*

I nterpreta tio n  1978-51
To: Apco Oil Corp.
Date: August 11,1978.
Rules Interpreted: 10 CFR 212.83(c)(2)-

(iiiXD); EPAA § 4(b)(2)(A).
Code: GCW-PI-Product Cost Increases; Re

finer Price Formula, “B” Factor.
FACTS

Apco Oil Corp. (“Apco”) is a refiner sub
ject to the price rules applicable to refiners 
in 10 CFR Part 212, subpart E. Under these 
rules, refiners are generally permitted to in
clude the increased costs of crude oil in de
termining maximum allowable prices. In ad
dition, because a typical refiner will pur
chase from other refiners quantities of the 
products it refines from crude oil, in order 
to supplement its refinery output and for 
other purposes, refiners are also permitted 
to include increased cost of “purchased 
product” in computing maximum allowable 
prices. Increased costs of crude oil are com
puted under the "A” factor of the refiner 
price formula, while increased costs of pur
chased product are computed under the “B” 
factor. 10 CFR 212.83(c)(2)(iii).

2 Like the form previously discussed, FEA 
P116-S-0 directs the importer to aggregate 
fees on all items and to aggregate all duties. 
“C. Schedule B: Adjustments for Duty Pay
ments to and Receipts from U.S. Customs” 
which instructs the importer to enter one 
sum in “the Grand Total box”, the amount 
allowable for customs duty payments.

* However, it should also be noted that 
Proclamation 3279, as amended by Procla
mation 4412, would permit the DOE, after 
an appropriate rulemaking proceeding, to 
revise and amend § 213.35 to require reduc
tions of license fees for custom duties paid 
on an item-by-item basis rather than on an 
aggregate basis.

RULES AND REGULATIONS

The refiner price formula, including the 
“B” factor, is computed separately for each 
"i” product or product category. Under cur
rent regulations, “i” may represent No. 2 
oils (i=l), aviation jet fuel (i=2), gasoline 
(1=3), or all general refinery products (i=4). 
Apco’s interpretation request concerns gaso
line, i=3, as purchased product under the 
“B” factor.

Since December 1, 1976, the "B” factor 
has generally required the computation of 
increased costs of the purchased product 
concerned according to a formula (referred 
to in this Interpretation as the “A”-type for
mula) in which the per-unit cost of pur- 
phased product in May, 1973 (“base month”) 
is subtracted from the per-unit cost of pur
chased product in the month of measure
ment (“current month”) and the result is 
multiplied by the volume of purchased 
product the current month. However, if the 
refiner did not purchase product of the “i” 
category concerned in the base month, or if 
the per-unit cost of product purchased in 
that month was unreasonably high (accord
ing to a formulation provided), the "B” 
factor requires the refiner to compute in
creased cost of purchased product according 
to an alternative formula (the “Y” formula) 
which imputes an approximated cost by ref
erence to prices charged by the refiner in 
sales of the product concerned in the base 
month.

In the base month, Apco purchased blend
ing materials attributable to the production 
of gasoline but not gasoline. Apco’s imputed 
cost of gasoline in the base month under 
the “Y” formula is $ x per gallon, while the 
actual weighted average cost of blending 
materials in the base month is $.0441 per 
gallon lower, or $ x per gallon. If Apco is re
quired to use the “Y” formula, and only the 
“Y” formula, to compute increased cost of 
purchased product (i.e., i=3, gasoline), Apco 
takes the position that it will be unable to 
recover $.0441 per gallon of increased costs 
of blending materials because the base cost 
for the i= 3 computation will be $ x per 
gallon. Consequently, Apco seeks an inter
pretation that the “B” factor permits, under 
the anomalous facts presented, use of the 
“A”-type formula to compute increased 
costs of blending materials and use of the 
“Y” formula to compute increased costs of 
gasoline purchased. ,

ISSUE
If blending materials, but not gasoline, 

were purchased in the base month, does the 
“B” factor require the exclusive use of the 
“Y” formula to compute the increased cost 
of purchased product (t.e., i=3, gasoline), or 
may the refiner use the “Y” formula to 
compute its increased cost of gasoline pur
chased and the “A”-type formula to com
pute its increased cost of blending materi
als? r

I nterpreta tio n

As amended effective December 1, 1976, 
the “B” factor requires the use of the “Y” 
formula in lieu of the “A”-type formula, 
when “no covered product or products of 
the type T were purchased or landed” in 
the base month. Since Apco did not pur
chase gasoline (i=3) in the base month, it is 
obligated by the terms of the “B” factor to 
compute increased cost of purchased prod
uct for the i=3 calculation under the “Y” 
formula. There is no warrant for modifica
tion of the terms of the "B” factor, through 
the interpretive process, to permit Apco to

use both the “A”-type formula and the “Y” 
formula to compute increased cost of pur
chased product for i=3. Apco may seek an 
exception if the "B” factor in this instance 
results in gross inequity or serious hardship.

The history of the “B” factor, relevant to 
the present inquiry, may be said to date 
from an amendment to the refiners’ price 
formula promulgated by the Cost of Living 
Council effective November 30, 1973. 38 FR 
33577 (December 6, 1973). This amendment, 
which was continued without substantive 
change under the petroleum price regula
tions of the Federal Energy Administration 
(FEA) issued January 14, 1974, 39 FR 1924, 
1955 (January 15,1974), provided as follows:

“Bt‘=c,‘—c,*—Y, (q,‘-q,*)

which is the total increased cost of a specific 
covered product or products of the type “i” 
purchased or landed in the period “t” (the 
month of measurement).

Where:
Ct°=The total cost of a covered product or 

products of the type “i” purchased in the 
period “o” (the month of May 1973). For im
ported products, the cost of products of the 
type “i” landed in the period “o” (the 
month of May 1973).

c,‘=The total cost of a covered product or 
products of the type “i” purchased in the 
period “t” (the month of measurement). For 
imported products, the cost of products of 
the type “i” landed in the period “t ” (the 
month of measurement).

q,*=The total quantity or volume of a cov
ered product or products of the type “i” 
purchased in the period “o” (the month of 
May 1973). For imported products of the 
type “i”, the total quantity or volume 
landed in the period “o” (the month of May 
1973).

qj‘=The total quantity or volume of a cov
ered product or products of the type “i” 
purchased in the period “t” (the month or 
measurement). For imported products of 
the type “i”, the total quantity or volume 
landed in the period “t” (the month of mea
surement):

Y,=The lowest price at or [below]1 which 
at least 10% of the product or products of 
type “i” were priced in transactions during 
the month of May 1973 or, if none occurred 
in that month, in the month next preceding 
May 1973 in which such transactions oc
curred.

Alternatively, the cost of the product or 
products concerned during the month of 
May 1973 may be used if computed by use of 
accounting procedures generally accepted 
and consistently and historically applied by 
the firm concerned and provided that the 
Council has approved in writing of the cost 
figures used.” .

The FEA at a later date explained that a 
number of different values could be as
signed to the “Y,” sub-factor in the forego
ing formula to establish the base cost of the 
“i” category concerned. They were, (1) the 
actual unit cost of products purchased in 
the base month (cost divided by volume), (2) 
the lowest price at or below which at least 
10% of the product was priced in transac
tions in the base month, as prescribed in the

‘“Above,” in the actual definition of Yt. 
The context requires “below,” to achieve 
the “lowest tenth percentile price” in May, 
1973. See Clarification 1977-1, February 2, 
1977, Federal Energy Guidelines Enforce
ment Manual 1156,101.

FEDERAL REGISTER, V O L  43, NO . 176— M O N D A Y , SEPTEMBER 11, 1978



RULES AND REGULATIONS 40205

formula, and (3) the weighted average unit 
cost of product refined and purchased in the 
base month.* Initially, Àpco utilized the cost 
of producing gasoline in computing the “Y," 
sub-factor, and recovered under the “A” 
factor of the refiners’ formula the increased 
cost of blending materials in addition to the 
increased cost of crude oil.

Effective March 1, 1975, in conjunction 
with a number of amendments to the refin
er price formula, the definition of “Bi*” was 
amended to include the following sentence:

“The cost of a specific covered product 
or products of the type T shall include 
the cost of a specific covered product or 
products not of the type ‘i* that are pur
chased and refined or blended and that 
are attributable to the production of the 
covered product or products of the type 
*1.’ ”

40 FR 10444 (March 6,1975).
Finally, after a regulation amendment ef

fective December 1, 1976 (41 FR 54919, De
cember 16, 1976), the “B” factor read in rel
evant part as follows:

B * B. -  + B .s + b •r  i  x i  i

• • # * *

except that where, in the period “o” no cov
ered product or products of the type “i” 
were purchased or landed or, where

is greater than Y,:

“B,*” is the total increased cost of the spe
cific covered product or products of the type 
“i” purchased or landed in the period “t,” 
provided such cost is not included in com
puting “A,”. The cost of a specific covered 
product or products of the type “i” shall in
clude the cost of a product or products not 
of the type “i" which was a covered product 
as of May 31, 1976 and is purchased and re
fined or blended, that is attributable to the 
production of the covered product or prod
ucts of the type “i”. The cost and quantity 
of covered products purchased or landed 
that are consumed as refinery fuel shall be 
excluded from this amount.
Where:

c,°=The total cost of a covered product or 
products of the type “i” purchased or 
landed in the period “o”.

Cj»=The total cost of a covered product or 
products of the type “i” purchased or 
landed in the period “t’v.

q,*=The total quantity or volume of a cov
ered product or products of the type “i” 
purchased or landed in the period “o”. 

qi‘=The total quantity or volume of a cov-

* Clarification 1977-1.

ered product of the type “I” purchased or 
landed in the period “t ”.

Yi=The lowest price at or rbelow]3 which 
at least 10 percent of the product or prod
ucts of type “i” were priced in transactions 
dming the month of May 1973, or, if no 
transactions occurred in that month, the 
month next preceding May 1973 in which 
such transactions occurred.

The notice of proposed rulemaking and 
the notice of final rulemaking with respect 
to the amendment to the “B” factor effec
tive December 1,1976, indicate that the pur
pose of that amendment was simply to pat
tern the computation of the “B” factor 
more closely to the computation of the “A” 
factor by the use of actual cost figures relat
ing to purchased products, and to restrict 
the use of the “Y” formula (a cost approxi
mation formula) to cases in which Use of an 
approximate cost figure is appropriate. Pre
viously, the “Y” formula was used in all 
cases, and the rulemaking notices concluded 
that “use of an approximate cost figure 
where an actual representative cost figure is 
available is inappropriate.” 41 FR 21938 
(May 28, 1976), 41 FR 54919 (Dec. 16, 1976). 
Accordingly, the use of the "Y” formula 
(modified to eliminate the cost-of-product 
alternative) was restricted to those excep
tional cases in which “no product was pur
chased during May 1973 or where the per 
unit cost of product purchased during May 
1973 was unrepresentatively high, that is, 
exceeded the lowest price at which at least 
10 percent of the product was priced in 
transactions during that month.” 41 FR 
54919 (Dec. 16, 1976). In all other cases, the 
“B” factor amendment required the use of 
actual cost data under the “A”-type formu
la:

The actual terms of the “B” factor, both 
defore and after its amendment, as well as 
the preambles cited above, appear plainly to 
indicate that the test of whether “product” 
was purchased in May 1973, was intended to 
be based on purchases of “the specific cov
ered product” concemedr-Le., gasoline, for 
purposes of this Interpretation, and not on 
purchases of blending materials used to pro
duce gasoline. The term “covered product or 
products of the type T ”—a term not well 
chosen to indicate blending materials—is 
employed throughout the amended “B" 
factor, including the definition of “Y,.” 
That definition refers to the price at which 
“the product or products of the type Y" 
were priced in transactions in May 1973. 
This seems clearly to be a reference to sales 
of the finished product only (te., gasoline), 
particularly since blending materials are 
normally purchased for refinery use rather 
than resale as such. The very same termin
ology is used in that portion of the “B” 
factor which describes those two cases in 
which the “Y” formula must be used, in
cluding the case “* * • where, in the [base 
month], no covered product or products of 
the type T  were purchased or landed. * • •”

The. provision permitting the cost of 
"products not of the type T ” fie,, blending 
materials) to be included in “B” factor com
putations was adopted effective March 1, 
1975, at a time when the “Y” formula was 
used in all cases. This provision was not 
modified at the time of the amendment ef
fective December 1, 1976, and thus had no 
connection with the test of whether the 
“A”-type formula or the “Y” formula is ap-

*See note 1, above.

plicable. This fact, plus the considerations 
just noted, indicate that this provision 
should not be construed to mean that the 
purchase of blending materials in the base 
month constitutes the purchase of “product 
of the type ‘i,'” for the purpose of determin
ing whether the "A”-type formula or the 
“Y” formula applies. For all the foregoing 
reasons, it is concluded that the test of 
whether the “A”-type formula or the “Y” 
formula is to be used is based on whether 
Apco purchased gasoline in the base month.

Since Apco did not purchase gasoline in 
thè base month, Apco must use the “Y” for
mula in computing all purchased product 
costs for gasoline. The "B” factor by its lit
eral terms plainly permits the use of either 
the “A”-type formula or the “Y” formula, 
not both, and unambiguously requires the 
use of the “Y” alternative when “no covered 
product or products of the type T were pur
chased or landed” in the base month. Even 
if the “B” factor were interpreted as mean
ing that the purchase of blending materials 
in the base month was a purchase of gaso- 

' line in the base month, the result would 
merely be that Apco would be required, 
under the clear terms of the regulation, to 
compute all increased costs of purchased 
product, whether of the type “i" or associat
ed blending materials not of the type “i,” 
under the “A”-type formula. Under no cir
cumstances does the "B” factor call for oi’ 
allow the use of one formula in computing 
the increased costs of gasoline purchased 
and the other formula for computing in
creased costs of purchased blending materi
als associated with the production of gaso
line.

Apco points to statements in the final ru
lemaking notice concerning the amendment 
to the “B” factor to the effect that the pur
pose of the amendment was to more accu
rately “reflect a firm’s total increased cost 
of purchased product incurred. * • *” Since 
the “B” factor includes blending materials 
as* a cost of purchased product, and since 
Apco’s interpretation apparently results in a 
more accurate reflection of increased costs 
of both blending materials and gasoline pur
chased, Apco concludes that its interpreta
tion is consistent with the overall purpose 
of the amendment.

The difficulty with this approach is that 
it construes the purpose of thè amendment 
too broadly and appears to disregard the 
regulatory provisions and formulas actually 
adopted to achieve a more accurate reflec
tion of purchased product cost increases. As 
previously stated, the specific purpose of 
the reform instituted under the amendment 
was adoption of an "A”-type formula for 
“B” factor computations in most instances, 
reserving use of the less precise “Y” formu
la for exceptional cases. The amendment 
did not consider whether there should be 
some further reform in the “B” factor to 
provide for the case In which, due to pur
chase of blending materials in the base 
month but not gasoline, use of the “Y” for
mula to compute all increased costs of pur
chased product may not permit full product, 
cost recovery.4

4 Clarification 77-1, February 2,1977, Fed
eral Energy. Guidelines Enforcement 
Manual It 56,101, permits DOE auditors to 
accept use of separate “Y” factors for “sub
products” within a type “i,” rather than a 
single “Y” factor for all product of the type 
“i.” No explanation or rationale is given for 

Footnotes continued on next page
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Apco also cites in support of its position 
the fact that the Emergency Petroleum Al
location Act of 1973, as amended (EPAA), 
Pub. L. No. 93-159 (Nov. 27, 1973)5 requires, 
in section 4(b)(2)(A), the promulgation of 
regulations providing for dollar-for-dollar 
pass-through of net increases in costs of 
crude oil, residual fuel oil, and refined pe
troleum products. In our view, the command 
of section 4(b)(2)(A) does not necessarily re
quire DOE, through the interpretive proc
ess, to recast or reformulate a regulation in 
an anomalous case when the regulation con
cerned was designed to provide and clearly 
does provide results consistent with statuto
ry requirements in most cases.* If DOE de
termines that the intent and literal terms of 
the regulation are sufficiently clear to pre
clude adoption of the interpretation sought, 
the petitioner may seek an exception to 
obtain relief.7

Review of Apco’s case under exceptions 
procedures is also appropriate because it 
will permit examination of the extent to 
which Apco’s claim of inability to recover all 
increased costs of blending materials may be 
offset by “B” factor provisions which permit 
or may have permitted more than a strict 
dollar-for-dollar pass-through of increased 
costs. For example, because the “Y” formu
la imputes a base cost for purchased prod
uct based on the refiner’s sales of that prod
uct in the base month, a fairly generous 
base cost level may have resulted in a par
ticular case compared with other refiners’ 
actual base month costs or the particular re
finer’s actual cost of purchased product in 
April or June of 1973. If this is the case, it 
would be appropriate to take into account

Footnotes continued from last page 
this. However, Clarification 77-1 indicates 
that the use of separate “Y” factors for 
“subproducts” was permitted under the 
instructions to an early version of Form 
FEA P110-M-1 and under the P110-M-l’s 
predecessor, the Form FEO-96. This sug
gests that Clarification 77-1 condoned the 
use of separate “Y” computations only be
cause this apparently had been allowed 
under earlier reporting forms. Accordingly, 
Clarification 77-1 should not be viewed as 
precedent for other computational innova
tions under the “B” factor which were not 
sanctioned in reporting forms. This admoni
tion is particularly appropriate in connec
tion with Apco’s -use of the “Y” formula for 
some “subproducts” and the “A”-type for
mula for others, since Clarification 77-1 re
lates exclusively to “Y” formula computa
tions.

*15 U.S.C. 751 et seq. (1976).
*C/. Kansas-Nebraska Natural Gas Co., 

Inc., Interpretation 1978-41, 43 FR 29548, 
29550 (July 10, 1978), in which DOE stated, 
in connection with computation of natural 
gas shrinkage (product) costs under 10 CFR 
212.166(b)(3), that “the fact that the 
method of valuing costs is not as precise in 
individual cases as could be formulated does 
not mean that the valuation method vio
lates the dollar-for-dollar ^passthrough re
quirement. Computation of shrinkage costs 
as presently authorized generally and rea
sonably values raw material prices in dol-

7 With Regard to the granting of excep
tions relief on a retroactive basis, in cases 
involving significant administrative delay 
occasioned by the filing of a request for in
terpretation with respect to the matter at 
issue, see Standard Oil Company (Indiana); 
1 DOE 1! (July 19,1978).

RULES AND REGULATIONS

the advantage which has accrued to the re
finer concerned through use of the “Y” for
mula before and* after December 1, 1976. 
Apco may also have benefited by having 
passed through increased costs of blending 
materials under the “A” factor prior to De
cember 1, 197«, while in effect recovering 
those increased costs indirectly under the 
price-based “Y” formula, since the price in 
sales of a finished product normally reflects 
the cost of such component elements as 
blending materials. A claim of inequity may 
be rejected if the firm concerned has re
ceived substantial benefits by virtue of the 
regulatory scheme which outweigh or com
pensate for the inequity claimed. See Croton 
Central Petroleum Corp., 2 FEA f 83,626 
(January 28,1975).

I n terpreta tio n  1978-52 
Tb: National Cooperative Refinery Associ

ation.
Date: August 14,1978.
Rules Interpreted: § 212.83(c)(2)(iii)(E).
Code: GCW-PI-Refiner Price Formula, “N”

Factor; Non-Product Cost Increases; Ac
counting Practices.

FACTS
National Cooperative Refinery Associ

ation (NCRA), owner add operator of a 
crude oil refinery at McPherson, Kans., and 
a “refiner” subject to the provisions of 10 
CFR Part 212, Subpart E, is contemplating 
a $37.5 million capital improvement pro
gram for the refinery. The program consists 
entirely of improvements to refinery and 
storage capacity and equipment, including a 
naphtha hydrotreating and reforming unit 
with related facilities which is intended to 
increase the octane rating of the naphtha 
which is blended into gasoline and to in
crease the output of unleaded gasoline.

NCRA desires to finance the acquisition 
or-use of facilities and equipment under this 
capital improvement program under an ar
rangement which would meet one or more 
of the four alternative criteria for a "capital 
lease” set forth in Statement of Tinancial 
Accounting Standards No. 13 of thè Finan
cial Accounting Standards Board (FASB No. 
13). FASB No. 13 is premised on the view 
that a lease that transfers substantially all 
of the risks and benefits of ownership of 
property should be accounted for by the 

* lessee as an acquisition of an asset and the 
incurrence of an obligation and by the 
lessor as a sale or financing, notwithstand
ing retention of legal title by the lessor. The 
assets recorded under a lease meeting the 
requirements for a “capital lease” may be 
depreciated by the lessee. FASB No. 13 also 
authorizes allocation of lease payments be
tween reduction" of the obligation and inter
est expense.

FASB states that it prefers to use the fi
nancing method reflected by a “capital 
lease” because the rate of interest thereun
der would be less to NCRA than that under 
conventional financing. However, before 
NCRA commits itself to this financing ap
proach, the firm desires assurance that the 
depreciation and interest expenses incurred 
under such a financing arrangement can be 
treated as non-product costs under Subpart 
E of 10 CFR Part 212.

NCRA does not file Form 10-K with the 
Securities and Exchange Commission or an 
analogous report with a State regulatory 
agency. NCRA has not previously utilized 
“capital lease” financing methods.

^  ISSUE

Whether the depreciation and interest ex
pense incurred by NCRA in a “capital lease” 
which conforms to FASB No. 13 can be 
treated as non-product costs pursuant to 10 
CFR 212.83.

I n terpretation

NCRA may include in its non-product cost 
calculations the amounts of depreciation 
and interest expense which qualify as such 
under FASB No. 13, in connection with its 
refinery capital improvement program.

The price regulations applicable to refin
ers in 10 CFR Part 212, Subpart E, allow a 
refiner to pass through certain non-product 
cost increases pursuant to the “N” factor of 
the refiner price formulae set forth in 
§ 212.83(c)(2) (i) and (ii). Currently, under 
§ 212.83(c)(2)(iii)(E), a cost must fall within 
one of the following categories to qualify as 
a non-product cost for this purpose: Refin
ery fuel, labor, additive, utility,, interest, 
container, tax, maintenance, depreciation, 
and overhead cost.

All non-product costs must be incurred 
and must be computed “according to the 
generally accepted accounting practices 
historically and consistently applied by the 
firm concerned.” Beyond this, there are no 
special rules or limitations applicable to in
terest cost in § 212.83(c)(2)(iii)(E). Depreci
ation cost is limited to “depreciation of re
finery and storage capacity and equipment 
installed.” In addition, in cases in which the 
firm concerned does not file Form 10-K 
with the Securities and Exchange Commis
sion or an analogous report with a state reg
ulatory agency, the accounting procedures 
used to compute depreciation cost must be 
calculated according to generally accepted 
accounting practices historically and con
sistently applied by the firm concerned “for 

. certified annual financial reports prepared 
by an independent accounting firm.”

- Since NCRA’s capital improvement pro
gram consists entirely of improvements to 
refinery and storage capacity and equip
ment, depreciation costs in connection 
therewith qualify as allowable depreciation 
costs under § 212.83(c)(2)(iii)(E) as long as 
they are computed according to generally 
accepted accounting practices historically 
and consistently applied by NCRA in its cer
tified annual financial reports prepared by 
independent accountants.

NCRA acknowledges that the charging of 
depreciation under the “capital lease” pro
posal does not, strictly speaking, reflect an 
accounting practice “historically and con
sistently applied” by NCRA since NCRA has 
not previously undertaken the “capital 
lease” financing method. On the other 
hand, it does not necessarily follow that a 
“capital lease” is inconsistent with NCRA’s 
historic accounting practices merely because 
the arrangement would represent a new fi
nancing approach to NCRA. Indeed, FASB 

_ No. 13 suggests a high degree of conformity 
between a firm’s historic accounting prac
tices and the “capital lease” method by pro
viding that assets under a “capital lease” 
are to be amortized “in a manner consistent 
with the lessee’s normal depreciation policy 
for owned assets” (except that the amortiza
tion period must conform with the term of 
the lease in certain instances). These consid
erations, together with our understanding 
that FASB No. 13 sets the standard for 
lease accounting practices followed by the 
accounting profession, lead to the conclu
sion that NCRA’s use of “capital lease” ar-
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rangements in accordance with FASB No. 
13, as long as consistently applied by NCRA 
in its certified annual financial reports pre
pared by independent accountants, satisfies 
the accounting practice requirements of 
9 212.83(c)(2)(iii)(E).

Therefore, should NCRA finance the capi
tal improvement program as described 
above under a "capital lease” as set forth in 
FASB No. 13, and should the depreciation 
and interest expense of that program com
puted in accordance with FASB No. 13 be 
reported as such in the firm’s certified 
annual financial reports prepared by inde
pendent accountants, NCRA may consider 
such costs as allowable depreciation and in
terest in accordance with § 212.83(c)(2)- 
(iiiXE).

I nterpreta tio n  1978-53
To: Mobile Oil Corp.
Date: August 17,1978.
Rules Interpreted: 10 CFR 212.83(h)(2) (i) 

and (iv).
Code: GCW-PI-Equal Application Rule, Re

finer Gasoline Price Variation Rules
PACTS

Mobile Oil Corp. (“Mobile”) is a refiner 
subject to the petroleum price regulations 
applicable to refiners in 10 CFR Part 212, 
Subpart E. Mobile markets motor gasoline 
(“gasoline”) nationally at a variety of levels 
of distribution, including sales to independ
ent retail dealers and sales to ultimate con
sumers through Mobile-operated retail gaso
line service stations.

Mobile seeks clarification of the “retail 
price equalization” rule in § 212.83(h)(2)(iv), 
applicable to sales of gasoline by refiners.

ISSUES

(1) Whether the “retail price equilization” 
rule constitutes an exception to the “equal 
application” rule, and (2) if so, whether the 
“retail price equalization” rule permits a re
finer to institute price variations (within 
the three-cent-per-gallon maximum) be
tween individual refiner-operated service 
stations to reflect local market conditions, 
without penalty under the “equal applica
tion” rule, or whether the rule permits only 
a uniform price variation (within the three- 
cent-per-gallon maximum) between all re
finer-operated service stations, as a group, 
and all other classes of purchaser, as a 
group, without penalty under the “equal ap
plication” rule.

I n terpreta tio n

It was made clear in Atlantic Richfield 
Co., Interpretation 1978-36 (43 FR 29541, 
June 9,1978) that the “retail price equaliza
tion” rule, since it bacame effective April 1, 
1974, has constituted an exception to the 
“equal application” rule. That is, a refiner 
may pass through in sales of gasoline at re
finer-operated service stations a maximum 
of three cents more than the cost increase 
passed through to other classes of purchas
er (e.g., independent retailers) without pen
alty under the “equal application” rule.1

’The “retail price equalization” rule, cur
rently found in § 212.83(h)(2)(iv), reads as 
follows: “Retail sales of gasoline by refiners. 
When a refiner calculates the amount of in
creased costs not recouped that may be 
added to May 15,1973, selling prices of gaso
line to compute maximum allowable prices 
in a subsequent month, it may, notwith
standing the general rule in [subparagraph

RULES AND REGULATIONS

Interpretation 1978-36 also determined 
that the “retail price equalization” rule is 
not “subordinate” to the “regional price 
variation” rule in § 212.83(h)(2)(i) and thus 
may not be applied on a region-by-region 
basis—i.e., in one Petroleum Administration 
for Defense (“PAD”) District and not in an
other.* This holding was based, in part, on 
the purpose of the “retail price equaliza
tion” rule, which, as fully explained in In
terpretation 1978-36, was to compensate for 
a particular price disparity resulting from 
the differing effects of the regulatory 
scheme on refiner-operated outlets, as a 
group, and on independent retail dealers, as 
a group. The interpretation accordingly 
characterized the “retail price equalization” 
rule as allowing “ ‘unequal application’ as 
between two generic groupings (a refiner’s 
retail and non-retail classes of purchaser) 
regardless of location” (emphasis added). 
Therefore, even though Interpretation 
1978-36 was issued in response to the specif
ic question whether the three-cent-per- 
gallon (maximum) price variation under the 
“retail price equalization” rule could be ap
plied in one PAD District and not in an. 
other, without penalty under the “equal ap
plication” rule, the necessary implication of 
Interpretation 1978-36 is that the “retail 
price equalization” rule does not authorize 
any price variations between individual re
finer-operated service stations, without pen
alty under the “equal application” rule. As 
Interpretation 1978-36 states, price vari
ations of this sort are permitted only to the 
extent authorized under the regional price 
variation rule.*

(1) above], compute revenues as though (A) 
the greatest amount of increased costs actu
ally added to any May 15, 1973, selling price 
of gasoline and included in the price 
charged to any class of purchaser that pur
chases gasoline at retail from a refiner at 
any service station operated by employees 
of the refiner had been added to the May 
15, 1973, selling prices of that product and 
included in the price charged to each class 
of purchaser that purchases gasoline at 
retail from a refiner at any service station 
operated by employees of the refiner and, 
(B) the greatest amount of increased costs 
actually added to the May 15, 1973, selling 
price of gasoline and included in the price 
charged to any class of purchaser that pur
chases gasoline at retail from a refiner at 
any service station operated by employees 
of the refiner had been added, in the same 
amount (less any actual differential or three 
cents per gallon, whichever is less) to the 
May 15, lf)73, selling prices of gasoline and 
included in the price charged to all other 
classes of purchaser.”

*5 212.83(h)(2)(i) permits refiners to vary 
by as much as three cents per gallon the 
pass-through of cost increases to purchasers 
of gasoline on one PAD District as com
pared with purchasers in another PAD Dis
trict, without penalty under the “equal ap
plication” rule. The division of the United 
States into five PAD Districts is discussed at 
41 FR 30021 (July 21,1976).

•Nothing in this Interpretation should be 
construed as prohibiting price variations be
tween refiner-operated service stations 
based on valid class of purchaser distinc
tions or different grades or types of gaso
line. The focus of the discussion is the au
thority of refiners to make price adjust
ments to reflect changing local or regional 
market conditions without penalty under 
the “equal application” rule.

40207

The present interpretation and Interpre
tation 1978-36 are fully in accord with the 
interpretation consistently followed by the 
Federal Energy Administration (“FEA”), a 
predecessor agency. For example, when the 
“retail price equalization” rule was restated 
at § 212.83(h)(2)(iv), the FEA pointed out 
that the restated provision represented no 
change from the earlier version of the rule 
which had been in effect since April 1,1974. 
42 FR 22881 (May 5, 1977). The rule as re
stated explicitly provides that the exception 
to the “equal application” rule extends only 
to a price variation (within the three-cent- 
per-gallon maximum) in sales to classes of 
purchaser at refiner-operated service sta
tions compared with sales to all other 
classes of purchaser, and does not extend to 
any price variations between refiner-operat
ed service stations. Compare 
9 212.83(h)(2)(ivXA) with 9 212.83(h)(2)- 
(ivXB).

In addition, FEA undertook a rulemaking 
proceeding whose objective was to permit, 
under changed circumstances of ample 
supply, a degree of “regional pricing flexi
bility”—i.e., a measure of relief from pre-ex
isting rules that generally required a refiner 
to charge the same price to the members of 
a class of purchaser nationwide and that pe
nalized any unequal pass-through of in
creased costs as between classes of purchas
er.4 Nothing in the notices of proposed rule- 
making in this matter, 39 FR 32718 (Sep
tember 10, 1974), 40 FR 49372 (October 22,
1975) , suggested that the regulations by 
that time already permitted refiners to vary 
prices between one refiner-operated outlet 
and another, without regard to the “equal 
application” rule, to reflect “local market 
conditions” or for any,other reason. More
over, the final rulemaking notice in this 
matter reviewed at some length the ques
tion whether “regions” should be defined 
for this purpose in terms of PAD Districts, 
FEA Regions, States, standard metropolitan 
statistical areas, counties, pr .the historic 
marketing areas or zones of each refiner. 
The latter alternative was rejected as ad
ministratively infeasible due to the exces
sive flexibility or indefiniteness of the “mar
keting area” concept. 41 FR 30021 (July 21,
1976) . This rulemaking proceeding thus con
firms not only that FEA did not view its 
pre-existing regulations as authorizing price 
variations from outlet to outlet but *i«n

4 The “equal application” rule, currently 
found in 9212.83(h), had its origins in the 
Cost of Living Council’s Phase IV petroleum 
price regulations (see, e.g., 6 CFR
150.356(g), 150.357(e), 38 FR 22536 (August 
22,1973)); see also 6 CFR 150.355(d)(2) (iXb) 
and (iiXb), 150.356(c)(i)(ii), and the defini
tion of “d,“” following 150.356(c)(2)(ii), as in 
effect in December 1973). These require
ments were carried over in parallel provi
sions at the beginning of the FEO/FEA pro
gram at 39 FR 1924 (January 15, 1974), viz: 
10 CFR 212.82(c)(2)(iXb)Xnonproduct costs 
increases applicable to special products), 
9 212.82(c)(2)(iiXb) (nonproduct cost in
creases applicable to products other than 
special products), 9 212.83(c)(lXii) (product 
cost increases applicable to products other 
than special products), and the definition of 
“d,°” following 9 212.83(c)(2)(ii) (product 
cost increases applicable to gasoline and 
other special products). See also 39 FR 
32056 (September 5, 1974) and Phillips Pe
troleum Co., Interpretation 1975-5, 42 FR 
23727 (May 10, 1977), ajf’d 2 FEA f80,599 
(May 30,1975).
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that FEA was unwilling to go nearly that 
far when It considered and ultimately 
adopted a pricing flexibility rule for refiners 
restricted to price variations between broad 
regional areas only.

In support of its view that the “retail 
price equalization’’ rule was intended to 
compensate for price disparities or disloca
tions from market to market as well as be
tween independent retailers and company- 
operated outlets, Mobile asserts that there 
were varying increases in non-product costs 
between independent dealers at the time 
the “retail price equalization” rule was first 
promulgated effective April 1, 1974. It is 
clear, however, that the rule was based on 
the prevalence or generality of a full three- 
cent-per-gallon price increase to reflect non
product cost increases, among independent 
dealers, rather than on any concern for 
such variations within the three-cent-per- 
gallon limit as might be found. After refer
ring to the then-recent regulation amend
ment “to permit price increases with respect 
to the retail sale of gasoline totalling $0.03 
per gallon, in order to reflect increased non
product costs,” the rulemaking notice states 
that “most resellers have implemented this 
increases.” 39 FR 12013 (April 2, 1974).8The 
notice then explains why refiners have not 
passed through this increase in sales at re
finer-operated retail outlets, and goes on to 
discuss the “retail price equalization” rule 
solely in terms of the need for a corrective 
adjustment with respect to prices charged 
at refiner-operated outlets, on the one hand, 
compared with prices charged to independ
ent dealers, on the others.

In terpreta tio n  1978-54
To: Atlantic Richfield Co.
Date: August 24,1978.
Rules Interpreted: 10 CFR 211.67(d)(2),

EPAA section 3(5).
Code: GCW—Al-Covered Products, Export

Sales Deduction.
FACTS

The Atlantic Richfield Co. (ARCO) is a re
finer subject to the provisions of the Man
datory Petroleum Allocation and Price Reg
ulations. ARCO manufacturers and sells a 
carbon black feedstock oil, under the trade 
name, “Petro base 100,” that is used in the 
manufacture of carbon black.

“Petro base 100” is an aromatic petroleum 
product that has a sulfur content of 2 to 3 
percent and a typical API gravity of — 1 
(with a specified maximum of 2). It has a 
pour point of between 50° and 60° P, an 
average boiling point of 600° P, and a 90 per
cent boiling point at or above 671° F. It 
cracks (decomposes) before reaching tem
peratures of over 700° P.

ISSUE
Are exports of ARCO’s “Petro base 100” 

carbon black feedstock oil excluded from 
the export sales deduction requirement of 
§ 211.67(d)(2)?

In terpreta tio n

ARCO’s “Petro base 100” carbon black 
feedstock oil is a refined petroleum product

8 See also Ruling 1975-14, 40 PR 40833 
(September 4, 1975), which states that the 
maximum nonproduct cost increments in 
§ 212.93(b) are, for the most part, “generally 
* • * representative of the relevant overall 
non-product cost increases that have been 
experienced in the industry.”

RULES AND REGULATIONS

covered by the provisions of the Emergency 
Petroleum Allocation Act of 1973, as amend
ed (EPAA), Pub. L. No. 93-159 (November 
27,1973)1 and the Mandatory Petroleum Al
location and Price Regulations. Thus, ex
ports of ARCO’s carbon black feedstock oil * 
must be deducted from ARCO’s calculations 
of crude oil runs to stills in any month 
under 10 CFR 211.67(d)(2).

The carbon black feedstock oil manufac
tured by ARCO is exported in accordance 
with the licensing controls imposed by the 
United States Department of Commerce 
regulations on petroleum and petroleum 
products set forth in 15 CFR 377.6. These 
export sales are also subject to the provi
sions of 10 CFR 211.67(d)(2), which require 
refiners such as ARCO to reduce their cal
culations of crude oil runs to stills by the 
volume of their export sales of "refined pe
troleum products”, and “residual fuel oil,” 
subject to certain exemptions. That section 
specifically provides:

“itlhe volume of a refiner’s crude oil runs 
to stills in a particular month for pur
poses of the calculations in paragraph 
(a)(1) of this section and the calculations 
for the national domestic crude oil supply 
ratio shall be reduced by that refiner’s 
volume of export sales under § 212.53 of 
Part 212 of this chapter [which, in subsec
tion (a), exempts the export sales of all 
petroleum products otherwise subject to 
price controls from the price regulations 
of Part 212] in that month of refined pe
troleum products ¿including aviation fuels 
as defined in § 211.142 of this part, but ex
cluding refined lubricating oils) and resid
ual fuel oil, including sales to-a domestic 
purchaser which certifies the product is 
for export [emphasis added]; provided, 
however, that the volume of a refiner’s 
crude oil runs to stills for a month shall 
not be reduced by that refiner’s volume of 
export sales of Bunker C and Navy Special 
fuel oils and No. 4 diesel, which are sold 
for use as a marine fuel on a voyage de
parting from a United States port.”
The terms, “refined petroleum products” 

and “residual fuel oil,” as used in 
§ 211.67(d)(2), parallel the use of those 
terms in the EPAA. If “Petro base 100” 
carbon black feedstock oil is either a residu
al fuel oil or refined petroleum product as 
set forth in the EPAA and the Mandatory 
Petroleum Allocation Regulations, ARCO 
must reduce its volume of crude oil runs to 
stills by the volume of its export sales of 
this carbon black feedstock product.

“Petro base 100” is the product of a long 
series of refining processes which begin with 
the residue from the initial distillation. This 
material is placed in a coking unit that pro
duces a distilled product (the overhead), 
which is then used as ttye feedstock for a 
fluid catalytic cracking unit. The residue 
from the catalytic cracking unit is then 
passed through a thermal unit. The “Petro 
base 100” carbon black feedstock oil export
ed by ARCO is composed of residue from 
the thermal unit.8

115 U.S.C. § 751 et seq. (1976).
2 Carbon black, as distinguished from the 

feedstock used for its production, is a petro
chemical that is not a regulated product. In- 
tenco, Inc. and Houston Carbon Company 
Ltd. (Intenco) Interpretation 1978-28, 43 FR 
25086 (June 9,1978).

3 A typical result of this final thermal 
cracking process is black fuel oil or coke. W. 
L. Nelson, Petroleum Refinery Engineering

"Petro base 100” clearly is not eligible for 
the exemptions under § 211.76(d)(2) for "re
fined lubricating oil,” or as a product "sold 
for use as a marine fuel” on voyages depart
ing from United States ports. However, it 
must be determined whether “Petro base 
100” qualifies as a residual fuel oil * or a re
fined petroleum product in order to deter
mine whether this carbon black feedstock 
oil is a petroleum product that must be de
ducted from ARCO’s calculations of crude 
oil runs to stills under § 211.67(d)(2).

It is clear that "Petro base 100” is not a 
residual fuel oil. Although not defined in 
the EPAA, residual fuel oil is defined in 
§ 211.51 as “the fuel oil commonly known as: 
(a) No. 4, No. 5 and No. 6 fuel oils; (b) 
Bunker C; (c) Navy Special Fuel Oil; and all 
other fuel oils which have a 50 percent boil
ing point over 700° F in the ASTM D-86 
standard distillation test.” “Petro base 100” 
does not fit this definition. ARCO’s carbon 
black feedstock oil has an average boiling 
point of 600° F and cracks before reaching 
temperatures of over 700° F. Consequently, 
it cannot be classified as “residual fuel oil.”

However, the “Petro base 100” carbon 
black feedstock oil is a gas oil, which is a 
“refined petroleum product” under the 
EPAA.8.The term “refined petroleum prod
ucts” is defined in section 3(5) of the EPAA 
and includes “gasoline, kerosene, distillates 
(including Number 2 fuel oil), LPG, refined 
lubricating oils or diesel fuel.” (Emphasis 
added.) “Gas oils” are petroleum refinery 
products that have generally been consid
ered petroleum “distillates” for purposes of 
the Mandatory Petroleum Allocation Regu
lations.6 Gas oils may be produced by the 
initial distillation of crude oil or by subse
quent cracking, distillation, or coking proc
esses. They are broadly defined in §211.182 
as “petroleum fractions made up predomi
nantly of material which boils at or above 
430° F., including heavy aromatic gas oil 
used as carbon black feedstock, but exclud
ing process oils and refined lubricating oils” 
(which are regulated under Subpart K of

219 (4th ed. 1969). In ARCO’s process, how
ever, a heavy liquid aromatic petroleum 
product is produced to be used as a feed
stock for the “Furnace” process of carbon 
black manufacture. Id. at 830-831.

♦Although residual fuel oil was exempted 
from the provisions of Parts 211 and 212, 41 
FR 13896 (April 1, 1976), exports must still 
be deducted from refiners’ crude oil runs to 
stills under § 211.67(d)(2).

8 The scope of the term refined petroleum 
product as used in § 211.67(d)(2) was dis
cussed in Shell Oil Company, (Shell) Inter
pretation 1978-42, 43 FR 29551 (July 10, 
1978). In Shell the DOE held that “the term 
‘refined petroleum product' in § 211.67(d)(2) 
is intended to be coextensive with the defi
nition of ‘refined petroleum product' in sec. 
3(5)” of the EPAA.

•The allocation of gas oils was set forth in 
10 CFR Part 211, Subpart J  until September 
1, 1976. Effective September 1, 1976, subsec
tion (b)(6), which is the current subsection 
(b)(7), was added to §211.1. 41 FR 30096 
(July 22, 1976). Section (b)(7) provides: 
“Notwithstanding the provisions of Subpart 
J  of this part, naphthas and gas oils are ex
cluded from this part except with respect to 
the use of naphtha for synthetic natural gas 
plant feedstock pursuant to §§211,183 and 
211.29.” [Emphasis added.]

Export sales of gas oils must still be de
ducted from refiners’ crude oil runs to stills, 
however, under § 211.67(d)(2).
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Part 211). (Emphasis added.) As noted 
above, the definition of gas oils includes 
carbon black feedstock oils. Since “Petro 
base 100” carbon black feedstock oil has an 
average boiling point of 600' P, it is clearly a 
gas oil’ and thus a refined petroleum prod
uct for the purposes of the Mandatory Pe
troleum Allocation Regulations.*

Accordingly, ARCO must reduce its calcu
lations of crude oil runs to stills in any 
month by its exports of “Petro base 100” 
carbon black feedstock oil, pursuant to 
§ 211.67(d)(2).»

I nterpreta tio n  1978-55
To: Hawaiian Independent Refinery, Inc. 
Date: August 25,1978.
Rules interpreted: 10 CFR 211.67(d)(2);

212.53(a).
Code: GCW—AI—Export sales deduction.

FACTS
Hawaiian Independent Refinery, Inc. 

(HIRI) is an “independent refiner,” as de
fined in 10 CFR 211.51, which is located on 
the Island of Oahu. State of Hawaii. HIRI is 
solely dependent upon foreign crude oil in 
the operation of its refinery. HIRI has con
tracted with Firm X to supply it with

The contract between HIRI and Firm X 
provides, in part, that if Firm X notifies 
HIRI that it is unable to take delivery of a 
given shipment , HIRI may sell
that amount to a third party.
The contract further provides that in such 
an event HIRI shall charge Firm X for the 
difference between the Firm X contract 
price and the price paid to HIRI by the 
third party as well as for certain additional 
charges for transportation of the

The contract provision described above 
was invoked with the consent of Firm X 
when it notified HIRI that it would be 
unable to take delivery of ship
ment due in February 1978 because of a sur
plus of in its inventory. In re
sponse, HIRI arranged a barrel for barrel 
exchange of a similar quality of 
with a foreign customer. HIRI delivered the 

to its foreign exchange partner 
abroad and received a slightly lesser amount 
in New York, N.Y. in two shipments. The 
exchange and subsequent sale on the East 
Coast were devised to limit the costs to Firm 
X occasioned by its inability to accept the 
February 1978 delivery. In addition, HIRI 
and Firm X also agreed that the value of 
entitlement benefits earned by HIRI on the 
runs to stills of the exchanged if
any, would be used to further reduce Firm 
X’s costs. HIRI paid a differential on the 
barrels that it received in New York based 
on four distinguishing features of the ship
ments: (1) higher transportation costs; (2) 
higher quality product; (3) foreign buyer’s 
payment of product insurance costs; and (4) 
better market conditions on the East Coast.

ISSUES
Whether the exchange of con

stituted an export sale under 10 CFR 
212.53(a) which requires the refiner to 
deduct the volume of exchanged

'See Petroleum Products Handbook 1-12 
(V. B. Guthrie ed. 1960).

*See also Mobil Oil Corp. v. Federal 
Energy Administration, 566 F. 2d 87, aff’g. 
435 F. Supp. 983 (N. D. Tex. 1977). x  

»See also Shell, supra.

from its crude oil runs to stills pursuant to 
the export sales deduction requirement set 
forth in 10 CFR 211.67(d)(2)?

I nterpreta tio n

For the reasons set forth below, it has 
been concluded that the volume of 
exchanged by HIRI would not be an export 
sale under 10 CFR 212.53(a). Therefore, 
that volume of is not required to
be deducted from HIRI’s crude oil runs to 
stills under § 211.67(d)(2). However, HIRI 
would be required to deduct from its crude 
oil runs to stills the amount by which its 
shipment to its foreign customer exceeded 
the amount received in exchange. Further, 
there are no regulatory reasons for restrict- 
ing HIRI’s private contractual right to pass 
on the monetary value of the entitlements 
benefits accrued to HIRI’s regular custom
er, Firm X.

10 CFR 211.67(d)(2) provides, in pertinent 
part, that: “The volume of a refiner’s crude 
oil runs to stills in a particular month for 
purposes of the calculations in paragraph 
(a)(1) of this section [issuance of entitle
ments] and the calculations for the national 
domestic crude oil supply ratio shall be re
duced by that refiner’s volume of export 
sales under § 212.53 of Part 212 of this chap
ter in that month of refined petroleum 
products . . . and residual fuel oil, including 
sales to a domestic purchaser which certifies 
the product is for export. , . .”

10 CFR 212.53(a) exempts “export sales” 
from the Department of Energy’s (DOE) 
price regulations but does not define the 
term “export sales.”

The concept of export sales was discussed 
in Mobil Oil Corporation, Interpretation 
1977-16, 42 FR 31151 (June 20, 1977). In 
Mobil the Federal Energy Administration 
(FEA, a predecessor agency of the Depart
ment of Energy) pointed out that export 
sales under 10 CFR 212.53(a) are those 
which produce revenues from foreign 
sources. The Mobil Interpretation also 
noted that the export sales exemption was ■ 
adopted to allow export sales to be made at 
the highest possible prices. Thus, for the 
quantity of matched by the for
eign customer in the exchange, HIRI will 
have received no sales revenue from a for
eign source.

An analogous exchange arrangement was 
discussed in Guam Oil and Refining Com
pany (GORCO), Interpretation 1977-36, 42 
FR 54270 (Oct. 5, 1977), where it was deter
mined that a proposed time exchange of re
sidual fuel oil between Guam and a foreign 
destination would not require an adjust
ment under the export sales deduction of 
§ 211.67(d)(2) as long as the exchange was 
equal.

In GORCO the FEA stated that: “[Tlhe 
policy underlying the loss of entitlements 
for export sales under 10 CFR 211.67(d)(2), 
does not apply in this case. That statement 
of policy, set forth in the preamble to the 
amendments to that section issued on 
March 29, 1976 (41 FR 13899, April 1, 1976), 
notes that the entitlements program was es
tablished to equalize among all segments of 
the petroleum industry the benefits of 
access to lower priced domestic crude oil 
whose ceiling price is low in comparison to 
uncontrolled domestic or imported crude oil. 
Thus, the export deduction provision of the 
entitlements program is designed first to 
ensure that cost equalization benefits are 
not granted to the extent that a firm ex
ports refined petroleum products or residual

fuel oil and sells these products in the world 
market at uncontrolled prices and further 
to preserve the advantages of these costs 
benefits for domestic purchasers of petro
leum products (id. at 13902). Allowing ex
ported refinery products to earn entitle
ments would, in effect, constitute a subsidy 
to foreign oil consumers.

“Since GORCO does not propose any net 
export of residual fuel oil in this case, the 
cost equalization benefits of any and all en
titlements it receives will be retained in the 
domestic economy. Therefore, no export 
sales deduction is required. However, if a 
net export of a small vblume of such oil re
sults from the failure of Firm X to deliver 
in exchange to GORCO as much residual 
fuel oil as GORCO delivers to Firm X, 
GORCO will be required to make a retroac
tive adjustment to its Form P-102-M-1 and 
reduce its crude oil runs to stills under the 
entitlements program by the net volume of 
residual fuel oil exported pursuant to the 
agreement.”

See also Tesoro Petroleum Corp., Interpre
tation 1978-10, 43 FR 15621 (Apr. 14, 1978).

Similarly, HIRI is not selling the • * * 
which it exchanged with its foreign custom
er on the uncontrolled world market, but 
rather selling it domestically in New York. 
Thus, no export sale as contemplated by 
§ 212.53(a) has occurred for purposes of 
§ 211.67(d)(2), as long as the exchange be
tween HIRI and its foreign customer was 
equal. Consequently, HIRI may earn enti
tlements for the crude oil runs to stills at
tributable to the volume of exchanged * * • 
HIRI’s ability to retain the entitlement 
benefits is not affected by its decision to 
transfer the value of these entitlement 
benefits to Firm X.

Furthermore, it is important to stress two 
factors present in the GORCO and Tesoro 
interpretations which permitted entitle
ment benefits to be earned on the ex
changed volumes. First, both exchanges 
were one-time exchanges. The firms in each 
instance did not seek, nor did they receive, 
Departmental approval for continuing ex
change transactions between the parties. 
Second, the volumes received into this coun
try were incremental volumes which would 
not have been imported in the normal 
course of business. Thus, it was concluded 
that the exchanges were not simply the 
matching of exported volumes with volumes 
which would have been imported by those 
firms under normal circumstances. The 
mere matching of export volumes with vol
umes which were already intended for 
import by a given firm would be construed 
as an attempt to circumvent the objectives 
of the entitlements program and would not 
qualify for entitlement benefits. The facts 
presented by HIRI permit the Department 
to conclude that this case is similar to 
GORCO and Tesoro in both respects.

I nterpreta tio n  1978-56
To: Mack C. Colt, Inc.
Date: August 25,1978.
Rule interpreted: 10 CFR 210.62(a).
Code: GCW—AI—Normal business practices,

supplier/purchaser relationship.
FACTS

Mack C. Colt, Inc. (Colt), is a crude oil 
producer which has been selling stripper 
well crude oil under 10 CFR 212.54 to Gen
eral Energy Co., Inc. (GEC). GEC wholly 
owns the Mid-America Refinery Co. (Mid- 
America), a small refiner as defined in 10
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CFR 211.51. Colt began selling crude oil to 
GEC under a division order (contract) 
which took effect on March 1, 1977, initiat
ing a supplier/purchaser relationship be
tween Colt and GEC under the provisions of
10 CFR 211.63(bX2). The division order pro
vided that payments of amounts due on ac
count for crude oil which had been deliv
ered during the preceding calendar month, 
should be made in full in the following 
month. Accordingly, on March 15, 1977, 
GEC agreed to pay for all crude oil pur
chases on the 20th day of the month follow
ing the month of purchase. Until February 
of 1978, GEC substantially complied with 
this practice. No other payment terms were 
included in the division order.

GEC’s check in payment for crude oil de
livered in February 1978 was not covered by 
sufficient funds. Consequently, payment for 
crude oil delivered in February was not 
made until April 20, 1978, one month later 
than the date payment was due. In addition, 
Colt was not paid for crude oil sold in 
March until May 12, 1978, 22 days after the 
date payment was due. Because of the alter
ation of payment terms imposed by GEC, 
the financial losses resulting therefrom, and 
the apparent additional financial risk of de
livering more crude oil to GEC, on May 17,, 
1978, Colt began selling its entire crude oil 
production to another purchaser.

ISSUE
Do the provisions of 10 CFR 210.62 permit 

the unilateral termination of a crude oil 
supplier/purchaser relationship by the sup
plier if the purchaser substantially alters 
the normal payment practices in effect 
during the base period for the supplier/pur
chaser relationship by failing to pay for 
crude oil deliveries in a timely manner?

I nterpreta tio n

It has been concluded that pursuant to 10 
CFR 210.62(a) a crude oil producer (suppli
er) may terminate its supplier/purchaser re
lationship with a particular purchaser if the 
purchaser substantially alters the custom
ary credit or payment terms in effect during 
the base period by failing to pay for prior 
crude oil deliveries in a timely manner. Per
manent terminations of crude oil supplier/ 
purchaser relationships may also bé accom
plished pursuant to 10 ufr'R 211.63(d).

Section 211.63(b) of 10 CFR provides for 
the establishment of crude oil supplier/pur
chaser relationships as part of the national 
program of mandatory petroleum allocation 
required by section 4 of the Emergency Pe
troleum Allocation Act of 1973, as amended, 
Pub. L. 93-159 (Nov. 27, 1973).* This regula
tion requires the maintenance for the dura
tion of the-crude oil allocation program of 
all supplier/purchaser relationships under 
contracts for sales, purchases and ex
changes of domestic crude oil which were in 
effect on January 1,1976, or are established 
t>li6r6&ft6r

Section 211.63(d) sets forth certain cir
cumstances under which a supplier of crude
011 may terminate its supplier/purchaser re
lationship with its purchaser. A crude oil 
supplier/purchaser relationship may be ter
minated at the option of the purchaser 
(§211.63(d)(1)(D). In addition, a producer of 
crude oil from a stripper well lease may ter
minate its existing crude oil supplier/pur
chaser relationship as long as the crude oil 
is then sold to any small refiner

115 U.S.C. 751 et seq. (1976).
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(§211.63(dXl)(ii>). If the present purchaser 
refuses within 15 days to meet a bona fide 
written offer of a higher lawful price, a* 
crude oil producer may terminate the sup
plier/purchaser relationship with that pur
chaser and initiate a new relationship with 
the offeror (§ 211.63(d)(l)(iii)). Crude oil 
producers may also terminate a supplier/ 
purchaser relationship with a purchasing 
crude oil reseller subject to the conditions 
set forth in § 211.63(d)(l)(iv).

However, § 211.63(d) does not provide the 
sole means for terminating a crude oil sup
plier/purchaser relationship, since, pursu
ant to 10 CFR 210.82(a) a supplier of allo
cated products need not supply such prod
ucts to a purchaser who fails to arrange for 
proper credit or payment for the products.1 
Section 210.62(a) provides the authority for 
a supplier to terminate a crude oil supplier/ 
purchaser relationship based upon a sub
stantial alteration of customary credit or 
payment terms by the purchaser to the dis
advantage of the supplier.

Section 210.62(a) requires suppliers to 
deal with purchasers of allocated products 
“according to normal business practices in 
effect dining the base period specified in 
Part 211 for that allocated product.” The 
section further provides however, that 
“[nlothing in this paragraph shall be con
strued to require suppliers to sell to pur
chasers who do not arrange proper credit or 
payments for allocated products as custom
arily associated with that class of purchaser 
* • • on May 15, 1973.” * The term “base 
period,” as used in § 210.62(a) in reference to 
crude oil supplier/purchaser relationships, 
means “the historical period designated in 
Subparts C through K” of 10 CFR Part 211 
as defined in § 211.51. The base period date 
set forth in Subpart C of Part 211 (which 
provides for the mandatory allocation of 
crude oil produced in or imported into the 
United States) is January 1, 1976, under 
§ 211.63(b)(1), or the date of any first sale of 
crude oil thereafter, under the provisions of 
§ 211.63(b)(2).

The provisions of § 210.62(a) therefore 
grant to suppliers the right to terminate 
sales to purchasers who do not arrange 
proper credit or payment terms customarily 
associated with sale of that product to that 
purchaser. Although § 210.62(a) has been in
terpreted to permit mutual modifications of 
the private contractual agreements of sup
pliers and purchasers that were in effect 
during the base period for that supplier/ 
purchaser relationship,4 it does not permit a

*See Hamilton Bros. Oil Co., Interpreta
tion 1974-3, 42 FR 25649 (May 18, 1977), 
issued Apr. 19, 1974. See also Navajo Refin
ing Co., Interpretation 1977-26, 42 FR 41099 
(Aug. 15,1977).

»The May 15, 1973, date used in
§ 210.62(a) as applied to crude oil supplier/ 
purchaser relationships refers to the high
est posted price for a particular grade of 
crude oil in a particular field. If, as in the 
present case, the producer made no sales of 
crude oil to a purchaser until nearly 3 years 
subsequent to that date, the May 15, 1973, 
date must be considered to be the first date 
upon which a sale of crude oil is made at 
the TTUHrimnm lawful price to the particular 
purchaser. On the date Colt first sold crude 
oil to GEC a base period credit arrangement 
under § 210.62(a) was established as well as 
a crude oil supplier/purchaser relationship 
pursuant to § 211.63(b).

* Pasco Petroleum Co., Inc. Interpretation 
1978-38, 43 FR 29544 (July 10,1978).

purchaser to unilaterally change the cus
tomary credit or payment terms to the dis
advantage of the supplier.

A supplier may terminate its § 211.63 sup
plier/purchaser relationship, therefore, pur
suant to § 210.62(a) where a purchaser uni
laterally and substantially breaches the cus
tomary payment practices. However, what 
constitutes a “substantial” deviation from a 
proper payment practice is a subjective 
judgment which must be made on a case by 
case basis. For example, if the customary 
practice had been for the purchaser to pay 
for crude oil no later than a certain date 
each month, any substantial and unilateral 
delay in payment by the purchaser over a 
period of months could be sufficient justifi
cation for a supplier to terminate the sup
plier/purchaser relationship. Such conduct 
on the part of the purchaser would show 
either an inability or unwillingness to con
tinue to meet the customary payment terms 
and could be a sufficient basis for a crude 
oil supplier to terminate its supply relation
ship with a purchaser.

In this case, Colt may permanently termi
nate its supplier/purchaser relationship 
with GEC under the provisions of 
§ 210.62(a) since GEC unilaterally delayed 
its payments for crude oil approximately 
one month beyond the date payment was 
due in two consecutive months. As a result, 
Colt was free to sell its crude oil production 
to another purchaser following the second 
late payment to avoid further financial loss. 
Since GEC unilaterally and substantially 
breached the customary payment practices 
in effect with Colt, we conclude that Colt’s 
termination of its supplier/purchaser rela
tionship with GEC was proper under 
§ 210.62(a). It should be noted, however, 
that suppliers should seek an interpretation 
pursuant to 10 CFR Part 205, Subpart F, 
prior to terminating a crude oil supplier/ 
purchaser relationship under § 210.62(a) 
except in cases where a purchaser makes an 
outright refusal to pay for crude oil.

[FR Doc. 78-25263 Filed 9-8-78; 8:45 am]

[6210 -01 ]
Title 12— Ranks and Banking

CHAPTER II— FEDERAL RESERVE 
SYSTEM

SUBCHAPTER A — BOARD O F GOVERNORS OF 
THE FEDERAL RESERVE SYSTEM

[Reg. Z; FC-0151]
PART 226— TRUTH IN LENDING

Official S taff Interpretation; Suspen
sion of Effective Date and Republi
cation for Public Comment

AGENCY: Board of Governors of the 
Federal Reserve System.
ACTION: Effective date of official 
staff interpretation suspended; its text 
reprinted for public comment.
SUMMARY: The Board is suspending 
the effective date of official staff in
terpretation FC-0151, regarding the 
disclosures required in connection 
with certain interim student credit
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transactions, published on July 28, 
1978 (43 FR 32742) and is republishing 
it for public comment. The agency is 
taking this action in response to a re
quest for public comment submitted in 
accordance with 12 CFR 226.1(d)(3).
DATES: The effective date of FC-0151 
is suspended until further notice. 
Comments must be received on or 
before October 11, 1978.
ADDRESS: Comments including refer
ence to FC-0151 to Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551.
FOR FURTHER INFORMATION 
CONTACT:

Glenn E. Loney, Section Chief, Divi
sion of Consumer Affairs, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551, 
202-452-3867.

SUPPLEMENTARY INFORMATION: 
(1) The effective date, August 28, 1978, 
of official staff interpretation FC- 
0151, is suspended in accordance with 
12 CFR 226.1(d)(2)(ii). This interpreta
tion may not be relied upon until final 
action is taken. Notice of such action 
will be published in the F ederal  R eg
ister  in approximately 60 days and 
will become effective upon publication.

(2) The text of official staff interpre
tation FC-0151, which follows, is re
published for comment. Identifying 
details have been deleted to the extent 
required to prevent a clearly unwar
ranted invasion of- personal privacy., 
The Board maintains and makes avail
able for public inspection and copying 
a current index providing identifying 
information for. the public subject to 
certain limitations stated in 12 CFR 
261.6.

(3) Interested persons are invited to 
submit relevant comments. All materi
als should be submitted in writing to: 
Secretary; Board of Governors of the 
Federal Reserve System, Washington, 
D.C. 20551, and should be received not 
later than October 11, 1978. Com
ments will be made available for in
spection and copying upon request, 
except as provided in § 261.6(a) of the 
Board's rules regarding availability of 
information (12 CFR 261.6(a)).

(4) After comments are considered, 
this official staff interpretation may 
be amended, may be rescinded or may 
remain unchanged. Final action re
garding this official staff interpreta
tion will appear in the F ederal R e g is 
ter.

(5) Authority: 15 U.S.C. 1640(f).
§ 226.8(b) Under federally insured program 

providing credit to students for education
al purposes, if student has option of re
ceiving funds directly which may be used 
as the student sees fit, loan disclosures are 
appropriate.

§ 226.8(d) Under federally, insured program 
providing credit to students for education

al purposes, if student has option of re
ceiving funds directly which may be used
as the student sees fit, loan disclosures are
appropriate.

J u ly  3,1978.
This is in response to your letter o f------ ,

in which you request an official staff inter
pretation of regulation Z regarding the 
truth in lending disclosures which must be 
made in connection with certain interim stu
dent credit transactions made pursuant to a 
federally insured program. The staff be
lieves that the primary issue which you 
raise is appropriate for an official response. 
Other questions asked in your letter will be 
addressed in a separate, unofficial staff in
terpretation of the regulation.

The program with which you are con
cerned consists of a fund from which exten
sions of credit are made by participating col
leges and universities to students who meet 
the financial need criteria established by 
the Higher Education Act of 1965. Use of 
funds received under the program is re
stricted to expenses related to attendance at 
the institution which advances the funds, 
and the student must sign an affidavit af
firming that the funds will be used only for 
such expenses.

Under the program, funds may be dis
bursed directly to the student or a credit 
may be made to the student’s account, at the 
educational institution. You are concerned 
that if a credit is made to a student’s ac
count with the institution and the student 
simply receives goods and services (e.g., tu
ition, room, board, books) from the institu
tion, the transaction could be viewed as a 
credit sale rather than a loan, and credit 
sale disclosures rather than loan disclosures 
would be required under Regulation Z.

In the staff’s opinion1 the answer to 
whether loan or credit sale disclosures are 
required in connection with the program 
you describe is dependent upon the ability 
of students participating in the program to • 
obtain funds (e.g., cash or a check) from the 
institution if they so desire. As long as a stu
dent has the option of receiving funds di
rectly which may be used as the student 
sees fit, the staff believes that the applica
ble loan disclosures under §§226.8 (b) and 
(d) of Regulation Z would be appropriate. 
Furthermore, even though use of the loan 
proceeds is restricted to expenses related to 
attendance or continued attendance at the 
institution which makes the loan, as long as 
use of the funds is not restricted to the pur
chase of particular goods or services from 
the institution the staff feels that loan dis
closures would be proper.

This is an official staff interpretation of 
Regulation Z, issued pursuant to 
§ 226.1(d)(2) of the regulation. It will 
become effective 30 days after publication 
in the F ederal R eg ister  unless a request for 
public comment, made in accordance with 
the Board’s procedures, is received and, 
granted. We will notify you if the effective 
date of the interpretation is suspended be
cause such a request is received.

We also note that your client may be sub
ject to the laws and regulations of the State 
of Maine which has been granted an exemp
tion from the applicable provisions of regu
lation Z. Therefore, you may wish to con
tact Mr. Harry Giddinge, Acting Superin
tendent, Bureau of Consumer Protection, 
Department of Business Regulation, State 
House, Augusta, Maine 04330, for his views 
on the issue addressed in this letter.

Sincerely,
N a thaniel  E . B utler , 

Associate Director.
Board of Governors of the Federal 

Reserve System, September 5,1978.
Griffith  L. G arwood, 

Deputy Secretary of the Board. 
[FR Doc. 78-25429 Filed 9-8-78; 8:45 am]

[4910-13]
Title 14— Aeronautics and Space

CHAPTER I— FEDERAL AVIATIO N AD
MINISTRATION, DEPARTMENT OF 
TRANSPORTATION

[Airspace Docket No. 78-CE-113

PART 71 — DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW POINT 
ROUTES, CONTROLLED AIRSPACE, 
AND REPORTING POINTS

Alteration o f Transition A rea—  
Goodland, Kans.

AGENCY: Federal Aviation Adminis
tration (FAA), DOT.
ACTION: Final rule.
SUMMARY: The nature of this Feder
al action is to alter the 700-foot transi
tion area at Goodland, Kans., to pro
vide additional controlled airspace for 
aircraft executing a new instrument 
approach procedure to Renner Field, 
Goodland Municipal Airport, Good- 
land, Kans., based on a localizer in
stalled on the airport and an existing 
VOR.
EFFECTIVE DATE: November 2, 
1978.
FOR FURTHER INFORMATION 
CONTACT:

Gary W. Tucker, Airspace Specialist, 
Operations, Procedures and Airspace 
Branch, Air Traffic Division, ACE- 
538, FAA, Central Region, 601 East 
12th Street, Kansas City, Mo. 64106, 
telephone 816-374-3408.

SUPPLEMENTARY INFORMATION: 
A new instrument approach procedure 
to Renner Field, Goodland, Kans., Mu
nicipal Airport has been established 
utilizing a localizer installed on the 
airport and an existing VOR as navi
gational aids. The establishment of a 
new instrument approach procedure 
based on the navigational aids entails 
the alteration of the transition area at 
Goodland, Kans., at and above 700 
feet above the ground (AGL) within 
which aircraft are provided additional 
air traffic control service. The intend
ed effect of this action is to insure ad
ditional adequate controlled airspace 
for aircraft executing this new instru
ment approach procedure.
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D iscussion op Comments

On pages 26755 and 26756 of the 
F ederal' R egister dated June 22, 1978, 
the Federal Aviation Administration 
published a notice of proposed rule- 
making which would amend § 71.181 of 
Part 71 of the Federal Aviation Regu
lations so as to alter the transition 
area at Goodland, Kans. Interested 
persons were invited to participate in 
this rulemaking proceeding by submit
ting written comments on the proposal 
to the FAA. No objections were re
ceived as a result of the notice of pro
posed rulemaking.

Accordingly, Subpart G, §71.181 of 
the Federal Aviation Regulations (14 
CFR 71.181) as republished on Janu
ary 3, 1978 (43 FR 440), is amended ef
fective 0901, G.m.t., November 2, 1978, 
by altering the following transition 
area:

G oodland, K a n s .
That airspace extending upward from 700 

feet above the surface within a 7-mile radius 
of Renner Field, Goodland Municipal Air
port (latitude 39°2210" N, longitude 
101°41'55" W); within 5 miles each side of 
the Goodland VORTAC 163° radial, extend
ing from the 7-mil'e radius area to 12 miles 
south of the VORTAC; within 3.5 miles 
each side of the Goodland localizer course 
extending from the 7-mile radius area to 8 
miles southeast of the airport.
(Sec. 307(a), Federal Aviation Act of 1958 as 
amended (49 U.S.C. 1348); sec. 6(c), Depart- 
•ment of Transportation Act (49 U.S.C. 
1655(c)); Sec. 11.61 of the Federal Aviation 
Regulations (14 CFR 11.61).)

N ote .—The FAA has determined that this 
document involves a proposed regulation 
which is not considered to be significant 
under the procedures and criteria prescribed 
by Executive Order 12044 and as imple
mented by interim Department of Transpor
tation guidelines (43 FR 9582; March 8, 
1978).

Issued in Kansas City, Mo., on 
August 29, 1978.

J ohn E. Shaw,
Acting Director, Central Region.

[FR Doc. 78-25436 Filed 9-8-78; 845 am]

[4910-13]

[Airspace Docket No. 78-WA-8]

PART 71 — DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE
PORTING POINTS

Designation of VOR Federal A irw ay
AGENCY: Federal Aviation Adminis
tration (FAA), DOT.
ACTION: Final rule.
SUMMARY: This amendment desig
nates alternate airway V-112 south be
tween Portland, Oreg., and The Dalles, 
Oreg. This action provides controlled

RULES AND REGULATIONS

airspace and chartered radials in an 
area where radar coverage at low alti
tudes is not adequate within estab
lished criteria.
EFFECTIVE DATE: November 2, 
1978.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Lewis W. Still, Airspace Regula
tions Branch (AAT-230), Airspace 
and Air Traffic Rules Division, Air 
Traffic Service, Federal Aviation Ad
ministration, 800 Independence 
Avenue SW., Washington, D.C. 
20591, telephone 202-426-8525.

SUPPLEMENTARY INFORMATION:
H istory

On July 27, 1978, the FAA proposed 
to amend Part 71 of the Federal Avi
ation Regulations (14 CFR Part 71) to 
designate V-112 south alternate 
airway fr,om Portland, Oreg., via Port
land 110*T (089°M) and The Dalles, 
Oreg., 255°T (234°M) radials to The 
Dalles (43 FR 32436). Interested per
sons were invited to participate in the 
rulemaking proceeding by submitting 
comments on the proposal to the FAA. 
The two comments received expressed 
no objection to the proposal. This 
amendment is the same as that pro
posed in the notice except the Port
land 090°M is corrected to 089°M 
radial and The Dalles 235°M is correct
ed to 234°M radial. Section 71.123 was 
republished in the Federal R egister 
on January 3,1978 (43 FR 307).

The R ule

This amendment to Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) designates V-112 south alter
nate airway between Portland, Oreg., 
and The Dalles, Oreg. Presently, air
craft proceeding between these two 
terminals utilize V-112 thereby creat
ing congested traffic situations and 
IFR delays. The designation of V-112 
south alternate airway permits air 
traffic control flexibility thereby im
proving traffic flow between Portland 
and The Dalles.

Adoption of the Amendment

Accordingly, pursuant to the author
ity delegated to me by the Administra
tor, § 71.123 of Part 71 of the Federal 
Aviation Regulations (14 CFR Part 71) 
as republished (43 FR 307) is amend
ed, effective 0901 G.m.t., November 2, 
1978, as follows:

Under V-112, “Portland, Oreg.; The 
Dalles, Oreg.; INT of The Dalles 101° and 
Pendleton, Oreg., 254° radials; Pendleton;” 
is deleted and “Portland, Oreg.; The Dalles, 
Oreg.; including a S alternate from Portland 
via the Portland 110° and the Dalles 255° ra
dials to The Dalles; INT of The Dalles 101* 
and Pendleton, Oreg.; 254° radials; Pendle
ton;” is substituted therefor.

(Secs. 307(a) and 313(a), Federal Aviation 
Act of 1958 (49 U.S.C. 1348(a) and 1354(a)); 
sec. 6(c), Department of Transportation Act 
(49 U.S.C. 1655(c)); and 14 CFR 11.69.)

N ote .—The FAA has determined that this 
document involves a proposed regulation 
which is not considered to be significant 
under the procedures and criteria prescribed 
by Executive Order 12044 and as imple
mented by interim Department of Transpor
tation guidelines (43 FR 9582; March 8, 
1978).

Issued in Washington, D.C., on 
August 31,1978.

W illiam E. Broadwater, 
Chief, Airspace and Air 

Traffic Rules Division.
[FR Doc. 78-25437 Filed 9-8-78; 8:45 am]

[4910-13]

[Airspace Docket No. 78-RM-17]

PART 71— DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE AND RE
PORTING POINTS

Alteration of Denver Terminal Control 
Area

AGENCY: Federal Aviation Adminis
tration (FAA), DOT.
ACTION: Final ride.
SUMMARY: This amendment alters 
the Denver terminal control area 
(TCA). The amendment was necessary 
because of the relocation of the 
Denver VOR on November 2, 1978. 
The present terminal control area uti
lizes the Denver VOR to describe 
boundaries of the terminal area and 
the amendment will utilize the new 
Denver VOR to describe boundaries.
EFFECTIVE DATE: 0901 G.m.t. No
vember 2,1978.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Joseph T. Taber, Operations, 
Procedures and Airspace Branch, Air 
Traffic Division, ARM-500, Federal 
Aviation Administration, Rocky 
Mountain Region, 10455 East 25th 

, Avenue, Aurora, Colo, 80010, tele
phone 303-837-3937.

SUPPLEMENTARY INFORMATION: 
H istory

On July 12, 1978, the FAA published 
for comment, a proposal to alter the 
Denver terminal control area (43 FR 
31943). The only comments received 
expressed no objections. Subsequent 
to the issuance of the NPRM, it was 
noted that additional airspace in the 
surface to 110 foot floor could be de
leted and additional airspace was nec
essary in the 100 foot to 110 foot floor 
to contain all instrument approaches
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to Stapleton International Airport. 
These were considered minor changes 
and would be corrected in the final 
rule.

R ule

This amendment to part 71 of the 
Federal Aviation Regulations (FAR’s) 
redefines the Denver terminal control 
area. The amendment will utilize the 
relocated Denver VOR to describe 
some of the boundaries of the termi
nal control area.

Drafting Information

The principal authors of this docu
ment are Mr. Joseph T. Taber, Oper
ations, Procedures and Airspace 
Branch, Air Traffic Division, and Mr. 
Daniel J. Peterson, Office of Regional 
Counsel.

Adoption of the Amendment

Accordingly, pursuant to the author
ity delegated to me by the Administra
tor, part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) is 
amended effective November 2,1978 as 
follows:

D enver , Colo .

Denver, Colo., terminal control area, prima
ry airport.

Denver Stapleton International Airport (lat.
39°45'55" N., long. 104°52'46" W.

Denver VORTAC lat. 39°48'02.12" N., long.
104°53'12.26" W.

Denver—Stapleton International distance
measuring equipment (DME) antenna, lat.
39°45'51" N., long. 104°53'54" W.

B oundaries

Area A: That airspace extending upward 
from the surface to and including 11,000 
feet MSL beginning at a point 10 miles 
north of the Stapleton International DME 
antenna and 1.5 miles west of the Denver 
VORTAC 004° radial; thence clockwise 
along the 10-mile radius arc of the Staple- 
ton International DME antenna to and 
south parallel 2.5 miles east of the Denver 
VORTAC 004° radial, to and clockwise along 
the 7-mile radius area of the Stapleton In
ternational DME antenna to and south par
allel 4 miles east of the Denver VORTAC 
004° radial to and "east parallel 1.5 miles 
north of the Denver VORTAC 093° radial to 
and clockwise along the 7-mile radius circle 
of the Stapleton International DME anten
na to and west along Colfax Avenue to and 
south parallel 3.5 miles east of the Denver 
VORTAC 184° radial to and clockwise along 
the 7-mile radius arc of the Stapleton Inter
national DME antenna to and north paral
lel 3.5 miles west of the Denver VORTAC 
184° radial to and west' parallel 5 miles 
south of the Denver VORTAC 273° radial to 
and clockwise along the 7-mile radius of the 
Stapleton International DME antenna to 
and east parallel 1.5 miles north of the 
Denver VORTAC 273° radial to and north 
parallel 1.5 miles west of the Denver 
VORTAC 004° radial to and clockwise along 
the 7-mile radius of the Stapleton Interna
tional DME antenna to and north parallel 
1.5 miles west of the Denver VORTAC 004° 
radial to point of beginning excluding pro
hibited area P26.

Area B: That airspace extending upward 
from 7,000 feet MSL to and including 11,000 
feet MSL bounded oh the north by the 18- 
mile point of the Stapleton International 
DME antenna and 3.5 miles west of the 
Denver VORTAC 004° radial, then clockwise 
along the 16-mile radius arc of the Staple- 
ton International DME antenna to and 
south parallel 4 miles east of the Denver 
VORTAC 004° radial to and clockwise along 

-the 10-mile radius arc of the Stapleton In
ternational DME antenna to and east paral
lel 1.5 miles north of the Denver VORTACN 
093° radial to and clockwise along the 16- 
mile radius arc of the Stapleton Interna
tional DME antenna to arid west along 
Colfax Avenue to the 7-mile radius circle of 
the Stapleton International DME antenna. 
Thence beginning again at line 8.5 miles 
south of and parallel to the extended cen
terline of runway 26L/8R Stapleton Inter
national Airport and 3.5 miles west of the 
Denver VORTAC 184° radial, thence west 
parallel 8.5 miles south of the extended cen
terline of runway 26L/8R Stapleton Inter
national Airport to and clockwise along the 
10-mile radius circle of the Stapleton Inter
national DME antenna to and north paral
lel 3.5 miles west of the Denver VORTAC 
004° radial to point of beginning excluding 
areas A and C.

Area C: That airspace extending upward 
from 7,500 feet MSL to and including 11,000 
feet MSL bounded on the north by Colfax 
Avenue, on the east by the 16-mile radius 
arc of the Stapleton International DME an
tenna, on the west by area A and a line par
allel 3.5 miles west of the Denver VORTAC 
184° radial to and east along a line 8.5 miles 
south and parallel of the extended center- 
line of runway 26L/8R Stapleton Interna
tional Airport to and southeast bound along 
the 162° radial of the Denver VORTAC to 
the 16-mile radius arc of the Stapleton In
ternational DME antenna.

Area D: That airspace extending upward 
from 8,000 feet MSL to and including 11,000 
feet MSL within a 16-mile radius of the Sta
pleton International DME antenna bounded 
on the west by 105°11'00" W. and that air
space east of Denver between the 16-mile 
and 20-mile radius circles centered on the 
Stapleton International DME antenna 
bounded on the north by Interstate 70 and 
on the west by the 162° radial of the Denver 
VORTAC excluding areas A, B, and C.

Area E: That airspace extending upward 
from 9,000 feet MSL to and including 11,000 
feet MSL between the 16-mile and 20-mile 
radius circles centered on the Stapleton In
ternational DME antenna bounded on the 
north, by a line 1.5 Thiles north of the 
Denver VORTAC 093° radial and on the 
south -by Interstate 70 and that airspace 
north of Denver bounded on the west by a 
line 3.5 miles west of the Denver VORTAC 
004° radial and on the east by a line 4 miles 
east of the Denver VORTAC 004° radial.

Area F: That airspace extending upward 
from 10,000 feet MSL to and including
11,000 feet MSL between the 16-mile and 20- 
mile radius circles centered on the Staple- 
ton International DME antenna excluding 
areas D and E and that area west of 
105°11'00" W.
(Sec. 307(a), Federal Aviation Act of 1958 
(49 U.S.C. 1348 (a)); sec. 6(c), Department of 
Transportation Act (49 U.S.C. 1655(c); and 
14 CFR 11.69X)

N ote .—The Federal Aviation Administra
tion has determined that this document.

does not contain a major proposal requiring 
preparation of an economic impact state
ment under Executive Order 11821, as 
amended by Executive Order 11949, and 
OMB Circular A-107.

Issued in Aurora, Colo., on August 
31,1978.

Isaac H. H oover, 
Deputy Director, 

Rocky Mountain Region.
[FR Doc. 78-25441 Filed 9-8-78; 8:45 am]

[4910-13]

[Airspace Docket No. 78-SW-351

PART 71—  DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND RE
PORTING POINTS

Alteration o f Federal A irw ay
AGENCY: Federal Aviation Adminis
tration (FAA), DOT.
ACTION: Final rule. 

s
SUMMARY: This amendment realines 
a segment of V-76 south alternate 
airway southeast of Llano, Tex., 1 
degree. This action causes this seg
ment to overlie the intersection of V- 
163 and V-306 airways. Combining two 
intersèctions which are approximately 
1 mile apart will improve ATC effi
ciency by providing one reporting 
point.
EFFECTIVE DATE: November 2, 
1978.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Everett L. McKisson, Airspace 
Regulations Branch (AAT-230), Air
space and Air Traffic Rules Division, 
Air Traffic Service, Federal Aviation 
Administration, 800 Independence 
Avenue SW., Washington, D.C. 
20591, telephone 202-426-3715.

SUPPLEMENTARY INFORMATION: 
The purpose of this amendment to 
part 71 of the Federal Aviation Regu
lations (14 CFR Part 71) is to redefine 
V-76S via the Llano 135° T (127° M) 
rather than the 134° T (126° M) radial. 
This action combines two intersec
tions. Position reporting at the com
bined intersections of V-76S, V-163, 
and V-306 indicates a precise location 
that avoids confusion and improves 
ATC efficiency. Because this change 
constitutes a minor matter on which 
the public would have no particular in
terest, I find notice and public proce
dure thereon are unnecessary.

Adoption of the Amendment

Accordingly, pursuant to the author
ity delegated to me by the Administra
tor, § 71.123 of part 71 of the Federal 
Aviation Regulations (14 CFR Part 71)
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as republished (43 FR 307) and amend
ed (43 FR 3544) is further amended, 
effective 0901 G.m.t., November 2, 
1978, as follows:

Under V-76 “INT Liana 134° ” is de
leted and “INT Llano 135° ’* is substi
tuted therefor. ,
(Secs. 307(a), 313(a), Federal Aviation Act of 
1958 (49 U.S.C. 1348(a) and 1354(a)); sec. 
6(c), Department of Transportation Act (49 
U.S.C. 1655(c)); and 14 CFR 11.69.)

N o te .—The FAA has determined that this 
document involves a proposed regulation 
which is not considered to be significant 
under the procedures and criteria prescribed 
by Executive Order 12044 and as imple
mented by interim guidelines of the Depart
ment of Transportation (43 FR 9582; March 
8, 1978).

Issued in Washington, D.C., on 
August 31, 1978.

W il l ia m  E. B r o a d w a te r ,
Chief, Airspace and Air 

Traffic Rules Division.
[FR Doc. 78-25439 Filed 9-8-78; 8:45 am]

[4910-13]

[Airspace Docket No. 77-PC-4]
PART 73— SPECIAL USE AIRSPACE

Alteration of Restricted Areas
AGENCY: Federal Aviation Adminis
tration (FAA), DOT.
ACTION: Final rule.
SUMMARY; This amendment subdi
vides restricted areas R-3109A and R- 
3109B, Schofield-Makua, Hawaii, into 
R-3109 A, B, and C, and R-3110 A, B, 
and C within the same lateral limits 
and raises their upper limits from
19,000 feet MSL. to 29,000 feet MSL. 
This action permits the U.S. Army to 
conduct artillery high-angle firing 
training on the island of Oahu cur
rently confined to the island of 
Hawaii.
EFFECTIVE DATE: November 2, 
1978.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Lewis W. Still, Airspace Regula
tions Branch (AAT-230), Airspace 
and Air Traffic Rules Division, Air 
Traffic Service, Federal Aviation Ad
ministration, 800 Independence 
Avenue SW., Washington, D.C. 
20591, telephone 202-426-8525.

SUPPLEMENTARY INFORMATION: 
On March 23, 1978, the FAA proposed 
to amend part 73 of the Federal Avi
ation Regulations (14 CFR Part 73) to 
raise the upper limits of restricted 
areas R-3109A and R-3109B, Scho
field-Makua, Hawaii, from 19,000 feet 
MSL to 29,000 feet MSL (43 FR 
12028). The Department of the Army 
requested the higher limits so that

155-mm artillery high-angle firing 
training could be accomplished on the 
island of Oahu. Presently, this type of 
training has to be conducted on the 
island of Hawaii. Interested persons 
were invited to participate in the rule- 
making proceeding by submitting com
ments on the proposal to the FAA.

One comment was received and no 
objection was stated to the proposal. 
After carefully reviewing the Army's 
request in the light of the consider
ations of section 306 of the Federal 
Aviation Act of 1958, the FAA con
cludes that it should exercise its au
thority under section 307(a) of the Act 
to provide additional designated air
space within the restricted area as pro
posed in the notice. This amendment 
is the same as that proposed in the 
notice. Section 73.31 was republished 
in the F edera l  R e g is t e r  on January 3, 
1978 (43 FR 680).

T h e  R u l e

This amendment to part 73 of the 
Federal Aviation Regulations (14 CFR 
Part 73) raises the upper limits of cur
rent R-3109 A and R-3109B to 29,000 
feet MSL so that 155-mm artillery 
high-angle firings can be accomplished 
on the island of Oahu. This alteration 
does not change the present combined 
lateral boundaries of the restricted 
areas. However, current R-3109 is re
designated herein as R-3109 A, R- 
3109B and R-3109C, three vertical 
layers extending from the surface to
29.000 feet MSL. In addition, R-3109B 
is redesignated-herein as R-3110A, R- 
3HOB, and R-3110C, three vertical 
layers extending from the surface to
29.000 feet MSL. Currently, high-angle 
firing is conducted on the island of 
Hawaii. This amendment permits the 
U.S. Army to conduct necessary train
ing on the island of Oahu.

A d o p t io n  o f  t h e  A m e n d m e n t

Accordingly, pursuant to the author
ity delegated to me by the Administra
tor, §73.31 of part 73 of the Federal 
Aviation Regulations (14 CFR Part 73) 
as republished (43 FR 680) is amend
ed, effective 0901 G.m.t., November 2, 
1978, by redescribing R-3109A and R- 
3.109B and adding R-3109C, R-3110A, 
R-3100B, and R-3110C to read as fol
lows:
R-3109A S ch o field -M akua , O ah u , H a w a ii

Boundaries. Beginning at latitude 21°30'29" 
N., longitude 158°04'09" W.; to latitude 
21°29'25" N., longitude 158°05'00" W.; to 
latitude 21°27'28" N., longitude 158°05'55" 
W.; to latitude 21*2911" N., longitude 
158°07'35" W.; to latitude 21°29'30" N., lon
gitude 158°08'40" W.; to latitude 21*3315" 
N., longitude 158°08'40" W.; to latitude 
21°32'14" N., longitude 158*0512" W.; to 
point of beginning.

Designated altitudes. Surface to but not in
cluding 9,000 feet MSL.

Time of designation. Intermittent.

Controlling agency. FAA, Honolulu Flight 
Service Station.

Using agency. U.S. Army, Hawaii, Schofield 
Barracks, Hawaii.

R-3109B S ch o field -M akua , O a h u , H aw aii

Boundaries. Beginning at latitude 21°30'29" 
N., longitude 158*04 09" W.; to latitude 
21°29'25" N., longitude 158*0500" W.; to 
latitude 21°27'28" N., longitude 158°05'55'' 
W.; to latitude 21*2911" N., longitude 
158°07'35" W.; to latitude 21°29'30" N., lon
gitude 158°08'40" W.; to latitude 21*3315" 
N., longitude 158*08 40" W.; to latitude 
21°32'14" N., longitude 158*0512" W.; to 
point of beginning.

Designated altitudes. From 9,000 feet MSL 
to but not including 19,000 feet MSL.

Time of designation. Intermittent.
Controlling agency. FAA, Honolulu Flight 

Service Station.
Using agency. U.S. Army, Hawaii, Schofield 

Barracks, Hawaii.
R-3109C S c h ofield -M akua, O a h u , H aw aii

Boundaries. Beginning at latitude 21°30'29" 
N., longitude 158*0409" W.; to latitude 
21°29'25" N., longitude 158°05'00" W.; to 
latitude 21°27'28" N., longitude 158°05'55" 
W.; to latitude 21°29'11" N., longitude 
158°07'35" W.; td  latitude 21°29'30" N., lon
gitude 158°08'40" W.; to latitude 21*3315". 
N., longitude 158°08'40" W.; to latitude 
21*3214" N., longitude 158*0512" W.; to 
point of beginning.

Designated altitudes. From 19,000 feet MSL 
to 29,000 feet MSL.

Time of designation. Intermittent.
Controlling agency. FAA, Honolulu Flight 

Service Station.
Using agency. U.S. Army, Hawaii, Schofield 

Barracks, Hawaii.
R-3110A S chofield -M akua , O ah u , H aw aii

Boundaries. Beginning at latitude 21°29'30" 
N., longitude 158°08'40" W.; to latitude 
21°31'00" N., longitude 158°14’00" W.; to 
latitude 21°32'30" N., longitude 158°14'30" 
W.; to latitude 21°33'15" N., longitude 
158*1515" W.; to latitude 21*34'30" N., lon
gitude 158*1515" W.; to latitude 21*34'30" 
N., longitude 158*1315" W.; to latitude 
21*3315" N., longitude 158“08'40" W.; to 
point of beginning.

Designated altitudes. Surface to but not in
cluding 9,000 feet MSL.

Time of designation. Intermittent.
Controlling agency. FAA, Honolulu Flight 

Service Station.
Using agency. U.S. Army, Hawaii, Schofield 

Barracks, Hawaii.
R-3110B S c h ofield -M akua , O a h u , H aw aii

Boundaries.. Beginning at latitude 21°29'30" 
N., longitude 158°08'40" W.; to latitude 
21*3100" N., longitude 158*14 00" W.; to 
latitude 21°32'30" N., longitude 158°14'30" 
W.; to latitude 21*3315" N., longitude 
158*1515" W.; to latitude 21°34'30" N., lon
gitude 158*1515" W.*, to latitude 21°34'30" 
N., longitude 158*1315" W.; to latitude 
21*3315" N., longitude 158°08'40" W.; to 
point of beginning.

Designated altitudes. From 9,000 feet MSL 
to but not including 19,000 feet MSL.

Time of designation. Intermittent.
Controlling agency: FAA, Honolulu Flight 

Service Station.
Using agency. U.S. Army, Hawaii, Schofield 

Barracks, Hawaii.
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R-3110C S chofield-Makua, O ahu, H awaii

Boundaries. Beginning at latitude 21°29'30" 
N., longitude 158°08 40" W.; to latitude 
2103rOO" N., longitude 158°1400" W.; to 
latitude 21°32'30" N., longitude 158°14'30" 
W.; to latitude 21°3315" N., longitude 
158°15 15" W.; to latitude 21°34 30" N., lon
gitude 158°15 15" W.; to latitude 21°34 30" 
N., longitude 158°13'15" W.; to latitude 
21°33'15" N., longitude 158°08 40" W.; to 
point of beginning.

Designated altitudes. Prom 19,000 feet MSL 
to 29,000 feet MSL.

Time of designation. Intermittent. 
Controlling agency. PAA, Honolulu Flight 

Service Station.
Using agency. U.S. Army, Hawaii, Schofield 

Barracks, Hawaii.
(Secs. 307(a) and 313(a), Federal Aviation 
Act of 1958 (49 U.S.C. 1348(a) and 1354(a)); 
sec. 6(c), Department of Transportation Act 
(49 U.S.C. 1655(c)); and 14 CFR 11.69.)

Note.—The FAA has determined that this 
document involves a proposed regulation 
which is not considered to be significant 
under the procedures and criteria prescribed 
by Executive Order 12044 and as imple
mented by interim Department of Transpor
tation guidelines ('43 FR 9582; March 8, 
1978).

Issued in Washington, D.C., on 
August 31,1978.

W il l ia m  E . B r o a d w a te r ,
Chief, Airspace and Air 

Traffic Rules Division. 
[FR Doc. 78-25438 Filed 9-8-78; 8:45 am]

[4910-13]

[Airspace Docket No. 78-WE-16]
PART 73— SPECIAL USE AIRSPACE

Alteration of Restricted Area
AGENCY: Federal Aviation Adminis
tration (FAA), DOT.
ACTION: Final rule.
SUMMARY: This amendment alters 
the description of restricted area R- 
2507, Chocolate Mountains, Calif., by 
subdividing the area into R-2507A and 
R-2507B. There are no changes to the 
current lateral and vertical limits of 
this restricted area. The redesignation 
of R-2507 gives the U.S. Navy more 
flexibility in the management of this 
area by releasing airspace for public 
use when it is not being used by the 
using agency.
EFFECTIVE DATE: November - 2, 
1978.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Lewis W. Still, Airspace Regula
tions Branch (AAT-230), Airspace 
and Air Traffic Rules Division, Air 
Traffic Service, Federal Aviation Ad
ministration, 800 Independence 
Avenue SW., Washington, D.C. 
20591, telephone 202-426-8525.

SUPPLEMENTARY INFORMATION: 
The purpose of this amendment to 
subpart B of part 73 of the Federal 
Aviation Regulations (14 CFR Part 73) 
is to facilitate the joint use of restrict
ed area R-2507 by subdividing it as R- 
2507A and R-2507B. The FAA and the 
U.S. Navy have agreed to release the 
subareas for public use when the U.S. 
Navy has not scheduled train ing for 
that area. There are no changes to the 
lateral boundaries or vertical limits of 
R-2507. Subpart B of part 73 of the 
Federal Aviation Regulations was re
published in the F e d e r a l 'R e g is t e r  on 
January 3, 1978 (43 FR 667). Since this 
amendment is a minor matter on 
which the public would have no partic
ular desire to comment, notice and 
public procedure thereon are unneces
sary.

A d o p t io n  o f  t h e  A m e n d m e n t

Accordingly, pursuant to the author
ity delegated to me by the Administra
tor, §73.25 of part 73 of the Federal 
Aviation Regulations (14 CFR Part 73) 
as republished (43 FR 667) is amend
ed, effective 0901 G.m.t., November 2, 
1978, by deleting the designation of 
“R-2507 Chocolate Mountains, Cali
fornia” and substituting for it the des
ignations of R-2507A and R-2507B to 
read as follows:

R-2507A C hocolate M o u n ta in s , Ca lif .
Boundaries. Beginning at latitude 33°32’40" 

N., longitude 115°33'50" W.; to latitude 
33°31'30" N., longitude 115°32'00" W.; to 
latitude 33°31'15" N., longitude 115°26'45" 
W.; to latitude 33°29'00" N., longitude 
115°20'00" W.; to latitude 33°25'50" N., lon
gitude 115°14'30" W.; to latitude 33°24'15" 
N., longitude 115°17’00" W.; to latitude 
33°23'00" N., longitude 115°14’30" W.; to 
latitude 33°14 00" N., longitude 115°22'30" 
W.; to latitude 33°21'30" N., longitude 
115°32'55" W.; to latitude 33°23'40" N., lon
gitude 115°33'20" W.; to latitude 33°28'30" 
N., longitude 115°42'10" W.; thence to 
point of beginning.

Designated altitudes. Surface to FL 400.
Time o f  designation. Continuous.
Controlling agency. Federal Aviation Ad

ministration, Los Angeles ARTC Center. 
Using agency. Commanding Officer, U.S. 

Marine Corps Air Station, Yuma, Ariz.
R-2507B C hocolate M o u n ta in s , C a lif .

Boundaries. Beginning at latitude 33°23'00" 
N., longitude 115°14'30" W.; to latitude 
33°21'40" N., longitude 115°12'00" W.; to 
latitude 33°22'50" N., longitude 115°09'58" 
W.; to latitude 33°08'45" N., longitude 
115°56'40" W.; to latitude 33°01'00" N., lon
gitude 115°06'00" W.; to latitude 33°14'00" 
N., longitude 115°22'30" W.; thence tb 
point of beginning. *

Designated altitudes. Surface to FL 400.
Time of designation. Continuous.
Controlling agency. Federal Aviation Ad

ministration, Los Angeles ARTC Center. 
Using agency. Commanding Officer, U.S. 

Marine Corps Air Station, Yuma, Ariz.
(Secs. 307(a) and 313(a), Federal Aviation 
Act of 1958 (49 U!S.C. 1348(a) and 1354(a));
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sec. 6(c), Department of Transportation Act 
(49 U.S.C. 1655(c)); and 14 CFR 11.69.)

N ote .—The FAA has determined that this 
document involves a proposed regulation 
which is not considered to be significant 
under the procedures and criteria prescribed 
by Executive Order 12044 and as imple
mented by interim Department of Transpor
tation guidelines (43 FR 9582; March 8, 
1978).

Issued in Washington, D.C., on 
August 31, 1978.'

W il l ia m  E . B r o a d w a te r ,
Chief, Airspace and Air 

Traffic Rules Division.
1FR Doc. 78-25440 Filed 9-8-78; 8:45 am]

[6740 -02 ]
Title 18— Conservation o f Power and 

W ater Resources

CHAPTER I— FEDERAL ENERGY 
REGULATORY COMMISSION

[Docket No. RM-78-9]
SHORT-FORM HYDROELECTRIC 

LICENSE

Final Rule
AGENCY: Federal Energy Regulatory 
Commission.
ACTION: Final rule.
SUMMARY: The Commission amends 
its rules and regulations in order to es
tablish a short-form hydroelectric li
cense. In addition, a new application 
form is established with accompanying 
instructions for completing the appli
cation for a short-form license. The 
purpose of the rulemaking is to pro
vide a simplified procedure and format 
for processing applications for small- 
scale water power projects that meet 
specific size criteria. Availability of 
such procedures would save time for 
the applicant and the Commission 
staff. It would eliminate obstacles to 
the development of small capacity 
water power projects in furtherance of 
national policies for conservation of 
fossil fuels.
DATES: The amendments are effec
tive September 5 ,197ft.
FOR FURTHER INFORMATION 
CONTACT:

Ronald Corso, Office of Electric 
Power Regulation, 202-275-4863, 
Raymond Hagenlock, Office of the 
General Counsel, 202-275-4271.
The Federal Energy Regulatory 

Commission (Commission) gives notice 
that it is amending the General Rules 
and Regulations under the Federal 
Power Act, Subchapters A, B, and D, 
Chapter I, Title 18, Code of Federal 
Regulations. These amendments es
tablish a short-form water power li-
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cense (minor) and a new application 
form with accompanying instructions 
for completing the application for a 
short-form license (minor).

As stated in the notice of proposed 
rulemaking, 43 PR 18196 (April 28, 
1978), the purpose of these amend
ments is to provide a simplified proce
dure and format for processing appli
cations for small-scale water power 
projects. This procedure should save 
time for the applicant and the Com
mission staff, as well as to eliminate 
unnecessary obstacles to the develop
ment of small capacity water power 
projects, in furtherance of national 
policies for conservation of fossil 
fuels.1

The number of inquiries received by 
Commission staff in recent months 
concerning the installation of addi
tional generating capacity at existing 
water power projects, the redevelop
ment of existing projects to provide 
additional power, and the installation 
of power generating facilities at exist
ing non-power dams has increased 
sharply. This interest has been accom
panied by a substantial increase in the 
number of applications filed with the 
Commission.

The proposed rulemaking would 
have imposed three eligibility criteria 
for a project to obtain a short-form li
cense (minor). These were: (1) The 
project dam or diversion structure 
could be no more than 25 feet in 
height above stream bed; (2) the proj
ect could not impound a reservoir 
having a surface area of 10 acres or 
more; and (3) the project generating 
capacity could not exceed 2,000 horse
power (1,500 kilowatts). After examin
ing the comments, reevaluating the 
criteria, and considering the legal and 
policy questions involved, the Commis
sion has decided to eliminate the first 
and second limiting criteria to widen 
the applicability of the short-form li
cense (minor) procedure to all projects 
having a generating capacity of 2,000 
HP (1,500 kW) or less (that is, all 
“minor” projects).

In response to the notice, 18 entities 
and 1 individual submitted comments 
for Commission consideration.2 The

»For example, the National Energy Act 
proposals now under consideration by a 
Joint Conference Committee of the United 
States Senate and House of Representatives 
include a program for loans, encourage
ment, and expeditious licensing for certain 
hydroelectric projects with no more than
20,000 HP (15 megawatts) installed capacity.

2 Letters of comments were received from: 
Southern California Edison Co.; the Salt 
River Project; the New England Energy 
Task Force; the New England Regional 
Energy Advisory Board; the New England 
States Commissions; the National Rural 
Electric Cooperative Association; the Straflo 
Group; American Public Power Association; 
Central Vermont Public Service Corp.; Le- 
Boeuf, Lamb, Leiby & MacRae; Power au
thority of the State of New York; Robert J.
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comments were generally favorable to 
the proposal, but most also expressed 
the view that the criteria used were 
far too restrictive, and should be ex
panded so that more applications 
could be processed under the stream
lined procedure.

One common suggestion was that 
the generation limit be raised from 
1,500 kW (1.5 MW) to 15 MW. The 
latter figure is the upper limit selected 
for the small hydroelectric project in
centive program included in the Na
tional Energy Act now pending in Con
gress. These short-form license 
(minor) procedures are specifically in
tended to apply only to minor pro
jects, those with installed capacity of
2,000 HP or less (i.e., 1.5 MW), for 
which the Commission may waive cer
tain provisions of the Federal Power 
Act, as authorized in Section 10(i), 16 
U.S.C. 803(i). But the Commission in
tends to simplify its hydroelectric li
censing procedures for major projects 
as well. Its staff is currently reviewing 
these procedures and developing rec
ommendations for the Commission’s 
consideration. Thus, future rulemak
ings will propose additional simplified 
licensing procedures for major pro
jects between 2,000 HP and 20,000 HP 
(15 MW), as well as for major projects 
larger than 20,000 HP, in generating 
capacity.

Another suggestion common to 
many of the comments was that the 
height limitation be increased from 25 
feet to 66 feet (20 meters). The higher 
figure is used by the Department of 
Energy in its Program Research and 
Development Announcement (PRDA), 
ET—78-D-07-1706. The 25-foot limita
tion was originally selected because it 
corresponded to the dam height set by 
Congress in the National Dam Inspec
tion Act, 33 U.S.C. 467a-467e, as the 
upper limit for dams to be considered 
in a “low hazard” category. Comments 
generally pointed out that any size 
limitation based" on safety reasons was 
irrelevant because at the time of li
censing the Commission must find all 
dams safe and adequate, or capable of 
being made safe by taking appropriate 
action as spelled out in the licensing 
order and instrument. The Commis
sion agrees and also notes that, for an 
existing but unlicensed project which 
is subject to our jurisdiction, the 
public health, safety, and welfare are 
better served by procedures which 
allow the swift issuance of a license 
for that project, but requiring the 
owner to take actions to make the 
project safe under penalty of law, 
than by a more cumbersome and

Taylor; the U.S. Department of the Interior, 
Heritage Conservation and Recreation Serv
ice; Central Maine Power Co.; Duke Power 
Co.; Maine Hydroelectric Development 
Corp.; the Mead Corp.; Allegheny Power 
Service Corp.; and Linton, Mields, Reisler & 
Cotton, Ltd.

lengthy licensing process required by a 
dam height limit. Thus, the Commis
sion is eliminating the dam height cri
terion.

The final suggestion common to 
many of the comments was that the 
10-acre reservoir size limitation was 
too restrictive. This limitation was 
based upon section 2 of the Fish and 
Wildlife Coordination Act (FWCA).3 
Upon further review, the Commission 
concludes that the consultation re
quirements of the FWCA will be satis
fied by its solicitation of the relevant 
Federal and State agencies’ comments 
by means of forwarding to those agen
cies a copy of the public notice of the 
application for license. The public no
tices, which are issued pursuant to the 
Federal Power Act,4 will explicitly so
licit comments. The Commission also 
notes that these Federal and State 
agencies are given a prior opportunity 
for comment and input on the pro
posed project very early in the proc
ess, because the short-form procedures 
require the applicant to consult with 
these agencies and include evidence of 
such consultation as part of the appli
cation submitted to the Commission. 
Furthermore, the agencies may obtain 
copies of the application from the 
Commission or the applicant upon re
quest. Therefore, the Commission has 
decided to eliminate the criterion re
lating to reservoir size for projects 
that would otherwise be eligible for a 
short-form license (minor).

Finally, some comments suggested 
certain other changes in the new pro
cedures—such as making them appli
cable to applications for relicensing 
and requiring only that a water qual
ity certificate be applied for at the 
time of license application to this 
Commission, rather than be included 
with the short-form application. 
Those ahd other minor suggested 
changes have been made. In addition, 
the Commission is extending the new 
procedure to qualifying existing li
cense applications already on file, as 
well as to future filings.

As a result of the changes discussed 
above, all existing “minor” license ap
plications will be processed under the 
new short-form license (minor) proce
dures. Thus, the amendments to Com
mission regulations made below gener
ally delete the existing sections deal
ing with “minor” licenses and substi
tute new sections for short-form li
censes (minor); While some section 
numbers may thus be different from 
those in the notice of proposed rule- 
making, the sections themselves are 
essentially the same.

The short-form license (minor) pro
cedures in the notice of proposed rule- 
making also contained proposed new 
forms L-22 and Lr-23, which were li-

*16 U.S.C. 662.
416 U.S.C. 797 (e) and (f).
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cense order formats containing, inter 
alia, standard license articles. The ex
pansion of the short-form license 
(minor) procedures to cover all minor 
projects obviates the need for any new 
forms. For standard license articles for 
short-form licenses (minor), the Com
mission will select the. appropriate 
form from the current forms L-9, L- 
12, and L-14 through L-19 (revised Oc
tober 1975) applicable to minor pro
jects. (See 18 CFR 2.9 and Order No. 
540, 40 FR 51998 (November 7, 1975).) 
For information, a typical format for a 
short-form license (minor) is attached 
as appendix A to this notice.

The Commission is making these 
amendments effective immediately. 
Because the amendments reduce the 
filing requirements in a certain type of 
application, they involve a substantive 
rule which relieves a restriction and 
are not required to be published 30 
days prior to their effective date.
(Federal Power Act, as amended, 16 U.S.C. 
792 et seq., Department of Energy Organiza
tion Act, Pub. L. 95-91, Executive Order 
12009, 42 FR 46267)

For the reasons stated above, parts 
3, 4, 16, and 131 of Chapter I, Title 18, 
Code of Federal Regulations, are 
amended as set forth below, effective 
immediately.

By the Commission.
K e n n e t h  F .  P lu m b ,

Secretary.

SUBCHAPTER A — GENERAL RULES

PART 3— ORGANIZATION; OPER
ATION; INFORMATION AND RE
QUESTS

1. Section 3.114 is amended by revis
ing paragraph (b) to read:
§ 3.114 Licenses.

*  *  *  *  •

(b) Applications under the Federal 
Power Act for license authorizing con
struction of projects: for license for 
constructed projects; and for renewal 
of licenses for projects are processed 
in the manner stated in § 3.113.

* * * * *

SUBCHAPTER B— REGULATIONS UNDER THE 
FEDERAL POWER ACT

PART A— LICENSES, PERMITS, AND  
DETERMINATION OF PROJECT COSTS

2. Part 4 is amended by revising 
§ 4.60 to read:
§ 4.60 Contents.

Each application for a short-form li
cense (minor) for a water power proj
ect having installed capacity of 2,000 
horsepower (1,500 kW) or less, wheth

er constructed or to be constructed, 
shall conform to § 131.6 of this chapter 
and shall be filed in accordance with 
§ 4.31 of this chapter.

PART 16— PROCEDURES RELATING 
TO TAKEOVER AND RELICENSING 
OF LICENSED PROJECTS

3. Part 16 is amended by revising 
§ 16.12 to read:
§ 16.12 Renewal of minor or minor part li

cense or short-form license (minor) not 
subject to sections 14 and 15.

A licensee whose minor or minor 
part license or short-form license 
(minor) is not subject to sections 14 
and 15 of the Act and who wishes to 
continue operation of the project after 
the end of” the license term shall file 
an application for a “new license" 1 
year prior to the expiration of the 
original license in accordance with ap
plicable provisions of part 4 of -this 
chapter. Each application for new li
cense under this section shall conform 
to § 131.6 of this chapter, and shall set 
forth all information and exhibits pre
scribed in § 4.60 of this chapter.

SUBCHAPTER D— APPROVED FORMS, FEDERAL 
POWER ACT

PART 131— FORMS
4. Part 131 is amended by revising 

§ 131.6 to read:
§ 131.6 Application for Short-Form Li

cense (Minor).
(See Section 4.60 of this chapter.)

App lic a tio n  fo r  S h o r t-F orm  L ic en se  
(M in o r )

1. Applicant’s full name and address:-----

(ZIP code)
2. Location of project:

State: — --------------------- — -......................
County: -------------------------------------------
Nearest town: ------------------------- ------- /
Water body:-------------------------- ——....... .

3. Project description and proposed mode 
of operation (reference to exhibits K and L, 
as appropriate):

(continue on separate sheet, if necessary).
4. Lands of the United States affected 

(shown on exhibit K):
Name and acres

a. National forest -------------------——___
b. Indian reservation ——--------------- -----
c. Public lands under jurisdiction of ------
d. O ther-----------------------------------------
e. Total U.S. lands-----------------------
f. Check appropriate box:

□ Surveyed
□ Unsurveyed land in public-land State:

(1) If surveyed land in public-land State 
provide the following:
Sections and subdivisions:-----------------------

Range:--------------------------------- ------------
Township:............... .................................. ....
Principal base and meridian: ------------------

(2) If unsurveyed or not in public-land 
State, see item 7 of instructions.

5. Purposes of project (use of power 
output, etc.).

6. Construction of the project is planned
to start -------------  it will be completed
within ——  months from the date of issu
ance of license.

7. List here and attach copies of State 
water permits or other permits obtained au
thorizing the use or diversion of water, or 
authorizing (check appropriate box):
□ The construction, operation, and mainte

nance.
□ The operation and maintenance of the

proposed project.
8. Attach an environmental report pre

pared in accordance with the requirements 
set forth in the instructions for completing 
application for short-form license (minor), 
below.

9. Attach exhibits K and L drawings.
10. State of ------------- , county of

------------- , ss:

being duly sworn, depose<s) and say(s) that 
the contents of this application are true to

.the best o f---- knowledge or belief and that
(check appropriate box):
O-------------  is (are) a citizen(s) of the

United States,
□ All members of the association are citi

zens of the United States,
□  ----- ------  js (are) the duly appointed

agent(s) of the State (municipality) (cor
poration)

and has (have) signed this application this 
---- day of —------------ , 1»---- .

(Applicant(s))---------------------- „
By---------------------

Subscribed and sworn to before me, a
notary public of the State of ------------- ,
this -—  day o f------------- .

[seal] — --------------- ----------.
(Notary Public.)

I n st r u c t io n s  fo r  C o m pletin g  Applic a tio n  
fo r  S h o rt-F orm  L ic en se  (M in o r )

GENERAL
1. This application may be used if the pro

posed or existing project will have or has a 
total generating capacity of not more than 
1,500 kW (2,000 horsepower). Advice regard
ing the proper procedure for filing should 
be requested from the Federal Energy Reg
ulatory Commission in Washington, D.C.; or 
from one of the Commission’s regional of
fices in Atlanta, Chicago, Fort Worth, New 
York, or San Francisco.

2. This application is to be completed and 
filed in an original and nine copies with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street NE., Washington, 
D.C. 20426. Each of the original and the 
nine copies of the application is to be ac
companied by:

a. One copy each of exhibits K and L de
scribed below.

b. One copy each of a State water quality 
certificate pursuant to section 401 of the 
Federal Water Pollution Control Act (or evi
dence that this certificate is not needed), 
and any water rights certificate or similar
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evidence required by Stale law relating to 
use or diversion of water. In lieu of submit
ting a copy of a section 401 certificate (or 
other certificate), evidence that applications 
for these certificates have been filed with 
appropriate agencies, or that such certifi
cates are not necessary, will be adequate to 
begin FERC processing of the application.

c. One copy each of any other state appro
vals necessary. (Applicant should contact 
the State natural resources department or 
equivalent to ascertain whether any such 
approvals are necessary.)

d. One copy of applicant’s environmental 
report, described below.

3. Applicant is required to consult with 
appropriate Federal, State, and local re
sources agencies during the preparation of 
the application and provide interested agen
cies with the opportunity to comment on 
the proposal prior to its filing with the 
Commission. The comments of such agen
cies must be attached to the application 
when filed. A list of agencies to be consulted 
can be obtained from the Commission’s 
main office or the appropriate regional 
office.

4. No work may be started on the project 
until receipt of a signed license from the 
Commission. The application itself does not 
authorize entry upon Federal land for any 
purpose. If the project is located in part or 
in whole upon Federal land, the applicant 
should contact the appropriate land man
agement agency regarding the need to 
obtain a right-of-way permit. As noted 
above, other State or Federal permits may 
be required.

5. An applicant must be: A citizen or asso
ciation of citizens of the United States; a 
corporation organized under the laws of the 
United States or a State; a State; or a mu
nicipality.

(a) If the applicant is a natural person, in- 
clude'an affidavit of U.S. citizenship.

(b) If the applicant is an association, in
clude one verified copy of its articles of as
sociation. If there are no articles of associ
ation, that fact shall be stated over the sig
nature of each member of the association. 
Also include a complete list of members and 
a statement of the citizenship of each in an 
affidavit by one of them.

(c) If the applicant is a corporation, in
clude one copy of the charter or certificate 
and articles of incorporation, with all the 
amendments, duly certified by the secretary 
of state of the State where organized, and 
one' copy of the bylaws. If the project is lo
cated in a State other than that in which 
the corporation is organized, include a cer
tificate from the secretary of state of the 
State in which the project is located show
ing compliance with the laws relating to for
eign corporations.

(d) If the applicant is a State, include a 
copy of the laws under the authority of 
which the application is made.

(e) If the applicant is a municipality as de
fined in the Federal Power Act, include one 
copy of its charter or other organization 
papers, duly certified by the secretary of 
state of the State in which it is located, or 
other proper authority. Also include a copy 
of the State laws authorizing the operations 
contemplated by the application.

Include a copy of all minutes, resolutions 
of stockholders or directors, or other repre
sentatives of the applicant, properly attest
ed, authorizing the filing of the application. 
This information can be provided by a letter 
attached to the application.

RULES AND REGULATIONS

6. If the stream or water body is un
named, give the name of the nearest named 
stream or water body to which it is tribu
tary.

7. The project description (application 
item 4) shall include, as appropriate: The 
number of generating units, including auxil
iary units, the capacity of each unit, and 
provisions, if any, for future units; type of 
hydraulic turbine(s); a description of how 
the plant is to be operated, manual or auto
matic, and whether the plant is to be used 
for peaking; estimated average annual gen
eration in kilowatt-hours or mechanical 
energy equivalent; estimated average head 
on the plant; reservoir surface area in acres 
and, if known, the net and gross storage ca
pacity; estimated hydraulic capacity of the 
plant (flow through the plant) in cubic feet 
per second; estimated average flow of the 
stream or water body at the plant or point 
of diversion; sizes, capacities, and construc
tion materials, as appropriate, of pipelines, 
ditches, flumes, canals, intake facilities, 
powerhouses, dams, transmission lines, etc.; 
and estimated cost of the project.

8. In the case of unsurveyed public land, 
or land not in a public-lands State, give the 
best legal description available. Include the 
distance and general direction from the 
nearest city or town, fixed monument, phys
ical features, etc.

9. Exhibits K and L shall be submitted on 
separate drawings. Drawings for exhibits K 
and L shall have identifying title blocks and 
bear the following certification: “This draw
ing is a part of the application for license
made by the undersigned th i s ----  day of
------------- , 19---- .

(Name of applicant.)
10. The Commission reserves the right to 

require additional information, or another 
filing procedure, if data provided indicate 
such action to be appropriate.

EXHIBIT K—PROJECT LANDS AND BOUNDARIES
1. The exhibit K is a planimetric map 

showing the portion of the stream devel
oped, the location of all project works, and 
other important features, such as: the dam 
or diversion structure, reservoir pipeline, 
powerplant, access roads, transmission lines, 
project boundary, private land ownerships 
(clearly differentiate between fee ownership 
and land over which applicant only owns an 
easement), and Federal land boundaries and 
identifications.

2. The map shall be an ink drawing or 
drawing of similar quality on a sheet not 
smaller than 8 inches by 10% inches, drawn 
to a scale no smaller than 1 inch equals
1,000 feet. Ten legible prints shall be sub
mitted with the application. Upon request 
after review of the application, the tracing 
must be submitted.

3. The project boundary shall be drawn on 
the map so that the relationship of each 
project facility and reservoir to other prop
erty lines can be determined. The boundary 
shall enclose all project works, such as the 
Ham, reservoir, pipelines, roads, powerhouse, 
and transmission lines. The boundary shall 
be set at the minimum feasible distance 
from project works necessary to allow oper
ation and maintenance of the project and 
control of the shoreline and reservoir. The 
distance in feet from each principle facility 
to the boundary shall be shown. The project 
boundary should be a surveyed line with 
stated courses and distances. A tape-com

pass survey is acceptable. True north shall 
be indicated on the map. The area of Feder
al land in acres within the project boundary 
shall be shown. The appropriate Federal 
agency should be contacted for assistance in 
determining the Federal land acreage. For 
clarity, use inset sketches to a larger scale 
than that used for the overall map to show 
relationships of project works, natural fea
tures, and property lines.

4. Show one or more ties by distance and 
bearing from a definite, identifiable point or 
points on project works or the project 
boundary to established comers of the 
public land survey or other survey monu
ments, if available.

5. If the project affects unsurveyed Feder
al lands, the protraction of township and 
section lines shall be shown. Such protrac
tions, whenever available, shall be thosfe rec
ognized by the agency of the United States 
having jurisdiction over the lands. On un
surveyed lands, show ties by distance and 
bearing to fixed recognizable objects.

6. If the project uses both Federal and pri
vate lands, the detailed survey descriptions 
discussed above for the project boundary 
apply only to Federal lands. General loca
tion data and an approximate project 
boundary will normally suffice for project 
works on private lands.

EXHIBIT L—PROJECT STRUCTURES AND 
EQUIPMENT

1. The exhibit shall be a simple ink draw
ing or drawing of similar quality on a sheet 
no smaller than 8 inches by 10% inches, 
drawn to a scale no smaller than 1 inch 
equals 50 feet for plans and profiles, and 1 
inch equals 10 feet for sections. Ten legible 
prints shall be submitted with the applica
tion. Upon request after initial review of the 
application, tracings must be submitted.

2. The drawing shall show a plan, eleva
tion, and section of the diversion structure 
and powerplant. Generating and auxiliary 
equipment proposed should be clearly and 
simply depicted and described.' Include a 
north arrow on the plan view.

ENVIRONMENTAL REPORT
The environmental report should be con

sistent with the scope of the project and the 
environmental .-impacts of the proposed 
action; e.g., authorization to operate and 
maintain an existing project, or a project 
using an existing dam or other facility, 
would require less detailed information than 
authorization to construct a new project. 
The environmental report shall set forth in 
a clear and concise manner:

(1 ) A brief description of the project and 
the mode of operation, i.e., run-of-river, 
peaking or other specific mode.

(2) A description of the environmental set
ting in and near the project area, to include 
vegetative cover, fish and wildlife resources, 
water quality and quantity, land and water 
uses, recreational use, socio-economic as
pects, historical and archeological resources, 
and visual resources. Special attention shall 
be provided endangered and threatened 
plant and animal species, critical habitats, 
and sites eligible for or included on the Na
tional Register of Historic Places. Assistance 
in the preparation of this information may 
be obtained from state natural resources de
partments and from local offices of Federal 
natural resources agencies.

(3) A description of the expected environ
mental impacts resulting from the contin
ued operation of an existing project, or
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from the construction and operation of a 
new project or a project using an existing 
flam or other existing facility. Include a dis
cussion of specific measures proposed by the 
Applicant and others to protect and en
hance environmental resources and to miti
gate adverse impacts of the project on the 
environmental resources and values, the 
cost of those measures, and the party un
dertaking to implement those measures if 
other than the Applicant.

(4) A description of alternative means of 
obtaining an amount of power equivalent to 
that provided by the project in the event 
that construction or continued operation of 
the project is not authorized.

(5) A description of the steps taken by the 
Applicant in consulting with Federal, State, 
and local agencies during preparation of the 
environmental report. Indicate which agen
cies have received the final report and pro
vide copies of letters containing the com
ments of those agencies.

A pp e n d ix  A

UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COM M ISSION  

SHORT-FORM LICEN SE (M INOR)
Before Commissioners:
[Applicant]

Project No.------
O rder I ssu in g  S h o rt-F orm  L ic en se

An application was filed o n ------------ and
supplemented on --------------------  by
—---------------  for a short-form license
(minor) for a water power project.

[discussion, if any]
Issuance of a license for the project is in 

the public interest and in conformance with 
all applicable provisions of the Federal
Power Act.

The Commission orders: (A) This license is
issued to ----------------------  (Licensee) of
----------------- , for a period effective the
first day of the month in which this order is 
issued, and terminating----------- for [“con
struction, operation, and maintenance’’ or 
“operation and maintenance”, as suitable]
of Project No. --------------- - located on
---------------------- , [a tributary of the
----------------- ,] subject to the terms and
conditions of the Federal Power Act, insofar 
as not expressly waived here, which Act is 
incorporated by reference {is part of this li
cense, and subject to such rules and regula
tions as the Commission issues or prescribes 
under the provisions of the Act.

(B) This project consists of: (i) All lands 
constituting the project area and enclosed 
by the project boundary, to the extent of 
the licensee’s interests in those lands. The 
project area and the project boundary are 
shown and described by certain exhibit K
drawing(s), FERC No(s). ------ , which also
form part of the application for license.

(ii) Project works consisting of: [works
listed! The location, nature, and character 
of these project works are more specifically 
shown and described by the exhibit cited 
above and by exhibit L drawing(s), FERC 
No(s).------ , which also form part of the ap
plication for license.

(iii) All of the structures, fixtures, equip
ment, or facilities used or useful in the 
maintenance and operation of the project 
and located in the project area, and any 
other property used or useful in connection 
with the project or any part of it; together

with all riparian or other rights, the use or 
possession of which is necessary or appro
priate in the maintenance or operation of 
the project.

The exhibits designated and described 
above in this paragraph (B) are approved 
and made a part of the license.

(C) Pursuant to section l<Xi) of the Feder
al Power Act, it is in the public interest to 
waive the following sections of part I of the 
Act, and they are excluded from the license: 
4(b), Except the second sentence relating to 
free access by the Commission or its agents 
to the project works and project records; 
4(e), insofar as it relates, to approval of 
plans by the Chief of Engineers and the 
Secretary of the Army; 10(c), insofar as it 
relates to depreciation reserves; 10(d); 10(f); 
11; 12; 14, except insofar as the power of 
condemnation is reserved; 15; 16; 18, except 
as it relates to fishways; 19, 20; 21; 22; and 
23(a), insofar as it relates to the determina
tion of fair value.

(D) This license is also subject to the 
terms and conditions designated Articles 1
through —------  in Form L ----- , entitled
------------------ , attached to and made a part
of this license. This license is also subject to 
these additional special terms and condi
tions:

[any special articles]
(E) This order shall become final 30 days 

from the date of its issuance unless an ap
plication for rehearing shall be filed as pro
vided in Section 313(a) of the Federal Power 
Act, and failure to file such an application 
shall constitute acceptance of this license. 
The acknowledgement of acceptance at
tached to this license shall be signed for the 
Licensee and returned to the Commission 
within 60-days from the date of issuance of 
this order.

By the Commission.

Secretary.
Ap p e n d ix  A

In testimony of (its) acknowledgement of 
acceptance of all of the terms and condi
tions of the foregoing order, (Name)
— -------------- , th is -------day of —=-------- ,
19—, has caused his (its corporate) name to
be signed hereto.(by-----------------------its
President, and its corporate seal to be af
fixed hereto and attested b y ------------------ ,
i t s ------------------ Secretary, pursuant to a
resolution of its Board of Directors duly
adopted on t h e ----------- day o f ------------ ,
19—, a certified copy of the record of which 
is attached hereto).

(By-------- ------------------- )
Attest:

Secretary.
Note.—Execute in quadruplicate. Statè- 

ments within brackets apply only to corpo
rations, municipalities and associations of 
citizens.

[FR Doc. 78-25423 Filed 9-8-78; 8:45 am]

[4 8 3 0 -01 ]
Title 26— in ternal Revenue

CHAPTER I— INTERNAL REVENUE 
SERVICE, DEPARTMENT OF THE 
TREASURY

SUBCHAPTER A — INCOME TAX

PART 1— INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER DECEM
BER 31, 1953

SUBCHAPTER F— PROCEDURE A N D  
ADMINISTRATION

[T.D. 7563]
PART 301— PROCEDURE AND  

ADMINISTRATION

Returns o f Trusts and Inform ation Re
turns o f Certain Exempt O rganiza
tions Upon Liquidation

AGENCY: Internal Revenue Service, 
Treasury.
ACTION: Final regulations.
SUMMARY: This document provides 
final regulations relating to informa
tion returns required to be filed by 
certain exempt organizations upon liq
uidation. Changes to the applicable 
law were made by the Tax Refojrm Act 
of 1969. These regulations provide nec
essary guidance to certain trusts and 
exempt organizations for compliance 
with the law, and affect certain trusts 
and exempt organizations that liqui
date or otherwise terminate their 
status as an exempt organization.
DATE: In general, except where other
wise provided, the regulations are ef
fective for taxable years beginning 
after December 31,1969.
FOR FURTHER INFORMATION 
CONTACT:

Robert Katcher of the Legislation 
and Regulations Division, Office of 
the Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue 
NW„ Washington, D.C. 20224, Atten
tion: CC:LR:T, 202-566-3432, not a 
toll-free call.

SUPPLEMENTARY INFORMATION:
Background

On Tuesday, April 13, 1971, the F ed
eral R egister published proposed 
amendments to the Income Tax Regu
lations (26 CFR Part 1) and the Regu
lations on Procedure and Administra
tion (26 CFR Part 301) under sections 
6034 and 6043 of the Internal Revenue 
Code of 1954, 36 FR 7012. The amend
ments were proposed to conforifi the 
regulations to section 101(j) (32), (33), 
(34), and (35) of the Tax Reform Act 
of 1969 (83 Stat. 487). A public hearing
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was held on August 8, 1972. After con
sideration of all comments regarding 
the proposed amendments, those 
amendments are adopted as revised by 
this Treasury decision.
R eturns R egarding Liquidation, D is 

solution, Termination or Contrac
tion

The proposed regulations required 
organizations exempt from taxation 
under section 501(a) for any of its 5 
taxable years prior to any liquidation, 
dissolution, termination, or substantial 
contraction, to file form 966-E with re
spect to such liquidation, etc. The 
final regulations eliminate form 966-E. 
The information which would have 
been solicited on form 966-E is, and 
will continue to be, supplied with the 
organization’s annual information 
return. A transitional rule is provided 
for organizations which did not pro
vide the necessary information with 
their annual information returns filed 
before the publication of the regula
tions.

The final regulations also eliminate 
the requirement for providing such in
formation by State credit unions and 
local organizations where the informa
tion is provided by a State regulatory 
agency or pursuant to the group ex
emption process and by certain organi
zations which were previously exempt 
from taxation under section 501(a).

The final regulations also adopt the 
regulations, as proposed, relating to 
the returns of certain trusts.

Drafting Information

The principal author of this regula
tion was Robert Katcher of the Legis
lation and Regulations Division of the 
Office of Chief Counsel, Internal Rev
enue Service. However, personnel from 
other offices of the Internal Revenue 
Service and Treasury Department par
ticipated in developing the regulation, 
both on matters of substance and 
style.

Adoption of Amendments to the 
R egulations

Accordingly (26 CFR Part 1 and 26 
CFR .Part 301) contained in the notice 
of proposed rulemaking are adopted as 
proposed, subject to' the following 
changes:

Paragraphs 1, 3, 5, and 7 of the ap
pendix to the notice of proposed rule- 
making are deleted. Section 1.6043-3 
as set forth in paragraph 4 of the ap
pendix to the notice of proposed rule- 
making is amended by revising para
graph (a) and redesignating it as 
(a)(1), adding new paragraph (a)(2), 
revising paragraphs (b) (3) and (4), 
adding new paragraphs (b) (5), (6), (7), 
and (8), deleting paragraphs (c) and 
(d), redesignating (e) and (f) as (c) and 
(d) and revising redesignated para
graph (c) and adding a new example

(3) to redesignated paragraph (d)(1). 
These amended paragraphs read as 
follows:
§ 1.6043-3 Return regarding liquidation, 

dissolution, termination, or substantial 
contraction of organizations exempt 
from taxation under section SOKa).

(a) In general—(1) Requirement to provide 
information. Except as provided in para
graph (b) of this section, for taxable years 
beginning after December 31,1969, every or
ganization which for any of its last 5 tax
able years preceding any liquidation, disso
lution, termination, or substantial contrac
tion of the organization was exempt from 
taxation under section 501(a) shall provide 
the information with respect to such liqui
dation, dissolution, termination, or substan
tial contraction, required by the instruc
tions accompanying the organization’s 
annual return of information. The informa
tion required by this section shall be pro
vided with, and at the time prescribed for 
filing, the organization’s annual return of 
information for the period during which 
any liquidation, dissolution (or the adoption 
of a resolution or plan for the dissolution or 
liquidation in whole or part), termination dr 
substantial contraction occurred with re
spect to the organization. An organization 
which is no longer exempt from taxation 
under section 501(a) shall use the annual 
return of information it would have been re
quired to file when the organization was 
exempt.

(2) Transitional rule. In the case of an 
annual .return of information of an organi
zation which was filed before September 11, 
1978, if the organization had failed to pro
vide the information with such return in ac
cordance with paragraph (a)(1) of this sec
tion, the organization may comply with this 
section by providing the information with 
the organization’s first annual return of in
formation filed after such date.

(b) Exceptions. The following organiza
tions are not required to provide the infor
mation under paragraph (a) of this section:

(1) Churches, their integrated auxiliaries, 
or conventions or associations of churches;

(2) Any organization which is not a pri
vate foundation (as defined in section 
509(a)) and the gross receipts of which in 
each taxable year are normally not more 
than $5,000;

(3) Any organization which has terminat
ed its private foundation status under sec
tion 507(b)(1)(B) with respect to a liquida
tion, dissolution, termination, or substantial 
contraction which is in connection with the 
termination under section 507(b)(1)(B);

(4) Any organization described in section 
401(a) if the employer who established such 
organization files a return which provides 
the information under paragraph (a) of this 
section;

(5) Any organization described in section 
501(c)(1) and any corporation described in 
section 501(c)(2) which holds title to proper
ty for such 501(c)(1) organizations;

(6) Any organization described in section 
501(c)(14)(A) subject to a group exemption 
letter issued to a state regulatory body;

(7) Any subordinate unit of a central or
ganization (other than a private founda
tion) which established its exempt status 
under the group ruling procedure of regula
tions § 601.201(n)(7), if the central or parent 
organization files an annual information 
return for the group in accordance with 
§ 1.6033-2(d); and

t8) Any organization no longer exempt 
from taxation under section 501(a) and 
which during the period of its exemption 
under such section was neither described in 
section 501(c)(3) nor a corporation described 
in section 501(c)(2) which held title to prop
erty for an organization described in section 
501(c)(3).
The Commissioner may relieve any organi
zation or class of organizations from filing 
the return required by section 6043(b) of 
this section, where it is determined that 
such information is n£t necessary for the ef
ficient administration of the internal reve
nue laws.

(c) Penalties. For provisions relating to 
the penalty provided for failure to furnish 
any information required by this section, 
see section 6652(d) and the regulations 
thereunder.

(d) Definitions. (l)(i) The term “substan
tial contraction”, as used in this section, 
shall include any partial liquidation or any 
other significant disposition of assets, other 
than transfers for full and adequate consid
eration or distributions out of current 
income. For purposes of this subparagraph, 
the term “significant disposition of assets” 
shall not include any disposition for a tax
able year where the aggregate of—

(A) The disposition for the taxable year 
and

(B) Where any disposition for the taxable 
year is part of a series of related disposi
tions made during prior taxable years, the 
total ofthe related dispositions made during 
such prior taxable years,
is less than 25 percent of the fair market 
value of the net assets of the organization 
at the beginning of the taxable year (in the 
case of (A) of this subdivision) or at the be
ginning of the first taxable year in which 
any of the series of related dispositions was 
made (in the case of (B) of this subdivision). 
A “significant disposition of assets” may 
result from the transfer of assets to a single 
organization or to several organizations, and 
it may occur in a single taxable year (as in 
(A) of this subdivision) or over the course of 
2 or more taxable years (as in (B) of this 
subdivision). The determination whether a 
significant disposition has occurred through 
a series of related dispositions (within the 
meaning of (B) of this subdivision) will be 
determined from all the facts and circum
stances of the particular case. Ordinarily, a 
distribution described in section 
170(b)(l)(D)(ii) shall not be taken into ac
count as a significant disposition of assets 
within the meaning of this subparagraph.

(ii) The provisions of this subparagraph 
may be illustrated by the following exam
ples:

Example (i). M, an organization described 
in section 501(c)(4), is on the calendar year 
basis. It has net assets worth $100,000 as of 
January 1, 1971. In 1971, in addition to dis
tributions out of current income, M trans
fers $10,000 to N, $10,000 to O, and $10,000 
to P. Such dispositions to N, O, and P are 
not distributions described in section 
170(b)(l)(E)(ii). N, O, and P are all organiza
tions described in section 501(c)(4). Under 
subdivision (i)(A) of this subparagraph, M 
has made a significant disposition of its 
assets in 1971 since M has disposed of more 
than 25 percent of its net assets (with re
spect to the fair market value of such assets 
as of January 1, 1971). Thus, M is subject to 
the provisions of section 6043(b) and this 
section for the year 1971.
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Example (2). U, a tax-exempt private 
foundation on the calendar year basis, has 
net assets worth $100,000 as of January 1,
1971. As part of a series of related disposi
tions in 1971 and 1972, U transfers in 1971, 
in addition to distributions out of current 
income, $10,000 to private foundation X and 
$10,000 to private foundation Y, and in
1972, in addition to distributions out of cur
rent income, U transfers $10,000 tp private 
foundation Z. Such dispositions to X, Y, and 
Z are not distributions described in section 
170(b)(l)(E)(ii). Under subdivision (i) of this 
subparagraph, U is treated as having made a 
series of related dispositions in 1971 and 
1972. The aggregate of the 1972 disposition 
(under subdivision (i)(A) of this subpara
graph) and the series of related dispositions 
(under subdivision (i)(B) of this subpara
graph) is $30,000, which is more than 25 
percent of the fair market value of U’s net 
assets as of the beginning of 1971 ($100,000), 
the first year in which any such disposition 
was made. Thus, U has made a significant 
disposition of its assets and is subject to the 
provisions of section '6043(b) and this sec
tion for the year 1972.

Example (.3). Assume in Example (1) that 
in 1973 M makes a $5,000 disposition related 
to the 1971 disposition. Under subdivision 
(i)(B) of this subparagraph M is treated as 
having made a series of related dispositions 
in 1971 and 1973. The aggregate of the 1971 
disposition under subdivision (i)(A) of this 
subparagraph and the 1973 related disposi
tion under subdivision (i)(B) of this subpar
agraph is $35,000, which is more than 25 
percent of the fair market value of M’s net 
assets as of the beginning of 1971, the first 
year in which any disposition was made. 
Thus M has made a significant disposition 
of its assets and is subject to the provisions 
of section 6043(b) and this section for the 
year 1973.

(2) For the definition of the term “nor
mally” as used in paragraph (b)(2) of this 
section, see § 1.6033-2(g)(3).

(3) For examples of the term “integrated 
auxiliaries” as used in paragraph (b)(1) of 
this section, see § 1.6033-2(g)(l)(i)(A).
(Sec. 7805, Internal Revenue Code of 1954 
(68A Stat. 917; (26 U.S.C. 7805)).)

W illiam E. W illiams, 
Acting Commissioner 

of Internal Revenue.
Approved: August 15,1978.

Donald C. Lubick,
Assistant Secretary 

of the Treasury.
Par. 2. Section 1.6034-1 is amended 

by revising so much thereof that pre
cedes paragraph (a)(2) and by revising 
paragraphs (c) and (d). These amend
ed provisions read as follows:
§ 1.6034-1 Information returns required of 

trusts described in section 4947(a) or 
claiming charitable orx other deductions 
under section 642(c).

(a) In general. Every trust (other 
than a trust described in paragraph
(b) of this section) claiming a charita
ble or other deduction under section 
642(c) for the taxable year shall file, 
with respect to such taxable year, a 
return of information on form 1041-A. 
In addition, for taxable years begin-
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ning after December 31, 1969, every 
trust (other than a trust described in 
paragraph (b) of this section) de
scribed in section 4947(a) (including 
trusts described in section 664) shall 
file such return for each taxable year, 
unless (with respect to a trust de
scribed in section 4947(a)(2)) all trans
fers in trust occurred before May 27, 
1969. The return shall set forth the 
name and address of the trust and the 
following information concerning the 
trust in such detail as is prescribed by 
the form or in the instructions issued 
with respect to such form:

(1) The amount of the charitable or 
other deduction taken under section 
642(c) for the taxable year (and, for 
taxable years beginning prior to Janu
ary 1, 1970, showing separately for 
each class of activity for which dis
bursements were made (or amounts 

-were permanently set aside) the 
amounts which, during such year, 
were paid out (or which were perma
nently set aside) for charitable or 
other purposes under section 642(c));

* * * • •
(c) Time and place for filing return. 

The return on form 1041-A shall be 
filed on or before the 15th day of the 
4th month following the close of the 
taxable year of the trust, with the in
ternal revenue officer designated by 
the instructions applicable to such 
form. For extensions of time for filing 
returns under this section, see 
§ 1.6081-1.

(d) Other provisions. For publicity of 
information on Form 1041-A, see sec
tion 6104 and the regulations thereun
der in part 301 of this chapter. For 
provisions relating to penalties for 
failure to file a return required by this 
section, see section 6652(d). For the 
criminal penalties for a willful failure 
to file a return and filing a false or 
fraudulent return, see sections 7203, 
7206, and 7207.
§ 1.6043-3 Return regarding liquidation, 

dissolution, termination, or substantial 
contraction of organizations exempt 
from taxation under section 501(a).

(a) In general—(1) Requirement to 
provide information. Except as pro
vided in paragraph (b) of this section, 
for taxable years beginning after De
cember 31, 1969, every organization 
which for any of its last 5 taxable 
years preceding any liquidation, disso
lution, termination, or substantial con
traction of the organization was 
exempt from taxation under section 
501(a) shall provide the information 
with respect to such liquidation, disso
lution, termination, or substantial con
traction required by the instructions 
accompanying the organization’s 
annual return of information. The in
formation required by this section 
shall be provided with, and at the time
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prescribed for filing, the organiza
tion’s annual return of information for 
the period during which any liquida
tion, dissolution (or the adoption of a 
resolution or plan for the dissolution 
or liquidation in whole or part), termi
nation or substantial contraction oc
curred with respect to the organiza
tion. An organization which is no 
longer exempt from taxation under 
section 501(a) shall use the annual 
return of information it would have 
been required to file when the organi
zation was exempt.

(2) Transitional rule. In the case of 
an annual return of information of an 
organization which was filed before 
September 11, 1978, if the organiza
tion had failed to provide the informa
tion with such return in accordance 
with paragraph (a)(1) of this section, 
the organization may comply with this 
section by providing the information 
with the organization’s first annual 
return of information filed after such 
date.

(b) Exceptions. The following orga
nizations are not required to provide 
the information under paragraph (a) 
of this section:

(1) Churches, their integrated auxil
iaries, or conventions or associations 
of churches;

(2) Any organization which is not a 
private foundation (as defined in sec
tion 509(a)) and the gross receipts of 
which in each taxable year are nor
mally not more than $5,000;

(3) Any organization which has ter
minated its private foundation status 
under section 507(b)(1)(B) with re
spect to a liquidation, dissolution, ter
mination, or substantial contraction 
which is in connection with the termi
nation under section 507(b)(1)(B);

(4) Any organization described in 
section 401(a) if the employer who es
tablished such organization files a 
return which provides the information 
under paragraph (a) of this section;

(5) Any organization described in 
section 501(c)(1) and any corporation 
described in section 501(c)(2) which 
holds title to property for such 
501(c)(1) organizations;

(6) Any organization described in 
section 501(c)(14)(A) subject to a 
group exemption letter issued to a 
state regulatory body; and

(7) Any subordinate unit of a central 
organization (other than a private 
foundation) which established its 
exempt status under the group ruling 
procedure of regulations §601.201 
(n)(7), if the central or parent organi
zation files an annual information 
return for the group in accordance 
with § 1.6033-2(d); and

(8) Any organization no longer 
exempt from taxation under section, 
501(a) and which during the period of 
its exemption under such section was 
neither described in section 501(c)(3)
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nor a corporation described in section 
501(c)(2) which held title to property 
for an organization described in sec
tion 501(c)(3).

The Commissioner may relieve any 
organization or class or organizations 
from filing the return required by sec
tion 6043(b) of this section, where it is 
determined that such information is 
not necessary for the efficient admin
istration of the internal revenue laws.

(c) Penalties. For provisions relating 
to the penalty provided for failure to 
furnish any information required by 
this section, see section 6652(d) and 
the regulations thereunder.

(d) Definitions. (l)(i) The term ‘'sub
stantial contraction”, as used in this 
section, shall include any partial liqui
dation or any other significant disposi
tion of assets, other than transfers for 
full and adequate consideration or dis
tributions out of current income. For 
purposes of this subparagraph, the 
term “significant disposition of assets” 
shall not include any disposition for a 
taxable year where the aggregate of—

(A) The dispositions for the taxable 
year and

(B) Where any disposition for the 
taxable year is part of a series of relat
ed dispositions made during such prior 
taxable years, the total of the related 
dispositions made during prior taxable 
years, is less than 25 percent of the 
fair market value of the net assets of 
the organization at the beginning of 
the taxable year (in the case of (A) of 
this subdivision) or at the beginning of 
the first taxable year in which any of 
the series of related dispositions was 
made (in the case of (B) of this subdi
vision). A “significant disposition of 
assets” may result from the transfer 
of assets to a single organization or to 
several organizations, and it may occur 
in a single taxable year (as in (A) of 
this subdivision) or over the course of 
two or more taxable years (as in (B) of 
this subdivision). The determination 
whether a significant disposition has 
occurred through a series of related 
dispositions (within the meaning of 
(B) of this subdivision) will be deter
mined, from all the facts and circum
stances of the particular case. Ordi
narily, a distribution described in sec
tion 170(b)(l)(D)(ii) shall not be taken 
into account as a significant disposi
tion of assets within the meaning of 
this subparagraph.

(ii) The provisions of this subpara
graph may be illustrated by the fol
lowing examples:

Example (I). M, an organization described 
is section 501(c)(4), is on the calendar year 
basis. It has net assets worth $100,000 as of 
January 1, 1971. In 1971, in addition to dis
tributions out of current income, M trans
fers $10,000 to N, $10,000 to O, and $10,000 
to P. Such dispositions to N, O, and P are 
not distributions described in section 
170(b)(l)(E)(ii). N, O, and P are all organiza
tions described in section 501(cX4). Under
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subdivision (i)(a) of this subparagraph, M 
has made a significant disposition of its 
assets in 1971 since M has disposed of more 
than 25 percent of its net assets (with re
spect to the fair market value of such assets 
as of January 1, 1971). Thus, M is subject to 
the provisions of section 6043(b) and this 
section for the year 1971.

Example (.2). U, a tax-exempt private 
foundation on the calendar year basis, has 
net assets worth $100,000 as of January 1,
1971. As part of a series of related disposi
tions in 1971 and 1972, U transfers in 1971, 
in addition to distributions out of current 
income, $10,000 to private foundation X and 
$10,000 to private foundation Y, and in
1972, in addition to distributions out of cur
rent income, U transfers $10,000 to private 
foundation Z. Such dispositions to X, Y, and 
Z are not distributions described in section 
170(b)(l)(E)(ii). Under subdivision (i) of this 
subparagraph, U is treated as having made a 
series of related dispositions in 1971 and 
1972. The aggregate of the 1972 disposition 
(under subdivision (i)(a) of this subpara
graph) and the series of related dispositions , 
(under subdivision (i)(&) of this subpara
graph) is $30,000, which is more than 25 
percent of the fair market value of U’s net 
assets as of the beginning of 1971 ($100,000), 
the first year in which any such disposition 
was made. Thus, U has made a significant 
disposition of its assets and is subject to the 
provisions of section 6043(b) and this sec
tion for the year 1972.

Example (3). Assume in Example (1) that 
in 1973 M makes a $5,000 disposition related 
to the 1971 disposition. Under subdivision
(i)(B) of this subparagraph M is treated as 
having made a series of related dispositions 
in 1971 and 1973. The aggregate of the 1971 
disposition under subdivision (iXA) of this 
subparagraph and the 1973 related disposi
tion under subdivision (iJCB) of this subpar
agraph is $35,000, which is more than 25 
percent of the fair market value of M’s net 
assets as of the beginning of jL971, the first 
year in which any disposition was made. 
Thus M has made a significant disposition 
of its assets and is subject to the provisions 
of section 6043(b) and this section for the 
year 1973.

(2) For the definition of the term “nor
mally” as used in paragraph (b)(2) of this 
section, see §1.6033-2(g)(3).

(3) For examples of the term “integrated 
auxiliaries” as used in paragraph (bXl) of 
this section, see § 1.6033-2(g)(l)(i)(a)

P ar. 6. Section 301.6034-1 is amend
ed to read as follows:
§301.6034-1 Returns by trusts described 

in section 4947(a) or claiming charita
ble or other deductions under section 
642(c).

For provisions relating to the re
quirement of returns by trusts de
scribed in section 4947(a) or claiming 
charitable or other deductions under 
section 642(c), see § 1.6034-1 of this 
chapter (Income Tax Regulations).

P ar. 8. Section 301.6043-1 is amend
ed to read as follows:
§ 301.6043-1 Returns regarding liquida

tion, dissolution, termination, or con
traction.

For provisions relating to the re
quirement of returns of information

regarding liquidations, dissolutions, 
terminations, or contractions, see 
§§1.6043-1, 1.6043-2, and 1.6043-3 of 
this chapter (Income Tax Regula
tions).

[FR Dbc. 78-25348 Filed 9-8-78; 8:45 am]

[6570- 06]
Title 29— Labor

CHAPTER X IV — EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION

PART 1610— FREEDOM OF 
INFORMATION ACT

Schedule o f Fees
AGENCY: Equal Employment Oppor
tunity Commission.
ACTION: Final rule.
SUMMARY: The purpose of amending 
the Commission’s regulations on the 
availability of records is to update its 
schedule of fees for the search and du
plication of records so that the sched
ule will reflect increases in the direct 
costs incurred by the Commission in 
responding to requests for records. 
The amendment also adds a fee for 
searches requiring the services of a 
professional employee and eliminates 
that portion of the present schedule 
which authorizes the Commission to 
charge the hourly fee for searches 
which take only a fraction of an hour 
to perform.
EFFECTIVE DATE: September 11, 
1978.
FOR FURTHER INFORMATION 
CONTACT:

Constance L. Dupre, associate Gen
eral counsel, Legal Counsel Division, 
Office of General Counsel, Equal 
Employment Opportunity Commis
sion, 2401 E Street NW., Washing
ton, D.C. 20506, 202-634-6595.

SUPPLEMENTARY INFORMATION: 
At 43 FR 26454 (June 20, 1978) the 
Commission published notice that it 
proposed to amend its regulations on 
the availability of records, 29 CFR 
Part 1610. The notice also indicated 
that comments from the public on the 
proposed amendment had to be re
ceived by July 15, 1978, and that the 
proposed amendment would be imple
mented by August 15, 1978. The Com
mission did not receive any comments 
from the public. The proposed amend
ment to the Commission’s regulations 
on the availability of records has, 
therefore, been adopted by the Com
mission without change.

As indicated in the notice of June 20, 
1978, the amended provision is 29 CFR 
1610.15(a). This provision contains a 
schedule of fees utilized by the Com-
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mission for purposes of assessing costs 
to individuals who seek access to rec
ords under the Freedom of Informa
tion Act, 5 U.S.C. 552. The present fee 
schedule has become outdated since it 
does not reflect increases in direct 
costs to the Commission for the search 
for and duplication of records request
ed.

The higher costs are attributable to 
increases in the salaries of personnel 
required to search for and duplicate 
records. The higher costs also stem 
from increases in direct, costs involved 
in maintenance and supplies for the 
operation of machines used to repro
duce records. Additionally, the fee 
schedule is being amended by adding a 
professional search fee to cover the 
direct costs incurred by the Commis
sion whenever a search calls for the 
services of a professional employee.

Finally, the fee schedule is being 
amended Iso that search costs will be 
levied only to the extent incurred* The 
current schedule provides for a specif
ic fee per hour or any fraction thereof.

In view of the foregoing, the amend
ment of part 1610 (§ 1610.15(a)) of 
chapter XIV, title 29 of the Code of 
Federal Regulations is hereby revised 
as set forth below and is effective Sep
tember 11,1978.

This 6th day of September 1978.
For the Commission.

Eleanor Holmes Norton, 
Chair.

Section 1610.15(a) is revised to read 
as follows:
§ 1610.15 Schedule of fees and method of 

payment for services rendered.
(а) Except as otherwise provided, 

the following specific fees shall be ap
plicable with respect to services ren
dered to members of the public under 
this subpart:

(1) For actual search time by clerical 
personnel—at the rate of $5 per hour.

(2) For actual search time by profes
sional personnel—at the rate of $10 
per hour.

(3) For copies made by photocopying 
machine—$0.15 per page (maximum of 
10 copies).

(4) For attestation of each record as 
a true copy—$0.75 per document.

(5) For certification of each record 
as a true copy, under the seal of the 
agency—$1.

(б) For each signed statement of 
negative result of search for record— 
$1.

(7) All other direct costs of search or 
duplication shall be charged to the re
quester in the same amount as in
curred by the agency.

[FR Doc. 78-25452 Filed 9-8-78; 8:45 am]
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[4810 -28 ]
Title 31— M oney and Finance: 

Treasury

CHAPTER 1— MONETARY OFFICES: 
DEPARTMENT OF THE TREASURY

PART 51— FISCAL ASSISTANCE TO 
STATE AND LOCAL GOVERNMENTS

Uniform Guidelines on Employee S e -\ 
lection Procedures (1978); Interim  
Regulation

AGENCY: Office of Revenue Sharing, 
Treasury Department.
ACTION: Interim regulation.
SUMMARY: The interim regulations 
adopt the Uniform Guidelines on Em
ployee Selection Procedures, as adopt
ed' by the Equal Employment Oppor
tunity Commission, the Civil Service 
Commission, the Department of Jus
tice and the Department of Labor. 
Those four agencies published the 
guidelines in final form on August 25, 
1978 (43 FR 38290). The purpose of 
the regulation is to promote uniform
ity in the enforcement of Federal 
equal employment opportunity laws.
EFFECTIVE DATE: September 11, 
1978.
ADDRESS: A copy of the guidelines is 
filed with the Office of the Federal 
Register as part of the original docu
ment. Copies are available upon writ
ten request from Chief Counsel, Office 
of Revenue Sharing, 2401 E Street 
NW., Washington, D.C. 20226.
FOR FURTHER INFORMATION 
CONTACT:

Herman Schwartz, telephone 202- 
634-5182.

SUPPLEMENTARY INFORMATION: 
The Department of the Treasury 
agrees with the position of the EquaT 
Employment Opportunity Commis
sion, the Department of Justice, the 
Civil Service Commission and the De
partment of Labor, -that the Federal 
Government should speak with one 
voice on the important subject of 
equal employment opportunity.

For that reason, the Treasury De
partment published notice of intent to 
adopt the Uniform Guidelines on Em
ployee Selection Procedures (43 FR 
9322, Mar. 7, 1978). No comments were 

. received on the proposed rule which is 
therefore published in interim form to 
take effect immediately pending revi
sion and publication of the final non
discrimination regulations.

Pursuant to the authority contained 
in the State and Local Fiscal Assist
ance Act of 1972 (title I of Pub. L. 92- 
512), as amended by the State and 
local fiscal assistance amendments of
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1976 (Pub. L. 94-488, 31 U.S.C. 1221, et 
seq.) and Treasury Department Order 
No. 224, dated January 26, 1973 (38 FR 
3342) as amended by Treasury Depart
ment Order No. 242 (Revision No. 1) 
dated May 17, 1977, the Department 
of the Treasury amends 31 CFR part 
51, subpart E § 51.53(b) by revising 
paragraph (b) and adding as appendix 
A to Part 51, Uniform Guidelines on 
Employee Selection Procedures (1978).

R odney Scribner, 
Deputy Director, 

Office of Revenue Sharing.
Approved: September 6,1978.

R oger C. Altman,
Assistant Secretary.

1. 31 CFR part 51 is amended by re
vising § 51.53(b) to read as follows:
§ 51.53 Employment discrimination.

* * * * *

(b) Employee selection procedures.
The Equal Employment Opportuni

ty Commission, the Civil Service Com
mission, the Department of Justice 
and the Department of Labor in carry
ing out their responsibilities in insur
ing compliance with Federal equal em
ployment opportunity law, have pro
mulgated Uniform Guidelines on Em
ployee Selection Procedures to assist 
in establishing and maintaining equal 
employment opportunities; 29 CFR 
part 1607; 5, CFR 300.103(c); 990-1 
(book 3) of the Federal Personnel 
Manual; 28 CFR 50.14, and 41 CFR 
60.3. The Uniform Guidelines on Em
ployee Selection procedures appear as 
appendix A to this part. Among other 
things, these guidelines recognize the 
unlawfulness of the use of any em
ployee selection procedures (including 
tests and minimum education levels) 
which disqualify a disproportionate 
number of persons on grounds of race, 
color, religion, sex, or national origin 
and which have not been properly 
validated or otherwise justified in ac
cordance with Federal law. Recipient 
governments may not use a selection 
procedure that is inconsistent with the 
Uniform Guidelines on Employee Se
lection Procedures. •

*  *  *  *  *

2. Part 51 is further amended by 
adding appendix A—Uniform Guide
lines oh Employee Selection Proce
dures (1978) as adopted at 43 FR 
38290, August 25, 1978.

—JF R  Doc. 78-25592 Filed 9-8-78; 8:45 am]
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[4 9 1 0 -14 ]
Title 33— N avigation and N avigable  

W aters

CHAPTER I— COAST GUARD, 
DEPARTMENT 6 f TRANSPORTATION

[CGD 78-051]

PART 3— COAST GUARD AREAS, DIS
TRICTS, MARINE INSPECTION 
ZONES, AND CAPTAIN OF THE 
PORT AREAS

COTP Houston; editorial change 

AGENCY: Coast Guard, DOT. 
ACTION: Final rule.
SUMMARY: The office of the Captain 
of the Port, Houston, Tex. is errone
ously listed as being located in Galena 
Park, Tex. A Galena Park mailing ad
dress is maintained merely to utilize 
the services of a nearby post office. 
The office of the Captain of the Port, 
Houston, Tex., is physically located 
within the city limits of Houston, and 
that is reflected by this amendment. 
This action should eliminate any con
fusion or misunderstanding as to the 
location of the Houston Captain of the 
Port Office.
EFFECTIVE DATE: This amendment 
is effective on September 11,1978.
FOR FURTHER INFORMATION 
CONTACT:

Ens. George W. Molessa, Jr. (G- 
WLE-4/73), Room 7315, Department 
of Transportation, Nassif Building, 
Washington, D.C. 20590, 202-426- 
4958.

SUPPLEMENTARY INFORMATION: 
Since this amendment is related to 
agency organization, it is exempt from 
the notice of proposed rulemaking re
quirements by 5 U.S.C. 553(b). Since 
this amendment is not substantive, it 
may be made effective in less than 30 
days after publication in the F ederal 
R egister.

The Coast Guard has evaluated this 
final rule under the Department of 
Transportation Policies for Improving 
Government Regulations published on 
March 8, 1978 (43 FR 9582). Since this 
rule amounts to an editorial change, 
no economic impact is anticipated. 
The final economic evaluation is avail
able at the above address.

D ra fting  I nfo rm a tio n  
The principal persons involved in 

the drafting of this rule are: Ens. 
George W. Molessa, Jr., Project Man
ager, Office of Marine Environment 
and Systems, and Lt. G. S. Karavitis, 
Project Attorney, Office of Chief 
Counsel.

In consideration of the foregoing, 
Part 3 of Chapter I, Title 33 of the

Code of Federal Regulations is amend
ed as follows:

1. Section 3.40-25 is amended to read 
as follows:
§ 3.40-25 Houston Marine Inspection Zone 

and Captain of the Port Area.
(a) The Houston Marine Inspection 

Office and the Houston Captain of the 
Port Office are located in Houston, 
Tex.

.« p  * * •

(5 U.S.C. 552; 14 U.S.C. 633)
N o te .—The Coast Guard has determined 

that this document does not contain a 
major proposal requiring preparation of an 
Economic Impact Statement under Execu
tive Order 11821, as amended, and OMB Cir
cular A-107.

Dated: August 31,1978.
R. H. SCARROROUGH,

Vice Admiral, U.S. Coast Guard, 
Acting Commandant 

[PR Doc. 78-25286 Piled 9-8-78; 8:45 am]

[4 9 1 0 -14 ]

[CGD 78-040bl
PART 161— VESSEL TRAFFIC 

MANAGEMENT

Puget Sound
N ote: This document originally appeared 

in the F ederal R eg ister  for Friday, Septem
ber 8, 1978. It is reprinted in this issue to 
meet requirements for publication on an as
signed day of the week. (See OPR notice 41 
PR 32914, Aug. 6, 1976.)
AGENCY: Coast Guard, DOT.
ACTION: Extension of interim naviga
tion rule. * ~
SUMMARY: This amendment extends 
the Puget Sound interim navigation 
rule. The interim rule was issued on 
March 14, 1978, as a temporary emer
gency measure for 180 days pending 
Coast Guard rulemaking governing 
tanker operations in Puget Sound and 
surrounding waters. This amendment 
is necessary in order to keep the inter
im rule in effect until completion of 
the Coast Guard rulemaking proceed
ing.
EFFECTIVE DATE: This amendment 
is effective August 31, 1978.
FOR FURTHER INFORMATION 
CONTACT:

Lieutenant Commander James L. 
MacDonald, Office of Marine Envi
ronment and Systems (G-WLE/73), 
Room 7315, Department of Trans
portation, Nassif Building, 400 Sev
enth Street SW., Washington, D.C. 
20590, 202-426-1934.

SUPPLEMENTARY INFORMATION: 
An opportunity to comment on the ex

tension as a proposed rule has not 
been provided. A determination has 
been made that to provide notice and 
public comment would be both imprac
ticable and contrary to the public in
terest. The term of the extension was 
not decided until the Coast Guard was 
able to assess how much time was 
needed to complete the rulemaking 
process. Once the decision was made, 
there was not sufficient time to allow 
an opportunity to comment on the ex
tension. Similarly, a determination has 
been made that good cause exists not 
to delay its effective date. Following 
either of these procedures would have 
caused the interim rule to lapse for a 
period of time after the end of its cur
rent 6-month term, and this circum
stance would have thwarted the pur
pose of the interim navigation rule.

Drafting Information

The principal persons involved in 
drafting this amendment are Lt. 
Comdr. James L. MacDonald, Project 
Manager, Office of Marine Environ
ment and Systems, U.S. Coast Guard, 
and Mr. Edward Gill and Mr. William 
Register, Project Attorneys, Office of 
the Chief Counsel, U.S. Coast Guard.

D iscussion and Background

On March 2, 1978, the U.S. Supreme 
Court, in the case of Ray v. Atlantic 
Richfield Co., Inc., 46 U.S.L.W. 4200 
(1978), declared portions of the State 
of Washington tanker law invalid 
based on constitutional grounds in
volving Federal preemption of State 
law. Part of the State law declared in
valid was a provision banning tankers 
of over 125,000 deadweight tons in 
Puget Sound. An interim navigation 
rule prohibiting entry of oil tankers in 
excess of 125,000 deadweight tons into 
the U.S. waters of Puget Sound east of 
Discovery Island Light and New Dun- 
geness Light was issued by. the Secre
tary of Transporation om March 14, 
1978 (43 FR 12257, March 23, 1978). 
The interim rule was to remain in 
effect until Septerdber 9, 1978. The 
rule was issued, pending possible prep
aration of additional navigation regu
lations, in order to provide a continu
ing scheme for controlling vessel oper
ation in PugeC Sound and to avert a 
reduction in environmental protection. 
The interim rule was based on the 
State provision. The Federal regula
tory scheme, in conjunction with the 
State statute, while it remained valid, 
provided for protection of the waters 
of the Puget Sound area and its re
sources from environmental harm. 
The concern that invalidation of the 
State statute could diminish the effec
tiveness of the existing scheme for 
controlling vessel operation (and, thus, 
cause a reduction in environmental 
protection in Puget Sound) necessitat-
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ed the taking of temporary action to 
avert this possibility.

When the interim navigation rule 
was issued, comments were requested 
on its contents to determine whether 
the rule should be modified or supple
mented. Approximately 90 comments 
were reqeived, most of which were in 
favor of the rule. A petition for rule- 
making raising various legal questions 
concerning the interim navigation rule 
was also received. The petition was 
denied and copies of the action taken 
on the petition have been placed in 
the Coast Guard rulemaking dockets 
on the interim rule.

The Coast Guard was directed to in
stitute rulemaking proceedings while 
the interim navigation rule remained 
in effect. The Coast Guard issued an 
Advanced Notice of Proposed Rule- 
making (ANPRM) on March 22, 1978 
(43 FR 12840, March 27, 1978), seeking 
public input concerning regulations 
governing the operation of tank ves
sels in the Puget Sound area. The 
Coast Guard set out several possible 
regulatory approaches and requested 
comments concerning these ap
proaches, or any others that would 
provide an equivalent level of safety 
and environmental protection. Inter
ested persons were given until May 12,
1978, to submit comments. Public 
hearings were held on April 20 and 21, 
1978 in Seattle, Wash.

The Coast Guard is presently ana
lyzing the comments received concern
ing the ANPRM and the interim rule. 
In conjunction with the analysis of 
the comments, the Coast Guard is con
ducting simulator tests and actual 
tests using tank vessels in order to de
termine a suitable regulatory ap
proach. Additionally, a draft environ
mental impact statement (EIS) is 
being prepared. Due to the time re
quired to prepare and publish the EIS 
for public comment, as well as the 
complexity of issues and the volume of 
comments received, it is expected that 
the Coast Guard rulemaking proceed
ing will not be completed until June
1979. An extension of the interim navi
gation rule is necessary to maintain 
the current de facto level of protection 
of the navigable waters of Puget 
Sound pending completion of the 
Coast Guard rulemaking proceeding. 
Thus, the interim navigation rule is 
extended until June 30, 1979, so that 
the Coast Guard may have adequate 
time to complete the rulemaking proc
ess.

Accordingly, paragraph (c) of Ap
pendix A to Part 161 of Title 33 of the 
Code of Federal Regulations is amend
ed to read as follows:

App e n d ix  A—P uget S ound  I n te r im  
N avigation  R ule

* * * * *

RULES AND REGULATIONS

(c) This rule is effective immediately and 
shall remain in effect until June 30,1979.
(33 U.S.C. 1224)

Dated: August 31,1978.
Brock Adams, 

Secretary of Transportation. 
[FR Doc. 78-25288 Filed 9-7-78; 8:45 am]

[1 4 1 0 -1 ]
Title 37 — Patents, Tradem arks/ and 

Copyrights

CHAPTER III— COPYRIGHT ROYALTY 
TRIBUNAL

PART 302— FILING OF CLAIMS TO  
CABLE ROYALTY FEES, PROOF OF
FIXATION
/

Rule W ith Respect to Proof o f 
Fixation o f Copyright Works

AGENCY: Copyright Royalty Tribu
nal (CRT).
ACTION: Final rule.
SUMMARY: Copyright Royalty Tri
bunal adopts rule establishing the 
policy and procedures of the Copy
right Royalty Tribunal concerning the 
submission to the Tribunal during pro
ceedings for the distribution of cable 
royalty fees of evidence of the fixation 
of works in a tangible medium as re
quired by section 102(a) of the Copy
right Act. Under the rule, the filing of 
tangible fixations would not be re
quired, and controversies concerning 
the fixation of works would be re
solved on the basis of other appropri
ate evidence. It is necessary that the 
rule be adopted so that claimants to 
cable royalty fees will have timely 
knowledge of .the evidence of fixation 
that may be required by the Tribunal.
EFFECTIVE DATE: October 10, 1978.
FOR FURTHER INFORMATION 
CONTACT:

Thomas C. Brennan,' Chairman, 
Copyright Royalty Tribunal, 202- 
653-5175.

SUPPLEMENTARY INFORMATION: 
Section 111(d)(5) of the act for general 
revision of the copyright law directs 
the CRT to provide for the distribu- 
tiop of cable royalty fees, and to re
solve controversies concerning the dis
tribution of such fees among copy
right owner claimants. Section 102(a) 
establishes as one of the conditions of 
copyright protection that a work be 
fixed in a tangible medium of expres
sion.

Shortly after the constitution of the 
CRT, the agency was requested to es
tablish a policy concerning the evi
dence that may be required to resolve 
disputes as to whether a particular
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work which is the subject of a claim 
was fixed in a tangible medium. In an 
advisory letter of January 31, 1978, 
the CRT stated that participation in 
the royalty distribution proceedings 
does not require copyright owners to 
preserve and submit to the CRT simul
taneous fixations of live transmissions. 
Subsequently in the F ederal R egister 
of May 5, 1978 (43 FR 19424), in con
nection with the publication of the 
proposed rule as to the filing of claims 
to cable fees, the CRT invited com
ments as to “what proof of fixation 
other than the actual video tape or 
film, should be required in a royalty 
distribution proceeding.”

After considering the comments sub
mitted, the CRT published a proposed 
rule in the F ederal R egister of July 
28, 1978 (43 FR 32825). Since the pro
posed rule generally reflected the rec
ommendations made in the comments 
submitted pursuant to the advance 
notice, no new issues were raised in 
the comments on the proposed rule.

The proposed rule has been adopted 
with a minor amendment. The pro
posed rule did not provide any guid
ance concerning the individuals who 
would be expected in the event of a 
controversy to prepare and sign the af
fidavits submitted by claimants. The 
rule as adopted provides that the affi
davits should be “by appropriate oper
ational personnel.” The CRT regards 
the procedures described in the com
ments of the Commissioner of Base
ball as an example of suitable proce
dures to establish proof of fixation of 
copyrighted works.

Accordingly, pursuant to 17 U.S.C. 
111(d)(5)(A), 37 CFR, chapter III, Part 
302 is amended by adding a new 
§ 302.9, as follows:
§ 302.9 Proof of fixation of works.

The Copyright Royalty Tribunal 
shall not require in any proceeding for 
the distribution of cable royalty fees 
the filing by claimants of tangible fix
ations of works in whole or in part. In 
the event of a controversy concerning 
the actual fixation of a work in a tan
gible medium as required by the Copy
right Act, the Copyright Royalty Tri
bunal shall resolve such controversy 
for purposes of the distribution pro
ceeding solely on the basis of affida
vits by appropriate operational person
nel and other appropriate documen
tary evidence, and such oral testimony 
as the Copyright Royalty Tribunal 
may deem necessary. Affidavits sub
mitted by claimants should establish 
Ihat the work for which the claim is 
submitted was fixed in its entirety, 
and should state the nature of the 
work, the title of the program, the du
ration of the program, and the date of 
fixation. No such affidavits need be 
filed with the Copyright Royalty Tri-
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bunal unless requested by the Tribu
nal.

Approved: September 6,1978.
Thomas C. Brennan, 

Chairman,
Copyright Royalty Tribunal 

[FR Doc. 78-25558 Filed 9-8-78; 8:45 am]

[6560 -01 }
Title 40— Protection o f Environment

CHAPTER I— ENVIRONMENTAL 
PROTECTION AGENCY

[FRL 950-8]

PART 65— AIR QUALITY IMPLEMEN
TATION PLANS; ENFORCEMENT BY 
STATE AND FEDERAL GOVERN
MENTS AFTER STATUTORY DEAD
LINES

Delayed Compliance Orders fo r Ten 
Facilities o f the O hio Departm ent 
o f M ental Health and M ental Re
tardation

AGENCY: Environmental Protection 
Agency.
ACTION: Pinal rule.
SUMMARY: By this rule, the Admin
istrator of EPA issues delayed compli
ance Orders to ten (10) facilities of the 
Ohio Department of Mental Health 
and Mental Retardation. The Orders 
require the facilities to bring air emis
sions from their boiler houses at var
ious locations throughout the State of 
Ohio into compliance with Regulation 
AP-3-11, a part of the federally ap
proved Ohio State Implementation 
Plan. Compliance with the Orders by 
the facilities will preclude suits under 
the Federal enforcement and citizen 
suit provisions of the Clean Air Act for 
violations of the SIP regulation cov
ered by the Order.
DATES: This rule takes effect on Sep
tember 11,1978.
ADDRESSES: Comments received in 
response to the April 17 and June 8, 
1978, F ederal R egister notices pro
posing issuance of the delayed compli
ance Orders to the facilities are availa
ble for public inspection and copying 
during normal business hours at the 
above address.
FOR FURTHER INFORMATION 
CONTACT:

Michael G. Smith, Enforcement At
torney, Region V, U.S. Environmen
tal Protection Agency, 230 South 
Dearborn Street, Chicago, 111. 60604, 
telephone 312-353-2082.

SUPPLEMENTARY INFORMATION: 
On April 17, 1978. the Acting Regional

Administra to r  for Region V published 
in the F ederal R egister (43 FR 16195) 
a notice setting out the provisions of 
proposed delayed compliance Orders 
for nine of these facilities. On June 8, 
1978, a similar notice was published at 
43 FR 24858 which set out the provi
sions of a proposed delayed compli
ance Order for Massillon State Hospi
tal. These notices asked for public 
comments and offered the opportunity 
to request a public hearing on the pro
posed Orders. On May 11, 1978, the 
Northwestern Ohio Lung Association 
submitted a comment which indicated 
support for the content of the Orders 
which were published on April 17, 
1978, and inquired regarding the obli
gation of a subject source to submit 
evidence of continued compliance (i.e., 
monitoring data). This inquiry was an
swered by means of return correspon
dence and did not necessitate any revi
sion of the proposed Orders. No com
ments were received concerning the 
June 8,1978, publication of the Massil
lon State Hospital proposed Order.

Therefore, delayed compliance 
Orders effective this date are issued to 
the following facilities by the Adminis
trator of EPA pursuant to the authori
ty of section 113(d)(1) of the Clean Air 
Act, 42 U.S.C. 7413(d)(1). The Orders 
place the facilities on a schedule to 
bring their coal-fired boiler houses 
into compliance as expeditiously as 
practicable with Ohio Implementation 
Plan Regulation AP-3-11. The facili
ties are unable to immediately comply 
with this regulation. The Orders also 
impose interim requirements which 
meet sections 113(d)(1)(C) and 
113(d)(7) of the Act, and emission 
monitoring and reporting require
ments. If the conditions of the Orders 
are met, it will permit the Ohio facili
ties to delay compliance with the Ohio 
Plan Regulation AP-3-11 until the 
dates set out below.

Compliance with the Orders by the 
facilities will preclude Federal enforce
ment action under section 113 of the 
Act for violation of Regulation AP-3- 
11. Citizen suits initiated under section 
304 of the Act to enforce against the 
sources, are similarly precluded. En
forcement may be initiated, however, 
for violations of the terms of the 
Orders, and for violations of the regu

lation covered by the Orders which oc
curred before the Orders were issued 
by EPA or after the Orders are termi
nated. If the Administrator deter
mines that any facility is in violation 
of a requirement contained in the 
orders, one or more of the actions re
quired by section 113(d)(9) of the Act 
will be initiated. Publication of this 
notice of final rulemaking constitutes 
final Agency action for the purposes 
of judicial review under section 307(d) 
of the Act.

The provisions of the Orders will be 
summarized, as set forth below, in 40 
CFR Part 65. The provisions of 40 
CFR Part 65 will be promulgated by 
EPA soon, and will contain the proce
dure for EPA’s issuance, approval, and 
disapproval of an Order under section 
113(d) of the Act. In addition, Part 65 
will contain sections summarizing 
Orders issued, approved, and disap
proved by EPA. A prior notice propos
ing rgulations for Part 65, published at 
40 FR 149876 (April 2, 1975), will be 
withdrawn, and replaced by a notice 
promulgating these new regulations.

EPA has determined that the Orders 
shall be effective upon publication of 
this notice because' of the need to im
mediately place the facilities on sched
ules for compliance with the Ohio 
State Implementation Plan.
(42 U.S.C. 7413(d), 7601)

Dated: August 21,1978.
Douglas M. Costle, 

Administrator.
In consideration of the foregoing, 

Chapter I of Title 40 of the Code of 
Federal Regulations, is amended as 
follows:

1. By adding § 65.400 to read as fol
lows:

Subpart KK— Ohio

§65.400 Federal delayed compliance 
Orders issued under section 113(d) (1),
(3), and (4) of the Act.

The delayed compliance Orders re
ferenced below have been issued by 
the Administrator in accordance with 
section 113(d) of the Act and with this 
Part. With regard to each Order, the 
Administrator has made all the deter
minations and findings which are nec
essary for issuance of the Orders 
under section 113(d) of the Act.

Source Location Order No.
Date of FR 

proposal
SIP regulation 

involved
Final

compliance
date

Appiè Creek State 
Institute.

Apple Creek. 
Ohio.

EPA-5-78-A-9_____ Apr. 17.1978. AP-3-11... ... June 1,1978.

Athens Mental Health Athens, Ohio EPA-5-78-A-10____ ~....do__......... AP-3-11....... July 1,1979.
Center.

Cambridge Mental 
Health and Mental

Cambridge,
Ohio.

EPA-5-78-A-11____ ......do............ AP-3-11___ Do.
Retardation Center.

Columbus State 
Institute.

Columbus,
Ohio.

EPA-5-78-A-12____ __Ho..... —— AP-3-11___ DO.

GalUpolis State Institute Gallipolis, EPA-5-78-A-Ì3____ .....do............ AP-3-11___ Da
Ohio.
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Date of FR SIP regulation Final
Source Location Order No. proposal involved compliance

• date

Massillon State Hospital. Massillon, EPA-5-78-A-14..».__ June 8,1978.. AP-3-11__ ... Do.
Ohio.

Mt. Vernon State Mt. Vernon, EPA-5-78-A-15.......... Apr. 17,1978. AP-3-11......... May 1,1978.
Institute. Ohio.

Orient State Institute...». Orient, Ohio. EPA-5-78-A-16.......... »»..do..»..»»»» AP-3-11»...»» July 1,1979.
Tiffin Mental Health Tiffin, Ohio» EPA-5-78-A-17..».»... »....do......»»..» AP-3-11.....»» May 1,1979.

and Mental 
Retardation Center.

Toledo Mental Health Toledo, Ohio. EPA-5-78-A-18............... do......___ AP-3-11........ July 1,1979.
Center.

[FR Doc. 78-25183 Filed 9-8-78; 8:45 am]

[6820-23]
Title 41—  Public Contracts and 

Property M anagem ent

CHAPTER 5B— PUBLIC BUILDINGS 
SERVICE, GENERAL SERVICES A D - 
MINISTRATION

[PBS P 2800.6A CHGE 3]
PART 5B -2— PROCUREMENT BY 

FORMAL ADVERTISING

Listing o f Subcontractors
AGENCY: General Services Adminis
tration, Public Buildings Service.
ACTION: Pinal rule.
SUMMARY: The General Services Ad
ministration, Public Buildings Service, 
is amending its regulation concerning 
the listing of subcontractors for bid on 
construction contracts to increase the 
dollar threshold by making it applica
ble to all construction contracts ex
ceeding $1 million, to require only 
those first tier subcontractors who will 
perform onsite work to be named in 
the bid, and provide that contractors 
shall require subcontractors to actual
ly perform a specified percentage of 
the onsite work of the categories for 
which they are listed in the bid. This 
change is being made to reduce the 
large number of bidding problems and 
protests directly related to the listing 
of subcontractors requirement and to 
limit the listing of subcontractors pro
visions to the larger dollar contracts 
which offer substantial subcontracting 
opportunities. The intent of this 
change is to make it easier for contrac
tors to develop bids in which subcon
tractors are to be named and to save 
money by reducing the number of bid
ding problems and bid protests which 
have adversely affected the General 
Services Administration, Public Build
ings Service construction program.
EFFECTIVE DATE: October 1, 1978.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Anthony Ratkus, Jr., of the Pro
curement Policy Review Staff,

Office of Program Management,
Public Buildings Service, General
Services Administration, Washing
ton, D.C. 20405, 202-566-1954.

Section 5B-2.202-70 is revised to 
read as follows:

§ 5B-2.202-70 Listing of Subcontractors.
(a) Except as otherwise provided in 

subparagraphs (b) and (c) of this sub
section, invitations for bids for new 
construction and repair and alteration 
contracts shall require the bidder to 
name the subcontractors with whom 
the bidder proposes to subcontract for 
performance of onsite work of the cat
egories set forth in the supplement to 
bid form, list of subcontractors (see 
§ 5B-2.202-70(h)), or to enter the bid
der’s own name to indicate work that 
will not be subcontracted. For each 
project, the contracting officer shall 
determine the categories of the speci
fied work for which the names are to 
be submitted, based on the following 
criteria:

(1) The listing shall include all heat
ing, ventilating, and air-conditioning 
(HVAC), electrical: and vertical trans
portation categories without regard to 
estimated value.

(2) In addition, the listing shall in
clude all categories of work in the 
project specifications which, individ
ually, are determined by the contract
ing officer to compose at least 6 per
cent of the estimated contract price. 
Categories estimated to cost less than 
6 percent shall not be included. For 
the purpose of determining which cat
egories constitute 6 percent or more of 
the total contract price, computations 
for each category shall include all esti
mated costs of the work in the catego
ry (including materials, equipment, 
and offsite labor as well as onsite 
labor) plus a prorated share of appli
cable markups such as those for over
head, profit, bond premiums.

(3) To identify the work encom
passed in a category* and thereby 
enable the bidders to ascertain all of 
the work for which they are obliged to 
name proposed subcontractors (or 
themselves), the supplement to bid 
form, list of subcontractors, (see § 5B-

2.202-70(h)), included in the invitation 
for bids shall be prepared as follows:

(i) For HVAC, enter on form: “All 
HVAC work in Div. 15, Mechanical, in
cluding associated plumbing,’’ and pro
vide several spaces for the bidder to 
enter more than one name and address 
as appropriate.

(ii) Identify all other applicable cate
gories on the supplement to bid form, 
list of subcontractors by section 
number and title as used in specifica
tions.

(b) Invitations for bids on separate 
contracts for phased construction 
where individual categories of work 
are bid separately need not include a 
subcontractor listing requirement 
unless two or more categories of work 
(as defined in paragraph (a)) are com
bined in one bid package and the con
tracting officer, or contracting offi
cer’s designee, determines the contract 
offers subcontracting opportunities as 
indicated by trade practice.

(c) The requirement to name sub
contractors shall not be included in in
vitations for bids on contracts for new 
construction or repair and alteration 
which are not estimated to exceed $1 
million. It may be omitted for invita
tions for bids on specific contracts esti
mated to exceed this amount, if the 
contracting officer determines that 
the listing requirement is not feasible. 
In such case, he should submit his 
findings for Central Office approval 
prior to issuance of the solicitation.

(d) Where bids on alternates are re
quired, the estimated cost of the maxi
mum amount of work which might be 
included in an award of the contract 
shall serve as the basis for determin
ing whether both the requirements for 
listing of subcontractors shall be in
cluded in the invitation and the cate
gories of work to be included on the 
list.

(e) The list of categories of work (as 
discussed in § 5B-2.202-70(a)) for 
which subcontractors are required to 
be named shall be set forth in the sup
plement to the bid form, list of sub
contractors. The supplement shall be 
prepared as provided in paragraph (a) 
Of this § 5B-2.202-70.

(f) The following clause shall be in
cluded in the special conditions:

L is t in g  o f  S ubcontractors

(a) For each category on the list of sub
contractors, which is included as part of the 
bid, the bidder shall enter either (i) the 
name and address of the individual or firm 
with whom the bidder proposes to subcon
tract for performance of the category, or (ii) 
the bidder’s own name to indicate that the 
category will not be preformed by subcon
tract.

(b) If the bidder intends to subcontract 
with more than one subcontractor for a cat
egory, or to perform a portion of a category 
with the bidder’s own forces and subcon
tract with one or more subcontractors for 
the balance of the category, the bidder shall
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list all individuals or firms (including the 
bidder) and state the portion (by percentage 
or narrative description) of the category to 
be performed by each.

(c) If any alternate bids are required 
which would change the bidder’s selection 
of subcontractors for designated categories, 
the bidder shall list (1) the name and ad
dress of the individual or firm with whom 
the bidder proposes to subcontract (or the 
bidder's own name) for performance of the 
category if awarded the contract on the 
base bid only and (2) the individual or firm 
with whom the bidder proposes to subcon
tract (or the bidder’s own name) if the 
award includes one or''more of the related 
alternates. The bidder shall clearly show, 
after each listing, the basis for which each 
named individual or firm shall be deemed to 
be the listed subcontractor for the category.

(d) The list may be submitted with the bid 
or separately by telegraph or mail. If mailed 
separately, the envelope must be sealed, 
identified as to content, and addressed in 
the same manner as prescribed for submis
sion of bids. Failure to submit the list by 
the time set for bid opening shall cause the 
bid to be considered nonresponsive except 
under the conditions set out in the Late 
Bids and Modifications or Withdrawals 
clause of Standard Form 22, Instructions to 
Bidders (Construction Contract).

(e) Except as otherwise provided herein, 
the successful bidder (contractor) shall not 
have the onsite work of any listed category 
or portion of category performed by any in
dividual or firm other than those named in 
the bid for performance thereof.

(1) The contractor shall perform all onsite 
work of each category for which the con
tractor entered the contractor’s own name, 
with personnel carried on the contractor’s 
own payroll (other than operators of leased 
equipment).

(2) The contractor shall require any firm 
listed for the entire heating, ventilating, 
and air-conditioning (HVAC) to be experi
enced in and normally perform either heat
ing or air-conditioning. The listed subcon
tractor shall perform with the subcontrac
tor’s own forces at least 30 percent of the 
onsite labor for the entire HVAC category. 
If two or more firms are listed, at least one 
shall meet the experience requirements 
above and perform a minimum of 30 percent 
of the onsite labor of the work for the 
entire category.

(3) For all other categories, the contractor 
shall require each subcontractor (or the 
contractor) named in the bid for an entire 
category or portion thereof to perform with 
personnel carried on the subcontractor’s 
own payroll (other than operators of leased 
equipment) not less than 70 percent* of the 
onsite work of that category or portion of 
category.

‘ N ote .—If the contracting officer deter
mines that the 70 percent performance re
quirement, as stated above, is not feasible 
for a specific contract, the contracting offi
cer may specify a lesser percentage and 
subnfiit his findings for central office ap
proval prior to issuance of the solicitation.

(f) In the event a subcontractor fails or re
fuses to perform with the subcontractor’s 
own forces, the minimum amount of onsite 
work as specified above, the Government 
shall have the right to require the contrac
tor (1) to terminate the subcontract (2) to 
secure approval for a substitution under the

terms and conditions set forth in para
graphs (j) and (1) of this clause.

(g) For the purpose of this requirement, 
the following definitions apply: (1) The 
term “subcontractor” shall mean an individ
ual or firm with whom the bidder proposes 
to enter into a subcontract for the perform
ance of work on the site, including construc
tion, fabrication, or installation of materials 
and/or equipment pursuant to the project 
specifications applicable to any category in
cluded on the list of subcontractors. It ex
cludes any manufacturer, fabricator, or sup
plier whose onsite work would be limited to 
incidental activities such as testing or ad
justing equipment or material installed by 
others.

(2) The term “subcontract” includes, in 
addition to a two-signature document, all 
transactions resulting from acceptance of 
offers by awards or notices of awards, agree
ments and job orders, letter agreements, 
and letters of intent and orders such as pur
chase orders, under which the subcontract 
becomes effective by written acceptance or 
performance. It also includes modifications 
thereto.

(3) “Onsite work” is the cost of labor and 
supervision and excludes the cost of materi
als and/or equipment.

(h) Nothing contained in this clause shall 
be construed as changing the percentage re
quirement in the general conditions for the 
contractor to perform with the contractor’s 
own forces.

(i) The contractor shall be responsible for 
all aspects of performance by subcontrac
tors.
(205(c), 63 Stat. 390; (40 U.S.C. 486(c)).) 

Dated: August 31, 1978.
R obert K. Bogardus, 

Acting Commissioner.
[FR Doc. 78-25456 Filed 9-8-78; 8:45 am]

[6 8 2 0 -25 ]
CHAPTER 101— FEDERAL PROPERTY 

MANAGEMENT REGULATIONS

SUBCHAPTER F— ADP AN D  
TELECOMMUNICATIONS

[FPMR Arndt. F-331
PART 101-37— TELE

COMMUNICATIONS MANAGEMENT

Subpart 101-37.2— M ajor Changes 
and New  Installations

Major T elecommunications Changes

AGENCY: Automated Data and Tele
communications Service, General Ser
vices Administration.
ACTION: Final rule.
SUMMARY: This regulation clarifies 
the General Services Administration’s 
policy concerning approvals relative to 
the replacement of telecommunica
tions equipment. In the past some 
agencies have been replacing equip
ment without GSA approval or knowl
edge. This change to the regulations 
requires agencies to obtain GSA» ap

proval when this equipment is re
placed nr relocated.
EFFECTIVE DATE: September 11, 
1978.
FOR FURTHER INFORMATION 
CONTACT:

Robert R. Johnson, Procurement 
Policy and Regulations Branch, 
Policy and Evaluation Division, 
Office of Policy and Planning, Auto
mated Data and Telecommunica
tions Service, General Services Ad
ministration, Washington, D.C. 
20405, 202-566-0834.
Section 101-37.202 is amended by re

vising paragraphs (a) (1), (2), (5) 
through (9), and (11); adding para
graph (a)<12); and revising paragraph 
(b>to read as follows:
§ 101-37.202 Description of major changes.

* * * * *
(a) Local telephone service. (1) In

stallation, relocation, replacement, or 
removal of private branch exchanges.

(2) Installation, relocation, replace
ment, or Removal of one or more 
switchboard positions involving exist
ing services.

♦ * * « *
(5) Installation, relocation, replace

ment, or removal of 10 or more indi
vidual business lines in association 
with key telephone systems.

(6) Installation, replacement, or re
moval of tielines between private 
branch exchanges.

<7) [Reserved]
(8) Installation or replacement of 

Centrex telephone service on the 
agency’s premises or participation in 
Centrex telephone service which may 
be on the telephone company’s prem
ises.

(9) Installation or replacement of 
equipment of any type for which ter
mination liability - of more than 
$50,000 must be assumed on the re
moval of such equipment, and service 
connection charges, plant construction 
Charges, or minimum revenue guaran
tees of more than $50,000.

* * * * *
(11) Installation, relocation, replace

ment, or removal of Automatic Call 
Distributor (ACD) equipment. (For 
the purpose of § 101-37.203(a)(l), an 
ACD is considered to be PBX equip
ment.)

(12) Relocation of any key system, 
regardless of size or number of busi
ness lines, which has direct FTS cir
cuits attached thereto or direct dial 
access to FTS service.

(b) Intercity telephone service. In
stallation or replacement of voice fa
cilities interconnecting service points
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located in separate exchange areas, in
cluding Wide Area Telephone Service 
(WATS).

* * * * *

(Sec. 205(c), 63 Stat. 390; (40 U.S.C. 486(c)).) 
Dated: August 30,1978.

J ay Solomon,
Administrator of General Services. 

[FR Doc. 78-25425 Filed 9-8-78; 8:45 am]

[4110-12]
Title 45— Public W elfare

SUBTITLE A — DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE

PART 5b— PRIVACY ACT

Exempt Record Systems
AGENCY: Health, Education, and 
Welfare.
ACTION: Pinal rule.
SUMMARY: This regulation exempts 
from certain provisions of the Privacy 
Act two systems of records maintained 
by the Department of Health, Educa
tion, and Welfare: The “Health Re
sources Utilization Statistics, DHEW/ 
OASH/NCHS 09-37-0013” and the 
“Personnel Research and Merit Pro
motion Test Records, HEW/SSA/ 
OMA 09-60-0017.”

The intended effect of this amend
ment is to exempt these two systems 
of records from the notification, 
access, correction, and amendment 
provisions of the Privacy Act.

EFFECTIVE DATE: September 11, 
1978.

FOR FURTHER INFORMATION 
CONTACT:

Peter Gness, Acting Director, Fair 
Information Practice Staff, Room 
526F, Humphrey Building, 200 Inde
pendence Avenue SW., Washington, 
D.C. 20201, area code 202-245-7012.

SUPPLEMENTARY INFORMATION: 
on November 28, 19,77, notice was pub
lished in the F ederal R egister (42 FR 
60573) inviting written comments on 
the proposed exemption of the 
“Health Resources Utilization Statis
tics” and “Personnel Research and 
Test Validation Records” systems 
from the notification, access, correc
tion, and amendment provisions of the 
Privacy Act. Since that notice both 
systems have been renumbered, and 
the second system has also been ren
amed. Both systems have remained 
otherwise unchanged. Their proper 
identifications are now “Health Re

sources Utilization Statistics, DHEW/ 
OASH/NCHS 09-37-0013” and “Per
sonnel Research and Merit Promotion 
Test Records, HEW/SSA/OMA 09-60-
0017.”

One comment was received before 
the published due date, January 12, 
1978. That comment supported the 
Secretary’s proposal regarding the 
“Health Resources Utilization Statis
tics” system and agreed that the Pri
vacy Act exemption would encourage 
health care providers to supply more 
complete data for research conducted 
under the Health Services Research, 
Health Statistics and Medical Librar
ies Act. _

After condideration of all relevant 
information regarding the two record 
systems, the Secretary finds that the 
“Health Resources Utilization Statis
tics” system complies with subsection 
(k)(4) of the Privacy Act in that it is 
“required by statute to be maintained 
and used solely as statistical records.” 
The Secretary further finds thàt the 
“Personnel Research and Test Valida
tion Records” system complies with 
subsection (k)(6) of the Privacy Act in 
that it is “testing or examination ma
terial used solely to determine individ
ual qualifications for appointment or 
promotion in the Fédéral service, the 
disclosure of which would compromise 
the objectivity or fairness of the test
ing or examination process.”

45 CFR Part 5b is amended as fol
lows:

Section 5b.11 is revised by adding 
paragraphs (b)(2)(iii)(E) and 
(b)(2)(viXA) as follows:

§ 5b. 11 Exemptions.

* * * * *

(b) * * *
(2 ) * * *
(iii) * * *
(E) The Health Resources Utiliza

tion Statistics, DHEW/OASH/NCHS.

*  *  *  *  *

(vi) Pursuant to subsection (k)(6) of 
the Act:

(A) The Personnel Research and 
Merit Promotion Test Records, HEW/ 
SSA/OMA.

Dated: September 1,1978.
Hale Champion, 

Acting Secretary.
[FR Doc. 78-25458 Filed 9-8-78; 8:45 am]

[4910 -59 ]
Title 49— Transportation

CHAPTER V — NATIONAL HIGHW AY  
TRAFFIC SAFETY ADMINISTRA
TIO N, DEPARTMENT OF TRANS
PORTATION

[Docket No. 73-19; Notice 24]
PART 581—  BUMPER STANDARD 

Interpretation and Text Correction
AGENCY: National Highway Traffic 
Safety Administration (NHTSA).
ACTION: Correction and interpreta
tion.
SUMMARY: This notice responds to a 
request from Ford Motor Co. for fur
ther interpretation of the bumper da- 
mageability requirements of part 581, 
Bumper Standard, and announces the 
photographic procedure NHTSA will 
use as an aid in determining whether 
damage to filler panels and stone 
shields (shielding panels) is normally 
observable for purposes of compliance 
with the standard. This interpretation 
assists manufacturers in ascertaining 
whether contemplated bumper designs 
will provide a level of performance 
consistent with the requirements of 
part 581. This notice also corrects an 
inadvertent error in the previously an
nounced effective dates for phase I of 
the bumper requirements.
DATE: This interpretation and the 
correction to part 581 are effective im
mediately.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Richard Hipolit, Office of Chief 
Counsel, 400 Seventh Street SW., 
Washington, D.C. 20590, 202-426- 
9512.

SUPPLEMENTARY INFORMATION: 
NHTSA has established, through issu
ance of Part 581, Bumper Standard (49 
CFR Part 581), requirements for the 
impact resistance of vehicles in low- 
speed collisions. The effective dates of 
part 581 are September 1, 1978, for 
components other than the bumper 
face bar and certain associated fasten
ers (phase I), and September 1, 1979, 
for all vehicle components (phase II). 
On May 15, 1978, the agency pub
lished a notice (43 FR 20804) summa
rizing its interpretation of various as
pects of the part 581 damage resis
tance requirements as they relate to 
vehicle exterior surfaces. Ford Motor 
Co. has asked for additional clarifica
tion of the requirements of § 581.5(c)
(10) and (11) of the standard, in a 
June 22, 1978, request for interpreta
tion that has been placed in the public 
docket.
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Application of the Damage Criteria
to Bumper F ace Bars and Attached
Components

The phase II requirements prohibit 
permanent deviations from the origi
nal contours of vehicle exterior sur
faces following pendulum and barrier 
impacts. An exception is made for the 
“bumper face bar,” whose surface is 
permitted %-inch deviation from its 
original contour and position relative 
to the vehicle frame (set) and a %-inch 
deviation from its original contour on 
areas of contact with the barrier face 
or the impact ridge of the pendulum 
test device (dent) (§581.5(0(11)). 
Bumper face bar is defined in § 581.4 
as “any component of the bumper 
system that contacts the impact ridge 
of the pendulum test device.” NHTSA 
has stated that this definition includes 
components of a multipiece bumper 
which are connected as part of the 
same load bearing structure to a 
bumper system component which is 
contacted either by the pendulum test 
device or the test barrier (43 FR 20804; 
May 15, 1978).

Ford has inquired as to the applica
bility of this definition of bumper face 
bar to a variety of components such as 
directional signals and shielding 
panels, which may be mounted to a 
load bearing structure while them
selves performing no. structural func
tion. Components which do not per
form a load bearing function are not 
necessarily components of the bumper 
system (and potentially bumper face 
bar) solely as the result of their inci
dental mounting on or near a load 
bearing structure of the bumper 
system. Components must be exam
ined on a case-by-case basis to deter
mine whether they constitute compo
nents of the bumper system.

The. agency stated in a previous 
notice that shielding panels are con
sidered a component of the bumper 
system and thus will qualify as 
bumper face bar if contacted in testing 
(43 FR 20804; May 15, 1978). The same 
would be true of other cosmetic com
ponents directly associated with the 
bumper system’s function such as 
manufacturing cutout patches and 
tape strips the primary function of 
which is to hide protrusions, fasteners, 
or other unsightly aspects of the 
bumper’s construction.

Illumination devices, e.g., fog lamps 
and directional signals, are not associ
ated with the bumper system’s func
tion and could not qualify as compo
nents of the bumper system, even if 
contacted by the pendulum test device 
or barrier.

Still other components could be con
sidered components of the bumper 
system, depending on their application 
in a particular vehicle design. For ex
ample, a grille, which would generally 
be associated with the vehicle body,

could perform a protective function as 
a component of a bumper system in a 
soft-face configuration, and could 
therefore qualify as a component of 
the bumper system.

The agency recognizes that compo
nents mounted to a bumper face bar, 
but not themselves considered face bar 
because they are not part of the 
bumper system or are not impacted in 
testing, will necessarily^ move with the 
set of the bumper face bar, although 
they do not qualify for the permissible 
%-inch set allowance of (c)GIXi). 
However, the stricter damage limita
tions of §581.5(0(10), applicable to 
such components, are actually limited 
to “normally observable changes in 
th e , stated area following the pre
scribed test procedures” (42 FR 24058; 
May 12, 1977). “CMlovement of small 
patches covering manufacturing proc
ess cutouts on the face bar” and move
ment of shielding panels with the set 
of the bumper are not considered nor
mally observable (43 FR 20804; May 
15, 1978). Similarly, nonbumper (e.g., 
fog lamps) and other bumper system 
components (e.g., tape strips), at
tached to or built into a bumper face 
bar but not contactable by the test 
device would not be considered to have 
incurred normally observable damage 
when they simply move with the set of 
the face bar. Such movement would, 
however, be normally observable if the 
function of the mounted component 
were impaired, e.g., by misalinement, 
in the case of a fog lamp beam, to the 
extent that it would not be adjustable 
to its normal aim.

The thin, polymeric tape strips de
scribed above, typically are adhesively 
bonded to the surface areas of the 
bumper face bar. The impact of the 
pendulum test device or test barrier 
with the bumper face bar may cause 
distortions on portions of the face bar 
not directly impacted during testing 
and cause localized separation of these 
tape strips from the face bar surface, 
in the form of wrinkling or bubbling.

The agency has previously stated 
that, “while both barrier and pendu
lum impacts can cause some chipping 
or flaking of chrome or soft-face mate
rial (depending on the type of system 
being tested), such damage is insignifi
cant” (41 FR 9346; March 4, 1976). 
This reasoning also governs minor 
damage to tape strips,-such as wrin
kling or bubbling, fco long as the strips 
are contactable and thus quality as 
bumper face bar. This interpretation 
would apply equally whether the 
damage happened to fall at the area of 
impact or elsewhere on the face bar.

Any component of the bumper 
system which can be contacted by the 
impact ridge of the pendulum test 
device in any permissible pendulum 
stroke is considered bumper face bar 
for testing of that bumper system,

whether or not it was actually contact
ed in a particular test sequence. Fur
ther, the interpretation concerning 
noncontactable but load bearing com
ponents of multipiece bumpers dis
cussed above, although originally an
nounced in the context of metal 
bumpers (43 FR 20804; May 15, 1978), 
would also govern a multipiece 
bumper assembly equipped with plas
tic or rubber bumper guards or nerf 
strips. Thus, all load bearing compo
nents of the bumper assembly, wheth
er plastic, rubber, or metal would be 
considered bumper face bar and be en
titled to a %-inch set if they are con
nected as a part of the same load bear
ing structure.

Measurement of D amage to the 
Bumper F ace Bar

Paragraph 581.5(c)(ll) provides:
Thirty minutes after completion of each 

pendulum and barrier impact test, the 
bumper face bar shall have—
(i) No permanent deviation greater than Vi- 

inch from its original contour and position 
relative to the vehicle frame; and

(ii) No permanent deviation greater than %- 
inch from its original contour on areas of 
contact with the barrier face or the 
impact ridge of the pendulum test device 
measured from a straight line connecting 
the bumper contours adjoining any such 
contact area.
Ford has inquired as to the measure

ment techniques the agency will use in 
determining compliance with these 
damage limitations. NHTSA has previ
ously recognized that “the measure
ment of dent and set on some bumpers 
with complex curvature may not be a 
simple procedure” (42 FR 24056; May 
12, 1977). In many cases there may be 
more than one procedure by which 
damage can be accurately measured. 
Innovations in measurement tech
niques may be needed as new bumper 
designs are developed. Therefore, 
while the agency can express the basic 
measurement geometry (which ap
pears to be Ford’s basic concern) that 
establish compliance with the damage 
limits, it cannot specify a particular 
method to be used in measuring those 
distances in all cases.

Ford requested resolution of the in
advertent inconsistency between 
agency statements in the May 1978 in
terpretation that “the two types of de
viation are additive in an area of con
tact with the barrier face or impact 
ridge” but that “the localized devi
ation permitted by paragraph (ii) is 
measured taking any contour in the 
area of impact and measuring its 
movement from its location' prior to 
impact to postimpact.” The first state
ment accurately represents that the 
deviations are additive in the area of 
contact with the barrier or pendulum. 
The second statement failed to make 
the different and intended point that
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the contour of the contact area is 
measured from the contour previous 
to contact, but only after movement of 
the surface position and Contour rela
tive to the vehicle frame attributable 
to set has been subtracted. It should 
be noted that contour change attribute 
able to set must result from a general
ized flattening of the bumper surface 
outside the area of contact. Otherwise 
the concept of dent would be indistin
guishable from contour set.

The agency rejects Ford’s suggestion 
to merely measure the contour in the 
contact area in relation to the sur
rounding contour following impact. 
The best example of why the original 
contour must serve as the baseline is 
the case in which the contact area 
consisted of a %-inch protrusion from 
the surrounding area prior to impact 
and a %-inch depression in relation
ship to the surrounding contour fol
lowing impact. The resulting dent 
would actually be three-quarters-of- 
an-inch deep.

Ford further recommended that all 
dent measurements be made in verti
cal sections of the plane of impact 
which produced the dent. Recognizing 
the need for flexibility in the measure
ment of complex bumper configura
tions, Ford has withdrawn this portion 
of its request for interpretation.

Ford has questioned the portion of 
NHTSA’s previous interpretation (43 
FR 20804; May 15, 1978) which stated 
that dent may be measured “along any 
dimension, i.e., width, length, depth,” 
from any line connecting the adjacent 
bumper contours. The agency has de
cided that the %-inch dent limitation 
of § 581.5(c)(ll)(ii) should presently be 
limited to depth measurements only. 
Development of the phase II face-bar 
contour requirements and studies 
which formed the basis for the %-inch 
dent requirements during the rule- 
making proceeding focused primarily 
on limitation of the depth of devi
ations. A %-inch dent limitation meas
ured in any direction might, at this 
time, impose an 'unanticipated burden 
in some cases and perhaps restrict the 
flexibility of manufacturers in select
ing bumper systems for different 
model sizes which provide a suitable 
balance among the interrelated consid
erations of damage resistance, weight 
reduction, and cost. Should future 
testing and bumper design develop
ments indicate that further face-bar 
dent limitations would be beneficial, 
such a requirement will be the subject 
of a future rulemaking notice.

Finally, Ford has asked whether 
there can be more than one contact 
area for purposes of measuring 
damage resulting from a particular 
impact. It is clear that multiple areas 
of contact between the bumper face 
bar and the impact ridge or test bar
rier may exist, thus creating multiple
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areas in which dent may occur. Given 
the complexity of some bumper de
signs, it would be unrealistic and im
practical to require that all damage in
curred in an impact be combined for 
measurement purposes. Deviations 
caused by impact at noncontiguous lo
cations on the bumper system will be 
treated as separate contact areas, and 
damage in each of these areas will be 
measured separately, without refer
ence to any other area of contact.
P hotographic P rocedures T o Aid in

Evaluating Damage to Shielding
P anels

NHTSA’s previous interpretation of 
the Part 581 requirements (43 FR 
20804; May 15, 1978), addressed the 
problem of judging damage to vehicle 
shielding panels for purposes of deter
mining compliance with § 581.5(c)(10). 
That provision addresses all exterior 
surfaces other than bumper face bar 
and prohibits permanent deviation 
from original contours or separation 
of materials from the surface to which 
they are bonded. The interpretation 
reiterated that the agency does not 
consider damage to shielding compo
nents to be in violation of the stand
ard if that damage is not “normally 
observable.” In the case of shielding 
panels, damage not visible in good 
quality, photographic prints of the 
suspect area would not be considered 
by the agency to be “normally observ
able.” The notice indicated that the 
Office of Vehicle Safety Compliance 
(OVSC), formerly the Office of Stand
ards Enforcement, would establish 
standard procedures by which NHTSA 
would take its evaluative photographs.

While NHTSA originally stated that 
8 by 10 inch photographic prints 
would be employed, the agency has 
concluded that the use of contact 
prints of that size may present practi
cal difficulties due to the limited avail
ability and unwieldiness of large cam
eras. Further study of existing photo
graphs indicates that 4 by 5 inch con
tact prints are adequate for the agen
cy’s testing.

Upon completion of impact tests in 
accordance with the test procedures of 
§581.7, OVSC photographs shielding 
panel areas that may have experi
enced permanent deviation or separa
tion of materials;

View Camera. OVSC uses a standard 
4 by 5 inch View Camera with focal 
length of 127 mm, a maximum aper
ture of f/4.7, a coated lens and availa
ble shutter speeds of 1 second to 1/400 
second.

Film. OVSC uses type 52 Pola Pan 4 
by 5 inch film for Polaroid prints.

Illumination. OVSC takes the pho
tographs indoors using the following 
illumination procedures: (1) Illuminat
ing the area to be photographed with 
crosslighting using two 1,000-watt pho-
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toflood lamps for main light, and one 
1,000-watt photoflood lamp for fill-in 
light; and (2) positioning the photo- 
flood lamps so that the light rays 
strike the subject area at a 45-degree 
angle from a distance of 10 feet from 
the area being photographed.

Camera position. OVSC positions 
the camera at a distance of 6 feet from 
the center of *the suspect area and uti
lizes ground glass focusing to properly 
focus the camera for that distance. 
Photographs are taken both at 90° and 
45° angles relative to the suspect area.

Exposure. OVSC utilizes a General 
Electric, DeJur or Weston photoelec
tric exposure meter to determine the 
exposure requirements. Light readings 
are taken by measuring thé intensity 
of reflected light from a  Kodak Gray 
Card placed upon the area to be pho
tographed. The meter is placed near 
enough to the subject (gray card) to 
indicate the average reflected light (at 
least within a distance equal to the 
width of the subject being photo
graphed). A light reading is obtained 
and set opposite the film speed which 
is indicated on the meter so that the 
f/stop or the aperture settings and 
shutter speeds coincide. The correct 
camera setting is read directly from 
the meter.

Photographic prin t OVSC produces 
4 by 5 inch black and white photo
graphic contact prints from the Polar
oid film.

Examination of contact prin t OVSC 
examines the completed contact print 
with the unaided eye for compliance 
with §581.5(0(10).

Correction of Phase I Effective 
Dates

On May 12, 1977, NHTSA published 
a  F ederal R egister notice (42 FR 
24056) responding to petitions for re
consideration and revising the format 
of Part 581 as originally announced on 
March 4, 1976 (41 FR 9346). Those no
tices inadvertantly indicated that the 
Phase I exterior surface requirements, 
now contained in § 581.5(c)(8), would 
apply to vehicles manufactured from 
September 1, 1978, to August 1, 1979. 
The requirements of § 581.5(c)(8) actu
ally apply to vehicles manufactured 
until August 31, 1979, and the regula
tion is therefore corrected to reflect 
the intended effective dates.

In consideration of the foregoing, 
the date “August 1, 1979”, contained 
in 49 CFR 581.5(c)(8), is hereby cor
rected to read “August 31,1979”.

The program official and lawyer 
principally responsible for this docu
ment are Nelson Gordy and Richard 
Hipolit, respectively.
(Secs. 103, 1Ï9, Pub. L. 89-563, 80 Stat. 718 
(15 U.S.C. 1392, 1407); sec. 102, Pub. L. 92- 
513, 86 Stat. 947 (15 U.S.C. 1912); delegation 
of authority at 49 CFR 1.50.)
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Issued on: August 30,1978.
J oan Claybrook, 

Administrator. 
[FR Doc. 78-25434 Filed 9-8-78; 8:45 am]

[4 3 1 0 -55 ]
Title 50— W ild life and Fisheries

CHAPTER I— U.S. FISH AND WILDLIFE 
* SERVICE, DEPARTMENT OF THE IN - 

TERIOR

PART 32— HUNTING

Opening o f K irw in N ational W ild life  
Refuge, Kansas, to  M igratory  
Game Hunting

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Special regulation.
SUMMARY: The Director has deter
mined that the opening to migratory 
game hunting of Kirwin National 
Wildlife Refuge is compatible with the 
objectives for which the area was es
tablished, will utilize a renewable nat
ural resource, and will provide addi
tional recreational opportunity to the 
public.
DATES: Geese—Canada and/or white- 
front: October 14, 1978, through De
cember 24, 1978, inclusive. Geese— 
Snow and blue: October 28, 1978, 
through January 21, 1979, inclusive. 
Ducks—October 28, 1978, through De
cember 17, 1978, inclusive and Decem
ber 23, 1978, through December 31, 
1978, inclusive,/
FOR FURTHER INFORMATION 
CONTACT:

Keith S. Hansen, Kirwin, Elans. 
67644, telephone 913-646-2373.

SUPPLEMENTARY INFORMATION:
§ 32.12 Special regulations; migratory 

game birds; for individual wildlife 
refuge areas.

Public hunting of ducks, geese, and 
coot on the Kirwin National Wildlife

RULES AND REGULATIONS

Refuge, Kansas, is permitted only on 
the area designated by signs as open to 
hunting. This open area, comprising 
620 acres, is delineated on maps availa
ble at refuge headquarters, 5 miles 
west of Kirwin, Kans., and from the 
area manager, U.S. Fish and Wildlife 
Service, Suite 106, Rockcreek Office 
Building, 2701 Rockcreek Parkway, 
North Kansas City, Mo. 64116.

Hunting shall be in accordance with 
all applicable State regulations gov
erning the hunting of ducks, geese, 
and coots subject to the following spe
cial condition:

(1) Blinds—Temporary blinds con
structed above ground from natural 
vegetation are permitted. Digging of 
holes or pits to serve as blinds is pro
hibited.

The provisions of this special regula
tion supplement the regulations which 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 59, Code of Federal'Regulations, 
Part 32. The public is invited to offer 
suggestions and comments at any 
time.

N ote .—The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara
timi of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107

Dated: September 1,1978.
K eith S. Hansen, 

Refuge Manager.
[FR Doq. 78-25427 Filed 9-8-78; 8:45 am]

[4 3 1 0 -55 ]
PART 32— HUNTING

Opening o f Kirw in N ational W ild life  
Refuge, Kansas, to  Upland Game 
Hunting

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Special regulation.
SUMMARY: The Director has deter
mined that the opening to upland 
game hunting of Kirwin National

Wildlife Refuge is compatible with the 
objectives for which the area was es
tablished, will utilize a renewable nat
ural resource, and will provide addi
tional recreational opportunity to the 
public.
DATES: Pheasants—November 11, 
1978, through January 28, 1979, inclu
sive. Quail—November 18, 1978,
through January 28, 1979 inclusive. 
Rabbits and squirrels: Only on those 
days during the open season for the 
hunting of pheasants and quail.
FOR FURTHER INFORMATION 
CONTACT:

Keith S. Hansen, Kirwin, Kans.
67644, telephone 913-646-2373.

SUPPLEMENTARY INFORMATION:
§32.22 Special regulations; upland game; 

for individual wildlife refuge areas.
Public hunting of pheasants, quail, 

cottontail rabbits, and fox squirrels on 
the Kirwin National Wildlife refuge, 
Kansas« is permitted only on the area 
designated by signs as open to hunt
ing. This open area, comprising 3,700 
acres, is delineated on maps available 
at refuge headquarters, 5 miles west of 
Kirwin, Kans., and from the area man
ager, U.S. Fish and Wildlife Service, 
Suite 106, Rockcreek Office Building, 
2701 Rockcreek Parkway, North 
Kansas City, Mo. 64116.

The provisions of this special regula
tion supplement the regulations whieh 
govern hunting on wildlife refuge 
areas generally which are set forth in 
Title 59, Code of Federal Regulations, 
Part 32 and are effective through Jan
uary 28, 1979. The public is invited to 
offer suggestions and comments at any 
time.

Note.—The U.S. Fish and Wildlife Service 
has determined that this document does not 
contain a major proposal requiring prepara
tion of an economic impact statement under 
Executive Order 11949 and OMB Circular 
A-107.

Dated: September 1,1978.
K eith  S .H ansen, 

Refuge Manager.
[FR Doc. 78-25428 Filed 9-8-78; 8:45 am]
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__________ proposed rules_____ ______
This section of the FEDERAL REGISTER contains notices to the public of the proposed issuance of rules and regulations. The purpose of these notices is to 

give interested persons an opportunity to participate in the rule making prior to the adoption of the final rules.

[1505- 01]
DEPARTMENT OF ENERGY

Economic Regulatory Administration 

[10 CFR Parts 211 and 212]

EMERGENCY STANDBY M AN D ATO RY CRUDE 
OIL AN D  REFINERY YIELD PROGRAMS

Further Notice of Public Hearing and
Solicitation o f Additional Comment

Correction
In FR Doc. 78-24624 appearing at 

page 38848 in the issue of Thursday, 
August 31, 1978 the hearing date in 
the third column, first line now read
ing, “September 26, 1978” should be 
corrected to read, “September 25, 
1978”.

[4910- 13]
DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

[Docket No. 78-CE-16-AD1
[14 CFR Part 39]

AIRWORTHINESS DIRECTIVES

Gates Learjet 35/36 Series Airplanes

AGENCY: Federal Aviation Adminis
tration (FAA), DOT.
ACTION: Notice of proposed rulemak
ing.
SUMMARY: This notice proposes to 
add an airworthiness directive (AD) 
applicable to Gates Learjet 35/36 
series airplanes that would require re
petitive inspections of the cabin upper 
door locking mechanism and places a 
3,000-hour life limit on one component 
in that mechanism until door modifi
cation kit AMK78-2 is installed. This 
action will help insure correct flight 
crew analysis in the event of an illumi
nated door open warning light on 
these airplanes and will eliminate the 
unsafe conditions that can exist when 
a certain bolt in the door locking 
mechanism fails during the door clos
ing operation.
DATES: Comments must be received 
on or before November 14,1978.
ADDRESSES: Send comments on the 
proposal to: FAA Central Region, 
Office of the Regional Counsel, ACE- 
7, Attention: Rules Docket Clerk, 
Docket No. 78-CE-16-AD, 601 East 
12th Street, Kansas City, Mo. 64106.

Gates Learjet 35/36/35A/36A main-, 
tenance manual revisions having tem
porary revision Nos. 5-52, 5-54, and 5- 
55 applicable to this AD may be ob
tained from Gates Learjet Corp., Mid- 
Continent Airport, P.O. Box 7707, 
Wichita, Kans. 67277, telephone 316- 
722-5640. A copy of this service infor
mation cited above is contained in the 
Rules Docket, Room 916, 800 Indepen
dence Avenue SW., Washington, D.C.
FOR FURTHER INFORMATION 
CONTACT:

William L. Schroeder, Aerospace En
gineer, Engineering and Manufactur
ing Branch, FAA, Central Region, 
601 East 12th Street, Kansas City, 
Mo. 64106, telephone 816-374-3446.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to par
ticipate in the proposed rulemaking by 
submitting such written data, views, or 
arguments as they may desire. Com
munications should identify the AD 
docket number, and be submitted in 
duplicate to the address specified 
above. All comments received on or 
before the closing date for comments 
will be considered by the Administra
tor before action is taken on the pro
posed rule. The proposal contained in 
this notice may be changed in light of 
the comments received. All comments 
received will be available both before 
and after the closing date for com
ments in the rules docket for examina
tion by interested persons.

Availability of NPRM
Any person may obtain a copy of 

this NPRM by submitting a request to 
the FAA, Office of Public Affairs, At
tention: Public Information Center, 
APA-430, 800 Independence Avenue 
SW., Washington, D.C. 20591, or by 
calling 202-426-8058. Communications 
must identify the notice number of 
this NPRM. Persons interested in 
being placed on a mailing list for 
future NPRM’s should also request à 
copy of Advisory Circular No. 11-2 
which describes the application proce
dures.

T he P roposal

Investigation of a recent incident on 
a Gates Learjet model 23 airplane 
which involved opening of the cabin 
entrance upper door during takeoff 
showed that the bolt common to the

upper door locking pins actuating 
mechanism and the inside locking 
handle had failed because of fatigue. 
Friction between the handle and its 
shaft, after bolt failure, allowed what 
appeared to be satisfactory operation 
of the door pins with the door open. 
However, slippage of the door handle 
on its shaft when the door was closed 
prevented the locking pins from being 
driven all the way into the locked posi
tion, thereby allowing the door to 
open as a result of vibration, external 
air loads or cabin pressurization loads. 
Subsequent investigation by the man
ufacturer shows that fatigue failure of 
the bolt is due to wear of the hole in 
which the bolt is installed and high 
door locking forces caused by a worn 
or improperly rigged door locking 
mechanism.

To correct the above conditions, AD 
77-19-02 (42 FR 46920-46923) was 
issued, applicable to Gates Learjet 23, 
24, and 25 series airplanes having a 36- 
inch wide (as opposed to a 24-inch 
wide) cabin door. Subsequently, Gates 
Learjet has developed a door modifica
tion kit No. AMK78-2 which, when in
stalled, eliminates the need for the re
petitive inspections and bolt replace
ment. AD 77-19-02 has been amended 
to add the door modification kit as an 
optional means of compliance. The 
design for 36-inch wide cabin doors on 
Gates Learjet 35/36 series airplanes is 
identical to the design of doors on 
Gates Learjet 24 and 25 series air
planes on which bent or sheared bolts 
were discovered as a rfesult of the issu
ance of AD 77-19-02. Because of these 
developments, Gates Learjet has 
issued revisions numbered 5-52, 5-54, 
and 5-55 to maintenance manual 35/ 
36/35A/36A, applicable to 35/36 series 
airplanes, recommending a 3,000-hour 
life limit for the bolt and repetitive in- 
spections of the door locking mecha
nism.

The FAA has concluded that failure 
of the bolt common to the upper door 
locking pins actuating mechanism and 
the door handle shalft is an unsafe 
condition thay may exist or develop in 
other airplanes of the same type 
design. The FAA believes that the in
spections and bolt replacement noted 
above should be made mandatory to 
assure accomplishment by all owners/ 
operators of affected 35/36 series air
planes, regardless of the type of in
spection program approved for the air
planes, pending door modification. Ac
cordingly, an AD is being proposed
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that would make compliance with the 
aforementioned service manual revi
sions mandatory for certain Gates 
Learjet 35/36 series airplanes having 
36-inch wide cabin doors until door 
modification kit No. AMK78-2 is in
stalled.

The P roposed Amendment

Accordingly, the PAA proposes to 
amend § 39.13 of part 39 of the Federal 
Aviation Regulations (14 CFR 39.1$) 
by adding the following new airworthi
ness directive:
G ates L ea rjet . Applies to those model 35 

(serial Nos. 35-001 through 35-167) and 
36 (serial Nos. 36-0Q1 through 36-038) 
airplanes, certificated in all categories, 
which have a 36-inch wide (as opposed 
to 24-inch wide) cabin door.

Compliance. Required as indicated in ac
cordance with compliance table I set forth 
in this AO, unless already accomplished.

To assure proper locking of the cabin 
upper door when the inside handle is in the 
locked position and to prevent possible un
wanted door openings that may occur, ac
complish the following at the time intervals 
noted in table I of this AD:

(A) Inspect and replace, at the time inter
vals noted in table I above, the bolt identi
fied as [5] in figure I of this AD in accord
ance with Gates Learjet 35/36/35A/36A 
maintenance manual temporary revisions 
Nos. 5-52 and 5-55 or later revisions and as 
summarized below:

(1) Remove the bolt from the upper door 
rod control assembly and visually inspect it 
for cracks, breaks, bends, or wear. If any of 
the aforementioned defects are found, ac
complish the door locking mechanism in
spection required by paragraph “B” of this 
AD prior to the next flight; and

(2) Replace the bolt removed in paragraph 
(A)(1) of this AD with a new Gates Learjet 
part No. 2311490-8 bolt, or a new AN3-21 
bolt modified in accordance with detail “A” 
in figure I of this AD, and secure using an 
AN960D10 washer and either a new 
MS20365-1032 nut or AN310-3 nut and 
MS24665-132 cotter pin.
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TABLE I

COMPLIANCE TIMES

Airplane
I N S P E C T I O N T I M E S

Total Time 
In Service

Paragraph "A" Bolt 
Inspection & Replacement

Paragraph "B” Locking 
s Mechanism Inspection

(Hours)

Initial
Inspection/
Replacement

Interval for 
Repetitive 
Inspections/ ' 
Replacement

Initial 
Inspect iojj

Interval for
Repetitive
Inspections

0 - 2,999 Prior to or upon 
the accumulation 
of 3,075 hours* 
time-in-service

Each 3,000 hours'
time-in-service
thereafter

In accordance 
with asterisk(*) 
paragraph below 
ôr upon accumula
tion of 6,075 
hours' time-in
service, .which
ever occurs first

In accordance 
with asterisk(*) 
paragraph below 
or upon accumula
tion of each 
6,000 hours' time- 
in-service after 
initial inspectior

3,000 - 5,999 Within 75 hours* 
time-in-service 
after the effec
tive date of this 
AD

Each 3,000 hours' 
time-in—service 
thereafter

In accordance 
with asterisk(*) 
paragraph below 
or upon accumula
tion of 6,075 
hours' time-in- 
service, which
ever occurs first

In accordance 
with asterisk(*) 
paragraph below 
or upon accumula
tion* of each 
6,000 hours' time- 
in-service after 
initial inspectior

6,000 - up Within 75 hours* 
time-in-service 
after the effec
tive date of this 
AD

Each 3,000 hours*
time-in-service
thereafter

Within 75 hours* 
time-in-service 
after the effec
tive date of this 
AD

4

In accordance 
with asterisk(*) 
paragraph below 
or upon accumula
tion of each 
6,000 hours' time- 
in-service after 
initial inspectior

* The door locking mechanism inspection must be accomplished any time the bolt inspection 
required by Paragraph "A" of this AD reveals a cracked, bent, broken or worn bolt.
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locking nut.

Derail A

FIGURE I
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(B) Inspect, at the time intervals noted in 

table I above, the cabin door locking mecha
nism in accordance with Gates Lear jet 35/ 
36/35A/36A/ maintenance manual tempo
rary revision No. 5-54 or later revisions, and 
as summarized below:

(1) Drill out rivets and remove cabin 
upper door inner panel.

(2) Remove and inspect door locking 
mechanism for wear and defects in accord
ance with Learjet Service manual inspection 
requirements. The maximum allowable di
ameter (measured in any direction) of the 
hole in which the [5] bolt is installed is 
0.201 inches. Replace any excessively worn 
or defective parts prior to the next flight.

(3) Reinstall door locking mechanism and 
using rivets, reinstall the inner panel.

(4) Check door locking mechanism for free 
movement with no binding through entire 
operating travel. Correct any binding prior 
to the next flight.

(5) Energize door warning system and 
check its operation for proper functioning.

(C) Submit a written report on any 
cracked, broken, bent or worn [5] (see figure 
I of this AD) bolts discovered during inspec
tions required by this AD to the PAA via a 
letter to-PAA, Chief, Engineering and Man
ufacturing Branch (ACE-210), 601 East 12th 
Street, Kansas City, Mo. 64106, or an FAA 
M or D report (PAA Form 8330-2).

The report must include airplane model, 
serial number, airplane total time-in-service, 
bolt or pin total time-in-service and state
ments describing the condition of the bolt 
and the hole including dimensions of the 
hole determined in accordance with para
graph (B)(2) of this AD. (Reporting ap
proved by the Office of Management and 
Budget under OMB No. 04-RO174.

(D) The actions made mandatory by para
graphs A, B, and C of this AD are no longer 
required when Gates Learjet door modifica
tion kit AMK78-2 is installed.

(E) Airplanes may be flown in accordance 
with FAR 21.197 to a base where this AD 
can be accomplished.

(P) Any equivalent method of compliance 
with this AD must be approved by the 
Chief, Engineering and Manufacturing 
Branch, FAA, Central Region.
(Secs. 313.(a), 601, 603 of the Federal Avi
ation Act of 1958, as amended, (49 U.S.C. 
1354(a), 1421, 1423); sec. 6(c) Department of 
Transportation Act (49 U.S.C. 1655(c)); 
511.85 of the Federal Aviation Regulations 
(14 CFR sec. 11.85).)

N ote.—The FAA has determined that this 
document involves a proposed regulation 
which is not considered to be significant 
under the procedures and criteria prescribed 
by Executive Order 12044 and as imple
mented by interim Department of Transpor
tation guidelines (43 FR 9582; March 8, 
1978).

Issued in Kansas City, Mo. on 
August 28,1978.

C. R. Melugin, Jr.
Director, Central Region.

[FR Doc. 78-25443 Filed 9-8-78; 8:45 am]

[4910- 13]
[14 CFR Part 7t]

[Airspace Docket No. 78-CE-22]
CONTROL ZO N E A N D  TRANSITION AREA, 

S C O n S  BLUFF, NEBR.

Proposed Alteration

AGENCY: Federal Aviation Adminis
tration (FAA), DOT.
ACTION: Notice of proposed rulemak
ing (NPRM).
SUMMARY: This notice proposes to 
alter the control zone and the 700-feet 
transition area at Scottsbluff, Nebr., 
to provide additional controlled air
space for aircraft executing a new 
VOR/DME instrument approach pro
cedure to runway 5 at the Scotts Bluff 
County Airport, Scottsbluff, Nebr.
DATES: Comments must be received 
on or before October 14,1978.
ADDRESSES: Send comments on the 
proposal to Federal Aviation Adminis
tration, Chief, Operations, Procedures 
and Airspace Branch, Air Traffic Divi
sion, ACE-530, 601 East 12th Street, 
Kansas City, Mo. 64106, telephone 
816-374-3408. The official docket may 
be examined at the Office of the Re
gional Counsel, Central Region, Feder
al Aviation Administration, Room 
1558, 601 East 12th Street, Kansas 
City, Mo. An informal docket may be 
examined at the Office of the Chief, 
Operations, Procedures and Airspace 
Branch, Air Traffic Division.
FOR FURTHER INFORMATION 
CONTACT:

Gary W. Tucker, Airspace Specialist, 
Operations, Procedures, and Air
space Branch, Air Traffic Division, 
ACE-538, FAA, Central Region, 601 
East 12th Street, Kansas City, Mo. 
64106, telephone 816-374-3408.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons may participate 
in the proposed rulemaking by submit
ting such written data, views, or argu
ments as they may desire. Communi
cations should identify the airspace 
docket number, and be submitted in 
duplicate to the Operations, Proce
dures and Airspace Branch, Air Traf
fic Division, Federal Aviation Adminis
tration, 601 East 12th Street, Kansas 
City, Mo. 64106. All communications 
received on or before October 14,1978, 
will be considered before action is 
taken on the proposed amendment. 
The proposal contained in this notice 
may be changed in light of the com
ments received. All comments received 
will be available both before and after 
the closing date for comments in the 
rules docket for examination by inter
ested persons.

Availability of NPRM
Any person may obtain a copy of 

this NPRM by submitting a request to 
the Federal Aviation Administration, 
Operations, Procedures and Airspace 
Branch, 601 East 12th Street, Kansas 
City, Mo. 64106, or by calling 816-374- 
3408. Communications must identify 
the notice number of this NPRM. Per
sons interested in being placed on a 
mailing list for further NPRM’s 
should also request a copy of Advisory 
Circular No. 11-2 which describes the 
application procedure.

The P roposal

The FAA is considering amendments 
to subpart F, §71.171 of the Federal 
Aviation regulations (14 CFR 71.171) 
and subpart G, § 71.181 of the Federal 
Aviation regulations (14 CFR 71.181) 
by altering the control zone and 700- 
foot transition area at Scottsbluff, 
Nebr. To enhance airport usage by 
providing additional instrument ap
proach capability to the Scotts Bluff 
County Airport, the city of Scottsb
luff, Nebr., has requested a new VOR/ 
DME instrument approach procedure 
to runway 5. The establishment of this 
instrument approach procedure en
tails alteration of the control zone and 
transition area at Scottsbluff, Nebr., 
at and above 700 feet above ground 
level (AGL) within which aircraft are 
provided additional air traffic control 
service. The Intended effect of this 
action is to insure segregation of air
craft using the new approach proce
dure under instrument flight rules 
(IFR) and other aircraft operating 
under visual flight rules (VFR).

Accordingly, the Federal Aviation 
Administration proposes to amend 
subpart F, §71.171 of the Federal Avi
ation regulations (14 CFR 71.171) as 
republished on January 3, 1978 (43 FR 
355), by altering the following control 
zone: .

S cottsbluff, N ebr.
Within a 5-mile radius of the Scottsbluff 

County Airport (latitude 41o52'40" N., longi
tude 103*35'47'' W.); and within 2 miles each 
side of the Scottsbluff VORTAC 259° radial 
extending from the 5-mile radius zone to 
the VORTAC; and within 2-miles each side 
of the ILS localizer northwest course ex
tending from the 5-mile radius zone to 7- 
miles northwest of the airport; and within 
4.5 miles each side of the Scottsbluff 
VORTAC 256* radial extending from the 5- 
mile radius zone to 15.5 miles west of the 
VORTAC.

Additionally, subpart G, §71.181, of 
the Federal Aviation regulations (14 
CFR 71.181) as republished on Janu
ary 3,1978 (43 FR 440), by altering the 
following transition ar^a:

S cottsbluff, N ebr.
That area extending upward from 700 feet 

above the surface within a 9.5-mile radius of 
the Scottsbluff Comity Airport (latitude
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41°52'40" N., longitude 103°35’47" W.); 
within 4.5 miles south and 9.5 miles north of 
the Scottsbluff VORTAC 079° radial ex
tending from the 9.5-mile radius to 13 miles 
east of the VORTAC; within 4.5 miles 
southwest and 9.5 miles northeast of the 
TT.fi localizer southeast course extending 
from the 9.5-mile radius to 13 miles south
east of the outer marker; within 5 miles 
northeast and 9.5 miles southwest of the 
TT.fi Jocalizer northwest course extending 
from the 9.5-mile radius to 17.5 miles north
west of the airport; within 4.5 miles south 
and 4.5 miles north of the Scottsbluff 
VORTAC 256° radial extending from the 
9.5-mile radius to 19.5 miles west of the 
VORTAC.
(Sec. 307(a), Federal Aviation Act of 1958 as 
amended (49 U.S.C. 1348); sec. 6(c), Depart
ment of Transportation Act (49 U.S.C. 
1655(c)); sec. 11.61 of the Federal Aviation 
regulations (14 CFR 11.61).)

N ote .—The FAA has determined that this 
document involves a proposed regulation 
which is not considered to be significant 
under the procedures and criteria prescribed 
by Executive Order 12044 and as imple
mented by interim Department of Transpor
tation guidelines (43 FR 9582; Mar. 8, 1978).

Issued in Kansas City, Mo., on 
August 29,1978.

J ohn E. Shaw, 
Acting Director, 

Central Region.
[FR Doc. 78-25442 Filed 9-8-78; 8:45 am]

[4810-22]
DEPARTMENT OF THE TREASURY

Customs Service 

[19 CFR Part 6]

AIR COMMERCE REGULATIONS

Withdrawal of a  Proposed Amendment to the 
Customs Regulations Pertaining to Permits to 
Proceed for Foreign-Registered Aircraft

AGENCY: United States Customs 
Service, Department of the Treasury.
ACTION: Withdrawal of proposed 
amendment.
SUMMARY: This document with
draws a notice of a proposal to require 
foreign-registered private aircraft ar
riving from outside the United States 
to obtain a permit from Customs 
before proceeding from the airport of 
entry to any other airport in the 
United States. The Customs Service 
has determined that implementation 
of this procedure at this time would 
not be in the public interest.
EFFECTIVE DATE: September 11, 
1978.
FOR FURTHER INFORMATION 
CONTACT:

Donald H. Reusch, Carriers, Draw
back and Bonds Division, U.S. Cus
toms Service, 1301 Constitution 
Avenue NW., Washington, D.C.

20229, 202-566-5706. 
SUPPLEMENTARY INFORMATION: 

Background

On October 5, 1977, the Customs 
Service published a notice of proposed 
rulemaking in the Federal R egister 
(42 FR 54310) to amend § 6.2(d)(1) of 
the Customs Regulations (19 CFR 
6.2(d)(1)) to require foreign-registered 
private aircraft arriving from outside 
the United States to obtain a permit 
from Customs before proceeding from 
the airport of entry to any other air
port in the United States. A similar 
permit-to-proceed requirement now is 
applicable to foreign-registered com
mercial aircraft arriving from outside 
the United States. The purpose of the 
proposal was to facilitate enforcement 
of the laws administered by the Cus
toms Service by providing Customs a 
means of monitoring the movement of 
foreign-registered private aircraft in 
the United States, including aircraft 
suspected of smuggling and aircraft 
which may become subject to the pay
ment of duty because of their sale in 
the United Statés.

D iscussion of Major Comments

Several commenters expressed the 
opinion that the amendment would 
not achieve its intended purpose be
cause it would not improve the en
forcement capabilities of the Customs 
Service and that the procedure would 
do little to stop smuggling. One com- 
menter suggested that enforcement 
should be handled at the airport of 
first arrival and the pilot or aircraft 
owner should not be subject to contin
ued surveillance in the United States.

Other commenters noted that Cus
toms can control and collect duty on 
the sale in the United States of for
eign-registered aircraft by coordinat
ing its requirements with the Federal 
Aviation Administration (FAA). It also 
was suggested that the FAÀ could 
notify Customs of any application for 
registration of an aircraft that previ
ously had a foreign registration.

Many commenters observed that the 
amendment would result in a burden 
on the general public as well as the 
Customs Service because of the 
marked increase in the paperwork re
quirements. They noted that the pro
cedure would require sufficient Cus
toms manpower, during normal work
ing hours as well as on weekends, to 
ensure that permits were issued with
out undue delay.

Several commenters stated that it 
frequently is desirable and necessary 
to change an itinerary during the 
course of a business trip and that fuel 
supply, operational requirements, and 
weather conditions also may necessi
tate a change in itinerary, making it 
extremely difficult for a pilot to desig

nate in advance the other airports to 
be visited in the United States when 
departing the airport of entry.

Some commenters noted that the 
amendment might place the United 
States in violation of the Convention 
on International Civil Aviation which 
in part concerns the right of certain 
foreign aircraft to make stops within 
another country without the necessity 
of obtaining prior permission.

Oth^r commenters stated that the 
amendment would discriminate 
against owners and pilots of foreign- 
registered aircraft flying to the United 
States because it would not impose the 
same degree of control over foreign- 
registered automobiles entering the 
United States. One commenter noted 
that business users or private foreign- 
registered aircraft in the United States 
would fihd that any delay imposed 
upon their operations by the amend
ment would be unreasonable, unneces
sary and discriminatory. Several com
menters suggested that the inconve
nience imposed on foreign aircraft vis
iting the United States would discour
age tourism.

Many commenters expressed con
cern that adoption of the proposal 
would result in retaliatory measures 
by other countries against the United 
States.

No comments were received in favor 
of adoption of the proposal.

R elated Developments

The Customs Service notes that the 
Private Aircraft Inspection Reporting 
System (PAIRS), its recently initiated 
national automated arrival reporting 
system, may be utilized to facilitate 
enforcement of the laws it administers 
relating to private aircraft.

W ithdrawal of P roposal

In view of the foregoing, the Cus
toms Service has determined that 
adoption of the proposal at this time 
would not be in the public interest. Ac
cordingly, the notice of proposed 
amendment to § 6.2(d)(1) of the Cus
toms regulations in withdrawn.

Drafting Information

The principal author of this docu 
ment was Charles D. Ressin, Regula 
tions and Legal Publications Division 
Office of Regulations and Rulings 
U.S. Customs Service. However, per 
sonnel from other offices of the Cus 
toms Service participated in its devel 
opment.

G. R. D ickerson, 
Acting Commissioner of Customs.

Approved: August 30,1978.
R ichard J . Davis,
Assistant Secretary of the 
Treasury.

[FR Doc. 78-25501 Filed 9-8-78; 8:45 am]
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[8320-01]

Part 3.
VETERANS ADMINISTRATION

[38 CFR Part 3]

VETERANS BENEFITS

Effective Dates

AGENCY: Veterans Administration. 
ACTION: Proposed rulemaking.
SUMMARY: The Veterans Adminis
tration proposes to amend its regula
tion concerning the effective date of 
an apportionment of a running award 
of compensation or pension. Under the 
current regulation the effective date 
of an apportionment of a running 
award of compensation or pension is 
the first day of the month following 
the month in which claim is received 
for apportionment. We are now pro
posing to change this effective date to 
first day of the month following the 
month in which the decision to appor
tion is made. The need for this change 
results from our belief that the cur
rent effective date rule does not afford 
the veteran due process of law in the 
apportionment decisionmaking proc
ess. The terms "widow” or “widower” 
have been changed to "surviving 
spouse” to eliminate gender refer
ences.
DATES: Comments must be received 
on or before October 11, 1978. It is 
proposed to make this change effec
tive date of final approval.
ADDRESSES: Send written comments 
to Administrator of Veterans Affairs 
(271A), Veterans Administration, 810 
Vermont Avenue NW., Washington, 
D.C. 20420.

Comments will be available for in
spection at the address shown above 
during normal business hours until 
October 23,1978. v'
FOR FURTHER INFORMATION 
CONTACT:

T. H. Spindle, 202-389-3005.
SUPPLEMENTAL INFORMATION: 
Under 38 U.S.C. 3107 all or any part of 
the compensation or pension payable 
to a veteran may be apportioned as 
may be prescribed by the Administra
tor if the veteran is not living with his 
(her) spouse, or if his (her) children 
are not in his (her) custody. This sec
tion of the law also provides for an ap
portionment of other Veterans Admin
istration benefits as well as apportion
ment in the case of hospitalized veter
ans. (The point of emphasis for this 
explanation, however, is that benefits 
may be apportioned "as may be pre
scribed by the Administrator.” This is 
the authority for the proposed 
change.

Pursuant to this authority, § 3.400(e) 
provides that the effective date of a

decision to apportion a running award 
shall be the first day of the month fol
lowing the month in which the claim 
is received. Other regulatory provi
sions (§§3.450 through 3.461) provide 
that an apportionment will be granted 
only when hardship to the veteran 
would not result.

Our operating procedures provide 
that upon receipt of a claim for appor
tionment of a running award of com
pensation or pension, an immediate 
apportionment determination may be 
made if sufficient information is of 
record in the claims folder to deter
mine whether an apportionment of 
the veteran’s benefits would cause 
hardship to him (her) and if not, the 
amount to apportion. This procedure 
does not comport with due process of 
law since the veteran is not given an 
opportunity to present additional evi
dence to contest the apportionment 
claim. In most cases, however, there is 
no evidence of record which would 
permit an immediate apportionment 
decision to be made.

In the usual case the Veterans Ad- 
minstration receives a letter from*a 
veteran’s dependent (e.g., an estranged 
spouse) requesting an apportionment 
of the veteran’s benefits. The Veterans 
Administration then notifies the veter
an of the apportionment claim, and re
quests both the veteran and the de
pendent to submit income and living 
expense information. This is the data 
needed to determine whether an ap
portionment would cause hardship to 
the veteran and if not, the amount to 
apportion. It is also Veterans Adminis
tration practice at the time we request 
this information to begin withholding 
a portion of the veteran’s benefits.

The withholding is effective the first 
day of the month following the month 
in which the Veterans Administration 
receives the apportionment claim. The 
amount to be withheld is determined 
based on what the equities appear to 
be. Since it usually takes between 30 
to 60 days to receive the requested evi
dence, withholding precludes creating 
a retroactive overpayment against the 
veteran if the apportionment claim is 
granted.

Withholding is not required by stat
ute or regulation, but is done as a 
matter of practice to avoid creating an 
overpayment against the veteran if 
the apportionment claim is allowed. 
(If the apportionment claim is denied 
the withheld amounts are, of course, 
returned to the veteran.) We believe 
that this withholding prior to making 
the apportionment decision is tanta
mount to a reduction in benefits with
out affording the veteran due process 
of law. While it is true that we are not 
required to withhold by statute or reg
ulation, not to do so would create con
siderable hardship on the veteran in 
cases in which the apportionment

claim is allowed effective the first day 
of the month following receipt of 
claim, as the current apportionment 
and past due amounts would have to 
be taken out of the current award.

To afford the veteran due process 
under the current effective date rule 
requires that we not withhold any 
benefits pending development of the 
apportionment claim. Since this would 
cause considerable hardship in the 
case in which an apportionment is 
granted, we propose to amend 
§ 3.400(e) to provide that the effective 
date of an apportionment decision 
shall be the first day of the month fol
lowing the month in which the appor
tionment decision is made.

We recognize that the proposed rule 
might tend to influence some veterans 
to delay submission of evidence to pro
long an apportionment decision where 
the equities are clearly in favor of the 
apportionee claimant. Consequently, 
we will insist upon timely submission 
of evidence and will promptly adjudi
cate apportionment claims upon re
ceipt of the needed evidence. If the 
veteran refuses to promptly submit 
evidence, we will assume that an ap
portionment wiD not cause him (her) 
hardship and determine the amount 
to apportion based on the evidence of 
record.

Additional Comment Information

Interested persons are invited to 
submit written comments, suggestions, 
or objections regarding the proposal to 
the Administrator of Veterans Affairs 
(271 A), Veterans Administration, 810 
Vermont Avenue NW., Washington, 
D.C. 20420. All written comments re
ceived will be available for public in
spection at the above address only be
tween the hours of 8 a.m. and 4:30 
p.m. Monday through Friday (except 
holidays) until October 23, 1978. Any 
person visiting central office for the 
purpose of inspecting any such com
ments will be received by the central 
office Veterans Services Unit in room 
132. Such visitors to any VA field sta
tion will be informed that the records 
are available for inspection only in 
central office and furnished the ad
dress and the above room number.

Approved: September 3,1978.
By direction of the Administrator.

R ufus H. W ilson, 
Deputy Administrator.

Section 3.400 is amended by chang
ing the heading of paragraph (d) and 
revising paragraph (e) as follows:
§ 3.400 General

* • * • •
(d) Age; veteran 65, surviving spouse 

70 (§ 3.208). * * •
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(e) Apportionment (§§ 3.450 through 
3.461, 3.551, 3.557). On original claims, 
in accordance with the facts found, On 
other than original claims from the 
first day of the month following the 
month in which:

(1) Decision is made to apportion a 
veteran’s award, except that where . 
payments to him (her) have been in
terrupted, apportionment will be ef
fective the day following date of last 
payment if a claim for apportionment 
is received within 1 year after that 
date;

(2) Notice is received that a child in
cluded in the surviving spouse’s award 
is not in the surviving spouse’s custo
dy, except that where payments to the 
surviving spouse have been interrupt
ed, apportionment will be effective the 
day following date of last payment if 
such notice is received within 1 year 
after that date.

* * * * *
[PR Doc. 78-25430 Filed 9-8-78; 8:45 am]

[6560- 01]
ENVIRONMENTAL PROTECTION 

AGENCY

[40 CFR Part 52]

[PRL 961-3]
APPRO VAL AN D  PROMULGATION OF  

IMPLEMENTATION PLANS

Sulfur Oxide* Control Strategy, Montana

AGENCY : Environmental ' Protection 
Agency.
ACTION: Proposed rule.
SUMMARY: The Environmental Pro
tection Agency is proposing to disap
prove the Montana State Implementa
tion Plan (SIP) submission of October 
8,1975 pertaining to the control of sul
phur dioxide (SO*) from the Anaconda 
copper smelter located near Anaconda, 
Mont, and is reproposing regulations 
to become part of the federally en
forceable SIP. This action is necessary 
because the existing SIP and the Mon
tana submission do not contain ade
quate provisions to control SO* emis
sions from the smelter. The proposed 
regulations would limit emissions of 
SO* sufficiently to attain and maintain 
the national ambient air quality stand
ards in the area surrounding the Ana
conda smelter. The proposed regula
tions consist of the following elements: 
(1) Requirement for the use of best en
gineering techniques for capture of fu
gitive emissions. (2) A sulfur dioxide 
stack emission limitation of 11,800 
pounds per hour (142 tons per day) 
maximum six-hour average, and (3) A 
provision for malfunctions.

DATE: Written comments should be 
submitted on or before December 15, 
1978.
ADDRESSES: Written comments
should be sent to: Regional Adminis
trator, Environmental Protection 
Agency, Region VIII, 1860 Lincoln 
Street, Suite 900, Denver, Colo. 80295. 
Availability of supporting information: 
A docket (number 8A-78-2) containing 
information used by EPA in develop
ing the proposed revision is available 
for public inspection between 8 a.m. 
and 4 p.m., Monday through Friday at 
the following offices:
Environmental Protection Agency, Region 

VIII, Air and Hazardous Materials Divi
sion, 1860 Lincoln Street, Denver, Colo. 
80295.

Environmental Protection Agency, Central 
Docket Section, 2903B, Waterside Mall, 
401 M Street SW., Washington, D.C. 
20460.

FOR FURTHER INFORMATION 
CONTACT:

Robert R. DeSpain, Chief, Air Pro
grams Branch, U.S. Environmental 
Protection Agency, Region VIII, 
I860 Lincoln Street, Denver, Colora
do 80295 (303) 837-3471.

SUPPLEMENTARY INFORMATION: 
Pursuant to Section 110 of the Clean 
Air Act, as amended in 1970, the State 
of Montana submitted a State Imple
mentation Plan (SIP) on March 22, 
1972. This SIP was disapproved on 
May 31, 1972 (37 FR 10842) because it 
lacked a control strategy for attain
ment and maintenance of the National 
Ambient Air Quality Standards 
(NAAQS) for sulfur oxides (SO*) in 
the Helena Intrastate Region. The 
SO* source in the Helena Intrastate 
Region which is the subject of this 
proposed rulemaking is the Anaconda 
Company copper smelter located near 
Anaconda Montana.

On July 27, 1972, EPA proposed a 
regulation for the Anaconda smelter 
which would have limited emissions of 
SO* to 7040 pounds per hour (85 tons 
per day). This limit was primarily 
based upon air quality measurements 
at a single sampler operated by the 
State of Montana.

Following that proposal, EPA re
fined the supporting technical assess
ment and proposed a regulation on Oc
tober 16, 1975 (40 FR 48521) which in
cluded the following requirements.

(1) Best engineering techniques for 
capture of fugitive emissions of sulfur 
oxides.

(2) The discharge of sulfur dioxide 
from the stack of not more than 
10,400 pounds per hour maximum six- 
hour average (125 tons per day).

(3) A measurement system for con
tinuously monitoring sulfur dioxide 
emissions and stack gas volumetric 
flow rates.

Following submission of the October 
16 .proposal for publication, EPA re
ceived a revision submitted by the 
State of Montana on October 8, 1975. 
The State revision to the SIP con
tained a regulatory emission require
ment which would effect a 75% reduc
tion-in overall emissions of sulfur diox
ide from the Anaconda smelter and 
compliance testing procedures permit
ting SO* emissions up to 450 tons per 
day.

On October 29, 1975 (40 FR 50279), 
EPA acknowledged receipt of the revi
sion and proposed disapproval. In the 
same noticed EPA proposed provisions 
which would establish formal proce
dures for handling startup, shutdown 
and malfunction problems that may 
occur at the smelter.

On November 16, 1975, EPA held a 
public hearing on the two EPA Octo
ber proposals. Comments presented at 
the hearing raised the issue of the eco
nomic impact of the proposed regula
tion on the smelter. Following the 
hearing, EPA contracted with Stan
ford Research Institute to project the 
impacts of EPA regulations on the 
smelter. The conclusion of the study 
was that while the economic impacts 
would be significant, they would not 
be expected to result in closure of the 
smelter.

Prior to the 1977 Amendments to 
the Clean Air Act, economic impact 
was considered by EPA in determining 
whether a smelter would be permitted, 
on an interim basis, to use dispersion 
techniques to meet ambient standards. 
As a result of the 1977 Amendments, 
however, SIPs must include emission 
limitations necessary to insure attain
ment and maintenance of NAAQS, 
without the use of any unauthorized 
dispersion techniques. Emission limita
tions must therefore be met through 
use o f constant control technology, re
gardless of any economic impact on 
asource. Economic considerations are 
only relevant for smelters in determin
ing if a smelter is entitled to a primary 
nonferrous smelter order (NSO) under 
Section 119, which defers compliance 
with SIP emission limitations for 
sulfur dioxide.

During the winter of 1976-1977, EPA 
conducted a study of the dispersion of 
plumes in the rugged terrain near the 
smelter. A final-report was published 
in May 1978 and became available in 
July 1978. While the results of the 
study generally support the assump
tions made by EPA in its modeling, 
they did demonstrate the need for 
EPA to make some adjustments in the 
model and reassess the impact of the 
stack emissions on ambient air quality. 
The reassessment has resulted in the 
revised emission limitation which is 
proposed today.

FEDERAL REGISTER, V O L  43, NO . 176— M O N D A Y , SEPTEMBER 11, 1978



A ir  Q uality  A ssessment

In order to obtain more comprehen
sive ambient SO* air quality data, EPA 
established a three station monitoring 
network in the vicinity of the smelter 
in 1973. This network consisted of two 
stations in the valley monitoring the 
effects primarily of the fugitive, low 
level emissions and one station on "C” 
Hill monitoring the effects of the 
stack emissions on high terrain. Other 
ambient monitoring stations have 
been operated in the vicinity of the 
smelter in the past five years. The re
sults of these monitoring efforts indi
cate numerous violations of the na
tional standards for SO* at both the 
valley and high level monitors. This 
result substantiates the need for con
trol of both low level fugitive and 
stack emissions of SO*.

The ambient data derived from the 
above monitoring, while useful to pro
vide evidence as to the need for con
trol, was not in this case used as the 
sole basis for determining the exact 
emission limitation necessary to 
achieve the National Ambient Air 
Quality Standards. This is because 
specific data was not available for the 
Mt. Hagen area where the highest SO* 
concentrations from the Anaconda 
smelter are expected to occur. Weath
er conditions make it difficult to main
tain stations in this area during the 
winter which is the time of the year 
when the highest SO* concentrations 
are expected. In this case dispersion 
modeling rather than ambient data 
was found to produce the most reliable 
and accurate predictions of maximum 
SO* concentrations. The stack emis
sion requirement was therefore devel
oped through the use of a dispersion 
model.

The dispersion model used is known 
as the EPA Valley Model. This model 
is an empirical approach to the prob
lem of simulating atmospheric condi
tions in complex terrain The assump
tions incorporated into the valley 
model have been adjusted since EPA’s 
1975 proposed emission limitation to 
take into consideration the results of 
EPA’s site-specific plume dispersion 
study. Since the Valley model results 
show that attainment of the national 
24-hour primary standard (365 ug/m3) 
would require the lowest emission 
rate, the regulation proposed herein is 
based upon 24-hour estimates. The 
model predicted a maximum 24-four 
hour sulfur dioxide concentration of 
3000 ug/ms to occur on elevated ter
rain located approximately seven kilo
meters southwest of the main stack. 
These concentrations were estimated 
using emissions from the stack of 
97,000 pounds per hour. The assumed 
meteorological conditions causing the 
predicted 24-hour values were such 
that they could be expected to occur 
more than once a year. Thus, the

PROPOSED RULES

emission limitation contained in the 
regulation is based upon the predicted 
value and a computation which adjust
ed the assumed emissions to corre
spond to attainment of the national 
standards for SO*.

R egulations

The regulations proposed herein are 
summarized below.

PLAN DISAPPROVAL
The stipulation requiring an overall 

reduction in SO, emissions of 75 per
cent (annual average) which was sub
mitted on October 8, 1975, by the 
State of Montana is to be disapproved 
because the emission reductions are 
insufficient to provide for attainment 
of NAAQS for SO,.

STACK EMISSIONS
The emissions of SO, from the stack 

shall not exceed 11,800 pounds per 
hour, maximum 6-hour average. This 
limitation is based upon' dispersion 
modeling performed by EPA as dis
cussed above.

FUGITIVE EMISSIONS
Fugitive emissions shall be captured 

utilizing best engineering techniques 
available. The need for this measure is 
demonstrated by the presence of nu
merous measured violations of the 
NAAQS in the valley, which is affect
ed primarily by low-level fugitive emis
sions. Based upon comments received 
at the November 1975 public hearing 
and independent studies, which dem
onstrated that hooding of the convert
er slag return launders is technically 
infeasible at the Anaconda copper 
smelter at this time, EPA has deleted 
that proposed requirement.

IN-STACK MONITORING
A measurement system for continu

ously monitoring SO* emissions and 
stack gas volumetric flow rates shall 
be operated in the smelter stack.

MALFUNCTION PROVISIONS
The proposed regulations call for 

the reporting of excess emissions from 
the smelter. The regulations define all 
periods of excess emissions as viola
tions of the applicable emissions 
standards and establish a procedure 
whereby the owner or operator of the 
Anaconda smelter may supply infor
mation to the administrator in order 
to enable him to carry out his statuto
ry duties. Although the information to 
be supplied is not limited in scope, the 
regulation does require that if infor
mation is given to the Agency, it in
clude: (1) Identification of the emis
sion points; (2) the magnitude of the 
excess emissions; (3) the identity of 
the process or control equipment caus
ing the excess emissions; (4) the cause

40241
and nature of the excess emissions; 
and (5) a description of the steps 
taken by the owner or operator of the 
subject smelter to remedy the situa
tion causing the emissions, prevent a 
recurrence, and limit the excess emis
sions. Finally, nothing in this regula
tion precludes the Administrator from 
initiating any appropriate actions 
under section 113 or 303 of the Clean 
Air Act.

Under the proposed provisions, the 
Administrator would exercise his dis- 
cretioii not to pursue enforcement 
action against the smelter if the excess 
emissions resulted from malfunctions 
and if certain other conditions, dis
cussed below, are met. Excess emis
sions occurring during routine phasing 
in and out of equipment would not be 
considered malfunctions. Routine 
phasing in and out is a regular part of 
the source’s operation, and should be 
planned in advance to avoid excess 
emissions. Similarly, excess emissions 
during scheduled periodic mainte
nance, such as acid plant catalyst 
screening, would not be covered by the 
proposed enforcement discretion pro
visions. Scheduled maintenance can be 
planned in advance, and inventory can 
be built accordingly for use during the 
periodic shutdowns necessary for this 
maintenance. The Administrator does 
not believe that permitting uncon
trolled emissions during such periods 
would be consistent with the Act’s con
stant control requirements. This 
policy is more fully stated at 42 FR 
21472 (April 27, 1977).

In his assessment of the circum
stances of the emission of pollutants 
in violation of the applicable emission 
limitations, the Administrator will 
consider whether:

(!) The air pollution control equip
ment, process equipment, or processes 
were at all times maintained and oper
ated, to the maximum extent practica
ble, in a manner consistent with good 
practice for minimizing emissions;

(2) Repairs were made as expedi
tiously as practicable, including the 
use of off-shift labor and overtime;

(3) The amount and duration of the 
excess emissions were minimized to 
the maximum extent practicable 
during periods of such emissions; and,

(4) Bypass of strong SO* streams 
around acid plant was limited to the 
maximum extent practicable.

If each of these determinations is af
firmative in the opinion of the 
Agency, there could be no additional 
course of action which would be rea
sonable for the owner or operator to 
implement. Moreover, the situation 
would not warrant the; imposition of 
criminal penalties. Accordingly, the 
Administrator would not exercise his 
discretion to follow the Notice of Vio
lation with any further action. The 
regulation cannot provide a total ex-
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emption for excess emissions resulting 
from malfunctions. The statute does 
not allow such exemptions where the 
emission limitation is one which has 
been established to protect people 
from harm to health. Exemptions can 
be provided only for technology-based 
standards under the holding'in Mara
thon Oil Company v. EPA, 564 F.2d 
1253 (9th Cir. 1977).

COMPLIANCE SCHEDULE
Because this regulation is the first 

one to establish a federally approved 
emission limitation for the Anaconda 
smelter, the regulation would permit 
Anaconda three years from the date of 
promulgation to apply the additional 
controls needed to comply with the 
emission limitation. Since this is the 
first sulfur dioxide plan applicable to 
the Anaconda smelter, the date is con
sistent with the requirement of Sec
tion 110(a)(2)(A) that attainment of a 
primary national ambient air quality 
standard be achieved within three 
years of the approval of a plan. In 
EPA’s view, the date provides for com
pliance as expeditously as practicable, 
as required by Section 110(a)(2)(A).

The final compliance date and addi
tional control attainment date applies 
only to the Anaconda smelter. The 
new attainment date is not intended to 
provide additional time for compliance 
to sources in the AQCR that are al
ready subject to emission limitations 
in the Montana SIP. The final compli
ance date for such sources remains un
changed. The new attainment date is 
provided solely to allow Anaconda suf
ficient time to comply with the emis
sion limitation proposed today.

It should also be noted that Ana
conda may apply for a primary nonfer- 
rous smelter order under section 119. 
Section 119, enacted as part of the 
1977 Amendments to the Clean Air 
Act, establishes a new enforcement 
mechanism, the primary nonferrous 
smelter order (NSO), which permits a 
smelter to defer compliance with its 
sulfur dioxide emission limitation, if 
several conditions are satisfied. If the 
smelter can show that it is unable to 
afford the adequately demonstrated 
technology which would enable it to 
comply with its SIP emission limita
tion for sulfur dioxide, and it meets 
other requirements of section 119 and 
applicable regulations, the smelter 
may receive an NSO. Under the NSO, 
the smelter may use dispersion tech
niques to protect NAAQS, in combina
tion with some degree of constant con
trols, until January 1, 1983. A second 
order, deferring compliance with SIP 
emission limitations up to January 1, 
1988, may also be granted under cer
tain conditions. However, the SIP 
emission limitation for sulfur dioxide 
is unchanged and the smelter remains 
responsible for compliance with the

limitation through use of constant 
controls upon expiration of the 
NSO(s). If Anaconda believes that its 
smelter is unable to comply with the 
proposed sulfur dioxide emission limi
tation, it may apply to the State or 
EPA for an NSO. If the smelter is 
issued an NSO, separate fugitive emis
sions control requirements and mal
function provisions will be established 
as part of the NSO. The NSO fugitive 
emissions and malfunction provisions 
will apply to the smelter for the dura
tion of the NSO.

Since the proposed change revises 
the Montana implementation plan, 
the rulemaking requirements of Sec
tion 307(d) apply. In accordance with 
that subsection, the Administrator has 
established a rulemaking docket in 
Region VIII and at headquarters in 
Washington, D.C. The addresses at 
which the dockets are located are 
listed at the beginning of this notice. 
The technical support document and 
explanatory attachments containing 
the detailed information used in devel
oping this proposal are included in the 
rulemaking dockets.

Interested persons may also partici
pate in this rulemaking by submitting 
written comments, preferably in tripli
cate, to the Regional Administrator, 
Environmental Protection Agency, 
Region VIII, Suite 900, 1860 Lincoln 
Street, Denver, Colorado 80295. Public 
comments received by December 15, 
1978 will be considered in developing 
the final rule. All comments will be 
available in the-dockets for public in
spection.

A public hearing will be held on this 
proposed rulemaking. The time and 
place will be announced in a later F ed
eral R egister notice.

This notice of proposed rulemaking 
is issued under the authority of Sec
tions 110, 114, and 301 of the Clean 
Air Act as amended (42 U.S.C. 7410, 
7414, and 7601).

N o te .—The Environmental Protection 
Agency has determined that this notice does 
not propose a significant regulation requir
ing a regulatory analysis under Executive 
Order 12044.

Dated: July 28,1978.
Alan Merson, 

Regional Administrator.
Part 52 of Chapter I, Title 40 of the 

Code of Federal Regulations is pro
posed to be amended as follows:

Subpart BB— Montana

1. In §52.1370, paragraph (c)(6) is 
added to read as follows:
§ 52.1370 Identification of plan.

* * * * *
(c) * * *
(6) Sulfur oxides control strategy 

and compliance schedule for the Ana

conda Co. copper smelter in the 
Helena Intrastate AQCR submitted on 
October 8,1975 by the Governor.

2. Section 52.1373 is amended by re
vising paragraph (a) and adding para
graphs (b), (c), and (d). As amended, 
§ 52.1373 reads as follows:
§ 52.1373 Control strategy: Sulfur oxides.

(a) The requirements of §51.13 of 
this chapter are not met since the 
emission limitation included in the 
plan for the Anaconda copper smelter 
located in the Helena Intrastate 
AQCR is not adequate for attainment 
and maintenance of the national 
standards for sulfur oxides in the 
Helena Intrastate AQCR. Therefore, 
the October 8, 1975 submission by 
Montana for that source is disap
proved.

(b) Regulations for control of fuga- 
tive sulfur oxides emissions (Helena 
Intrastate Region). (1) The owner or 
operator of the Anaconda Co. copper 
smelter located in Deer Lodge County, 
Mont., in the Helena Intrastate 
Region shall utilize engineering prac
tices for reducing the escape of sulfur 
oxides to the atmosphere, to capture 
sulfur oxides emissions and pass them 
through control equipment where fea
sible, and to vent sulfur oxides emis
sions from process and control equip
ment through a stack or stacks. Such 
practices shall consist of:

(1) Installing and operating exhaust 
hoods on all active matte tapholes, 
matte launders, slag tapholes, and slag 
launders;

(ii) Installing and operating primary 
exhaust hoods on all active converters 
and operating such hoods except 
during pouring and charging oper
ations;

(iii) Operating and maintaining all 
ducts, flues, and stacks as designed 
and installed using good operating 
practice;

(iv) Operating and maintaining all 
furnaces and converters according to 
good engineering practices in order to 
reduce leakage of sulfur oxide gases to 
atmosphere under normal operating 
practices; and

(v) Ducting captured sulfur oxides 
emissions through any stack serving 
the facility.

(2) (i) The owner or operator of the 
smelter subject to this paragraph shall 
comply with the compliance schedule 
specified below:

(а) September 1, 1979. Submit a final 
plan to the Administrator for meeting 
the requirements of paragraph (b)(1) 
of this section. Such plan shall be sub
ject to approval by the Administrator.

(б) January 1, 1980. Let contracts or 
issue purchase orders for emission cap
ture systems.

(c) June 1, 1980. Initiate on-site con
struction and/or installation of emis
sion capture equipment.
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(d) September 1, 1981. Complete on

site construction and/or installation of 
emission capture systems.

(e) January 1, 1982. Achieve final 
compliance with the requirements of 
paragraph (bXl) of this section.

(ii) The owner or operator of the 
smelter subject to this paragraph may 
submit in writing to the Administra
tor, no later than thirty (30) days 
after the effective date of this para
graph, a proposed alternative sched
ule. As a minimum, any such proposed 
schedule shall contain the actions 
specified in paragraph (bX2Xi)(a)-(e) 
of this section. Additionally, no such 
compliance schedule may provide for 
final compliance after January 1,1982. 
If approved by the Administrator, 
such compliance schedule shall satisfy 
the compliance schedule requirements 
of paragraph (b)(2)(i) of this section 
for the affected source. If disapproved 
by the Administrator, the require
ments of paragraph (bX2Xi) of this 
section shall apply to the affected 
source.

(iii) The owner, or operator of the 
smelter subject to the requirements of 
this subparagraph shall certify to the 
Administrator within five days after 
the deadline for each increment of 
progress of the applicable compliance 
schedule, whether or not the required 
increment of progress has been met.

(iv) The owner or operator of the 
smelter subject to this paragraph 
which is presently in compliance with 
the requirements of paragraph (bXl) 
of this section shall certify such com
pliance to the Administrator within 
thirty (30) days of the effective date 
of this paragraph. The Administrator 
may request whatever supporting in
formation he considers necessary to 
determine the validity of the certifica
tion. If such certification is acceptable 
to the Administrator, the require
ments of paragraph (b)(2)(i) of this 
section shall not apply to the certify
ing source. If such certification is un
acceptable to the Administrator, the 
requirements of paragraph (b)(2)(i) of 
this section shall apply to the certify
ing source.

(c) Regulation for control of sulfur 
oxides emissions (Helena Intrastate 
RegionX (1) The owner or operator of 
the Anaconda Company’s copper 
smelter located in Deer Lodge County, 
Montana, in the Helena Intrastate 
region shall not discharge or cause the 
discharge of sulfur dioxide into the 
atomosphere in excess of 11,800 
pounds per hour (5356 kg/hr) maxi
mum six-hour average as determined 
by the methods specified in paragraph 
(c)(4) of this section. Such limitation 
shall apply to the sum total of sulfur 
dioxide emissions from the smelter 
premises, but not including uncap
tured fugitive emissions and those

emissions due solely to the use of fuel 
for space heating or steam generation.

(2)(i) The owner or operator of the 
smelter subject to this paragraph shall 
comply with the compliance schedule 
specified below:

(a) September 1, 1979. Submit a final 
plan to the Administrator for meeting 
the requirements of paragraph (c)(1) 
of this section. Such plan shall be sub
ject to approval by the Administrator.

(b) January 1, 1980. Let contracts or 
issue purchase orders for emission con
trol systems and/or process modifica
tions.

(c) June 1, 1980. Initiate on-site con
struction and/or installation of emis
sion control equipment and/or process 
modifications.

(d) September 1, 1981. Complete on
site construction and/or process modi
fications.

(e) January 1, 1982. Achieve final 
compliance with the requirements of 
paragraph (c)(1) of this section.

(ii) The owfner or operator of the 
smelter subject to this paragraph may 
submit in writing to the Administra
tor, no later than thirty (30) days 
after the effective date of this para
graph, a proposed alternative compli
ance schedule. As a minimum, any 
such proposed schedule shall contain 
the actions specified in paragraph 
(cX2)(iXaMe) of this section. Addi
tionally, no such compliance schedule 
may provide for final compliance with 
paragraph (c)(1) of this section after 
January 1, 1982. If approved by the 
Administrator such compliance sched
ule shall satisfy the compliance sched
ule requirements of this paragraph for 
the affected source. If disapproved by 
the Administrator, the requirements 
of paragraph (c)(2Xi) of this section 
shall apply to the affected source.

(iii) The owner or operator of the 
smelter subject to the requirements of 
this subparagraph shall certify to the 
Administrator within five days after 
the deadline for each increment of 
progress of the applicable'compliance 
schedule, whether or not the required 
increment of progress has been met.

(iv) The owner or operator of the 
smelter subject to this paragraph 
which is presently in compliance with 
the requirements of paragraph (c)(1) 
of this section shall certify such com
pliance to the Administrator within 
thirty (30) days of the effective date. 
Such certification shall include, as a 
minimum, a performance or stack test, 
conducted according to the procedures 
specified in paragraph (c)(4Xii) of this 
section, for each stack which emits 
five percent or more,of the total po
tential (without emissions controls) 
hourly sulfur oxides emissions from 
the source. Notice shall be given to the 
Administrator at least 30 days prior to 
conducting a performance test(s) to 
afford him the opportunity to have an

observer present. The Administrator 
may request whatever supporting in
formation he considers necessary to 
determine the validity of the certifica
tion. If such certification is acceptable 
to the Administrator, the require
ments of paragraph (c)(2Xi) of this 
section shall not apply to the certify
ing source. If such certification is un
acceptable to the Administrator, the 
requirements of paragraph (cX2Xi) of 
this section shall apply to the certify
ing source.

(3Xi) The owner or operator of the 
smelter to which this paragraph is ap
plicable shall install, calibrate, main
tain, and operate a measurement 
system(s) for continuously monitoring 
sulfur dioxide emissions and stack gas 
volumetric flow rates representative of 
each stack which emits five percent or 
more of the total potential (without 
emission controls) hourly sulfur oxides 
emissions from the source. For the 
purpose of this paragraph, “continu
ous monitoring” means the taking and 
recording of at least one measurement 
of sulfur dioxide concentration and 
stack gas flow rate from the effluent 
of each affected stack, in each 15- 
minute period.

(ii) No later than September 1, 1981, 
and at such other times in the future 
as the Administrator may specify, the 
sulfur dioxide concentration measure
ment system(s) and stack gas volumet
ric flow rate measurement system(s) 
intailed and used pursuant to this 
paragraph shall be demonstrated to 
meet the measurement system per
formance specifications prescribed in 
Appendices D and E to this part, re
spectively.

(iii) The Administrator shall be noti
fied at least 30 days in advance of the 
start of the field test period required 
in Appendices D and E to this part to 
afford the Administrator the opportu
nity to have an observer present.

(iv) The sampling point for monitor
ing emissions shall be in the duct at 
the centroid of the cross section if the 
cross sectional area is less than 4.647 
m2 (50 ft2) or at a point no closer to 
the wall than 0.914 m (3 ft) if the cross 
section area is 4.647 m2 (50 ft2) of 
more. The monitor sample point shall 
be in an area of small spatial concen
tration gradient and shall be repre
sentative of the average concentration 
of the duct.
' (v) The measurement system(s) in
stalled and used pursuant to this sec
tion shall be subjected to the manu
facturer’s recommended zero adjust
ment and calibration procedures at 
least once per 24-hour operating 
period unless the manufacturer(s) 
specifies or recommends calibration at 
shorther intervals, in which case such 
specifications or recommendations 
shall be followed. Records of these 
procedures shall be made which clear-
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ly show instrument readings before 
and after zero adjustment and calibra
tion.

(vi) Six-hour average sulfur dioxide 
emission rates shall be calculated in 
accordance with paragraph (c)(4) of 
this section and recorded daily.

(vii) The owner or operator of the 
smelter subject to this paragraph shall 
maintain a record of all measurements 
required by this paragraph. Measure
ment results shall be expressed as 
pounds of sulfur dioxide emitted per 6- 
hour period for those stacks which 
emit '5 percent or more of the poten
tial (without emission controls) emis
sions from the facility.

(viii) Six-hour average values calcu
lated pursuant to paragraph (c)(4) of 
this section shall be reported as of 
each hour for the preceding 6-hour 
period. Results shall be summarized 
monthly and shall be submitted to the 
Administrator within 15 days after the 
end of each month. A record of such 
measurements shall be retained for at 
least 2 years following the date of 
such measurements.

(ix) The continuous monitoring and 
recordkeeping requirements of this 
subparagraph shall become applicable 
on September 1,1981.

(4)(i) Compliance with the require
ments of paragraph (c)(1) of this sec
tion shall be determined using the 
continuous measurement system(s) in
stalled, calibrated, maintained and op
erated in accordance with the require
ments of paragraph (c)(3) of this sec
tion. For all stacks equipped with the 
measurement system(s) required by 
paragraph (c)(3) of this section, a 6- 
hour average sulfur dioxide emission 
rate shall be calculated as of the end 
of each clock hour for the preceding 6 
hours in the following manner:

(а) Divide each 6-hour into twenty- 
four 15-minute segments.

(б) Determine on a compatible basis 
a sulfur dioxide Concentration and 
stack gas flow rate for each 15-minute 
period for all affected stacks. These 
measurements may be obtained either 
by continuous integration of sulfur 
dioxide concentrations and stack gas 
flow rates (from the respective affect
ed facilities) recorded during the 15- 
minute period or from the arithmetic 
average of any number of sulfur diox
ide concentration and stack gas flow 
readings equally spaced over the 15- 
minute period. In the latter case, the 
same number of concentration read
ings shall be taken in each 15-minute

period and shall be similarly spaced 
within each 15-minute period.

(c) Calculate the arithmetic average 
(lbs SOa/hr) from all twenty-four 
emission rate measurements in each 6- 
hour period for each stack.

(d) Total the average sulfur dioxide 
emission rates for all affected stacks.

(ii) Notwithstanding the require
ments of paragraph (c)(4)(i) of this 
section, compliance with the require
ments of paragraph (c)(1) of this sec
tion shall also be determined by using 
the methods described below at such 
times as may be specified by the Ad
ministrator. For all stacks equipped 
with the measurement system(s) re
quired by paragraph (c)(3) of this sec
tion, a 6-hour average sulfur dioxide 
emission rate (lbs SO»/hr) shall be de
termined as follows:

(a) The test of each stack emission 
rate shall be conducted while the pro
cessing units, venting emissions 
through such stack, are operating at 
or above the maximum rate at which 
they will be operated and under such 
other relevant conditions as the Ad
ministrator shall specify based on rep
resentative performance of the smelt
er units.

(b) Concentrations of sulfur dioxide 
in emissions shall be determined by 
using Method 8 as described in part 60 
of this chapter. The analytical and 
computational portions of Method 8 as 
they relate to determination of sulfu
ric acid mist and sulfur trioxide as well 
as isokinetic sampling may be omitted 
from the overall test procedure.

(c) Three independent sets of mea
surements of sulfur dioxide concentra
tions and stack gas volumetric flow 
rates shall be conducted during three 
6-hour periods for each stack. Each 6- 
hour period will consist of three con
secutive 2-hour tests. Measurements 
need not necessarily be conducted si
multaneously of emissions from all 
stacks on the smelter premises. All 
tests must be completed within a 72- 
hour period.

Cd) In using Method 8, traversing 
shall be conducted according to 
Method 1 as described in part 60 of 
this chapter. The minimum sampling 
volume for each 2-hour test shall be 40 
cubic feet corrected to standard condi
tions, dry basis.

(e) The volumetric flow rate of the 
total effluent from each stack evaluat
ed shall be determined by using 
Method 2 as described in part 60 of 
this chapter and traversing according 
to Method 1. Gas analysis shall be per
formed by using the integrated sample

technique of Method 3 as described in 
part 60 of this chapter. Moisture con
tent shall be determined by use of 
Method 4 as described in part 60 of 
this chapter, except that stack gases 
arising only from a sulfuric acid pro
duction unit may be considered to 
have zero moisture content.

(f  ) The gas sample shall be extracted 
at a rate proportional to gas velocity 
at the sampling point.

(g) For each 2-hour test, the sulfur 
dioxide emission rate for each stack 
shall be determined by multiplying 
the stack gas volumetric flow rate (ft3/  
hr at standard conditions, dry basis) 
by the sulfur dioxide concentration 
(lb /ft3 at standard conditions, dry 
basis). The sulfur dioxide emission 
rate in lbs/hr for each stack is deter
mined by calculating the arithmetic 
average of three independent 6-hour 
periods, each consisting of three con
secutive 2-hour tests.

(7i) The sum total of sulfur dioxide 
emissions from the smelter premises in 
lbs/hr is determined by adding togeth
er the emission rates (lbs/hr) from all 
stacks equipped with the measure
ment systems required by paragraph 
(c)( 3 ) of this section.

(iii) A violation of the requirements 
of paragraph (c)(1) of this section 
shall occur whenever the total sulfur 
dioxide emission rate determined ac
cording to paragraph (c)(4)(i) or (ii) of 
this section exceeds the sulfur dioxide 
emission rate specified in paragraph 
(c)(1) of this section.

(d) Compliance with emission stand
ards: Emissions during periods of 
start-up, shutdown, and malfunction: 
Copper smelter. (1) The provisions of 
this paragraph are applicable to the 
copper smelter, owned and operated by 
the Anaconda Co. located in Deer 
Lodge County, Mont., in the Helena 
Intrastate Air Quality Control Region.

(2) All terms used in this paragraph, 
but not specifically defined below, 
shall have thé meaning given them in 
the Clean Air Act or Parts 51, 52, or 60 
of this chapter.

(i) The term “excess emissions” 
means an emission rate which exceeds 
any applicable emission limitation pre
scribed by paragraph (c) of this sec
tion. The averaging time and test pro
cedures for determining such excess 
emissions shall be as specified as part 
of the applicable emission limitation.

(ii) The term “malfunction” means 
any sudden and unavoidable failure of 
air pollution control equipment or 
process equipment or a process to op
erate in a normal and usual manner.
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Failures that are caused entirely or in 
part by poor maintenance, careless op
eration, or any other preventable 
upset condition or preventable equip
ment breakdown shall not be consid
ered malfunctions.

(ill) The term “start-up” means the 
setting into operation of any air pollu
tion control equipment or process 
equipment for any purpose, except 
routine phasing in of process equip
ment.

(iv) The term “shutdown” means the 
cessation of operation of any air pollu
tion control equipment or process 
equipment for any purpose, except 
routine phasing out of process equip
ment.

(v) The term “violation” means any 
incident of excess, emissions, regardless 
of the circumstances of the occur
rence.

(3) The owner or operator of the 
smelter subject to this paragraph shall 
notify the Region VIII Office of the 
Environmental Protection Agency to 
the attention of the Director, Enforce
ment Division when the applicable 
emission limitation'in paragraph (c) of 
this section is not met. Such notifica
tion shall be made in writing for each 
month in which excess emissions 
occur. Each monthly report shall be 
submitted within 15 days following the 
end of each month together with the 
applicable monthly reports required 
by paragraph <cW3)(viii) of this sec
tion, and shall include the magnitude, 
time, and duration of the excess emis
sions.

(4) In the case of excess emissions 
from the Anaconda copper smelter for 
which the Administrator has issued a 
Notice of Violation the owner or oper
ator of the smelter may submit as a 
minimum the following data to assist 
the Administrator in carrying out his 
statutory responsibility under section 
113 of the Clean Air Act:

(i) The identity of the stack and/or 
other emission points where the excess 
emissions occured;

(ii) The magnitude of the excess 
emissions expressed in the units of the 
applicable emission limitation and the 
operating data and calculations used 
in determining the magnitude;

(iii) The time and duration of the 
excess emissions;

(iv) The identity of the equipment 
causing the excess emissions;

(v) The nature and cause of such 
excess emissions;

(vi) If the excess emissions were the 
result of a malfunction, steps taken to 
remedy the malfunction and the steps 
taken or planned to prevent the recur
rence of such malfunctions;

(vii) The steps taken to limit the 
excess emissions; and

(viii) Documentation that the air 
pollution control equipment, process 
equipment, or processes were at all 
times maintained and operated, to the 
maximum extent practicable, in a 
manner consistent with good practice 
for minimizing emissions.

(5) At any time, the owner or opera
tor of the Anaconda smelter has the 
right to submit data, information or 
reports to the Administrator, includ
ing but not limited to the information 
specified in paragraph (d)(4) of this 
section, in order to assist'the Adminis
trator in carrying out his statutory re
sponsibilities under Section 113 and 
303 of the Clean Air Act.

(6) The submittal of information 
pursuant to paragraphs (d) (3) and (4) 
of this section shall be used by the Ad-

ministrator in determining the nature 
of the violation, the need for further 
enforcement action and the appropri
ate sanctions, if any, under the provi
sions of the Clean Air Act.

(7) Nothing in this paragraph shall 
be construed to limit the authority of 
the Administrator to institute actions 
under sections 113 and 303 of the 
Clean Air Act or to exercise his au
thority under section 114 of the Clean 
Air Act.

3. Section 52.1375 is amended to read 
as follows:
§ 52.1375 Attainment dates for national 

standards.
The following table presents the 

latest dates by which the national 
standards will be attained. These dates 
reflect the information presented in 
Montana’s plan, except where noted.

POLLUTANTS

Air q u a l ity  co n tro l Inarticu la te  m a tte r S u lfu r oxities N itrogen Carbon Photo-
region  '  d iox ide monoxide cliemical

Primary Secondary lh: unary Secôndary ox idan ts
(hydro
carbons)

Hi 1 i iugs in t r a s ta t e . . . . .  (a ).......... . (a) . . . .* . . (b) (a) ( c ) . . . . . . . ( c ) . . . .. . . . c o r : . . .

Croat f a l l s  in t r a s t a t e . . ( c ) ......... • ( c ) ........... (a) (a ) ( c ) . . . . . . . . ( c ) . . . ----- ( c ) ..........

Helena i n t r a s t a t e . . . . . . .  (a) . . . ' . . • ( a ) ........... January 1, 1982 January 1 , 1982 ( c ) . . . , . . . . ( c ) . . . . . . . ( c ) .........

Miles C ity  in t r a s t a t e . . . ( c ) ......... .(c > ........... (c) (O ( c ) -----. . . . ( c ) . . . . . . . ( C ) .........

M issoula in t r a s ta t e .........( a ) .......... (O (c) C c ) .. . , . . . . ( c ) . . . . . . . ( c ) . . . . .

a  3 years from titan  a|n>roval o r prom ulgation. ,
h Air q u a l ity  le v e ls  p re sen tly  below prim ary stan d a rd s, 
c Air q u a l ity  lev e ls  p re se n tly  below secondary stan d a rd s.

NOTI:-- footnote re fe rences  which a re  i t a l i c iz e d  a re  proposed by th e  A dm inistrator because th e  p lan  
tloes no t provide a s p e c i f ic  d a te .

[FR Doc. 78-25446 Filed 9-8-78; 8:45 am]

[6560- 01]
[40 CFR Part 52]

[FRL 964-5]
APPR O VA L AN D  PROMULATION OF  

IMPLEMENTATION PLANS 
Proposed Rulemaking New Mexico Regulation 

506
AGENCY: Environmental Protection 
Agency (EPA).
ACTION; Proposed rule.
SUMMARY: This action proposes dis
approval of New Mexico Regulation

506, Nonferrous Smelters-Particulate 
Matter. The regulation was revised in 
order for existing nonferrous smelters 
in New Mexico to comply with State 
emission limitation for particulate 
matter. Disapproval of regulation 506 
will prevent relaxation of currently 
approved emission limits applicable in 
an area where ambient air quality 
standards are being exceeded.
DATES: Comments on this proposed 
rulemaking must be received on or 
before (October 11, 1978) in order to
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be considered by EPA in the final ap- 
proval/disapproval decision.
ADDRESSES: Written comments
should be submitted to the address 
below: Environmental Protection
Agency, Region VI, Air Program 
Branch, 1201 Elm Street, Dallas, Tex. 
75270. Copies of the State’s submittal 
are available for inspection during 
normal business hours at the above 
EPA regional office and the address 
below: Environmental Protection
Agency, Public Information Reference 
Unit, Room 2932, EPA Library, 401 M 
Street SW., Washington, D.C. 20460.
FOR FURTHER INFORMATION 
CONTACT:

Anita B. Turpin, Air Program
Branch, Environmental Protection
Agency, Region VI, 1201 Elm Street,
Dallas, Tex. 75270, 214-767-2742.

SUPPLEMENTAL INFORMATION: 
On March 11, 1977, after adequate 
-notice and public hearing, the Gover
nor of New Mexico submitted revised 
Regulation 506, Nonferrous Sm elter- 
Particulate Matter, for review and ap
proval by EPA as a part of the State 
Implementation Plan (SIP).

Background

Copies of revised Regulation 506 
were provided to applicable Divisions 
within EPA Region VI for review and 
comment, and a copy was also sent to 
the Control Programs Development 
Division, Office of Air Quality Plan
ning and Standards, Durham, N.C. 
The comments from these EPA offices 
centered on three major deficiencies, 
lack of demonstrated effects of relax
ing the particulate emission limits, 
lack of compliance testing procedures, 
and the questionable enforceability of 
the regulation. EPA objections to reg
ulation 506 were summarized in a 
letter to the State agency on August 
25* 1977. The State responded to this 
letter on September 30, 1977, and Ken
necott responded on September 21, 
1977, addressing each point raised by 
EPA. Both responses were reviewed 
within EPA Region VI to determine if 
any of the previous objections should 
be reversed. The-concensus was that 
the initial EPA comments remained 
valid. The three major deficiencies are 
discussed in more detail in the follow
ing narrative.

Attainment/M aintenance
Demonstration

The Hurley, New Mexico area where 
the Kennecott smelter is located was, 
at the time of submittal of revised 
Regulation 506, and continues to be a 
nonattainment area for particulate 
matter. Violations of the primary am
bient air quality standards were re
corded at the Hurley monitoring site 
in 1975, 1976, and 1977 (no violations
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occurred during the first quarter of 
1978). In an analysis prepared by the 
New Mexico Environmental Improve
ment Agency in 1977, it was noted that 
Hurley received the majority of its 
particulates from point and fugitive 
emissions from the Kennecott smelter. 
Since the revised regulation 506 would 
relax -particulate emission limits, a 
demonstration that such a relaxation 
would not cause or contribute to a vio
lation of standards is essential before 
approval could be granted. No demon
stration has been provided to EPA. 
Therefore, the revised regulation is 
not considered approvable, even if all 
other requirements were met.

Compliance Testing P rocedures

The emission limitation in section B 
of regulation 506 is expressed as a 6- 
hour average. Since no testing proce
dures are specified, it is not clear 
whether six 1-hour samples, two three- 
hour samples, three 2-hour samples, or 
one 6-hour sample should be used. Dif
ferent results may be obtained de
pending on how many stack tests are 
averaged over a 6-hour period. For a 
cyclic operation, six 1-hour samples 
could be obtained during periods of 
minimum or maximum emissions. The 
responses from the State and Kenne
cott indicate that a sampling proce
dure is provided in the public hearing 
transcript. However, this does not 
make the procedure a requirement of 
the regulation. It must be submitted 
to and approved by EPA in order for it 
to be part of the SIP.

The emission limits in section B are 
expressed in units of grains per, cubic 
foot of gas measured at stack tempera
ture and pressure. Stack concentra
tions could be altered by changing the 
stack gas temperature and pressure. It 
is possible, therefore, that a grain 
loading obtained during sampling 
could be lower than the grain loading 
produced during normal operation. 
The emission limit should be specified 
in terms of grains per dry standard 
cubic feet of gas.

New Mexico Regulation 100 defines 
particulate matter to include both 
solid particles and liquid aerosols. 
Therefore, a test procedure is required 
which allows the collection of both 
solids and liquid aerosols to determine 
the correct particulate emission rate.

Enforcement

In section B, it is not clear if all 
stacks serving the acid plant, reverber
atory feed dryer, and fire refining fur
nace are included, or which stacks 
serve which processes. No emission 
limit would apply to stacks not includ
ed, if any, and it would not be possible 
to determine which emission limit ap
plies if there are stacks which serve 
more than one process. In the Kenne
cott response, it is stated that all

stacks are listed and that no stack 
serves more than one process. There 
must be a clear understanding in the 
regulation, however, as to how compli
ance is to be determined and when the 
regulation applies. Without the neces
sary specificity, the enforceability of 
regulation 506 is highly questionable.

Since a large portion of emissions 
from smelters are fugitive emissions, it 
may be difficult to distinguish be
tween these emissions and those con
trolled in section B. If a smelter opera
tor elected to stop using one or more 
stacks and allow the emissions to 
become fugitive, no emission limit 
would apply since “captured fugitive 
emissions” are exempted from control 
under section C. In its response, Ken
necott maintains that fugitive emis
sions must be captured and vented as a 
requirement of a sulfur oxides regula
tion promulgated for Kennecott by 
EPA. This regulation which addressed 
sulfur oxides fugitive emissions, was 
proposed for promulgation by EPA on 
May 2, 1975 (40 FR 19213), but it was 
never promulgated. Clearly then, 
there is no requirement for capturing 
and venting fugutive emissions. While 
such an operation may not be practi
cal, the particulate regulation should 
also specifically prohibit the “bypass
ing” operation.

Section E of Regulation 506 post
pones applicability of Regulation 705, 
Schedules of Compliance, dependent 
on a determination by the “Board” as 
specified in section G. A determination 
by the “Board” can be made anytime 
after a hearing, which is referenced in 
section F. Kennecott maintains that 
the time limit for such a determina
tion is on or before June 30, 1978, 
which is specified in section F. Howev
er, this is the time limit for-providing 
information at a hearing which must 
be authorized by the “Board”, and not 
the time limit for the “Board” to make 
its determination. The effect could be 
an indefinite postponement of regula
tion 705 as it applies to existing smelt
ers, and the implementation of section 
D.

Current Action

Because of the deficiencies ex
plained above, EPA does not consider 
regulation 506, as submitted by the 
Governor on March 11, 1977, to be ap
provable. Therefore, regulation 506 is 
being proposed for disapproval.

The notice of proposed rulemaking 
is issued under the authority of Sec
tion 110(a) of the Clean Air Act, as 
amended, 42 U.S.C. 7410-(a).

Dated: August 23,1978.
Adlene Harrison, 

Regional Administrator.
It is proposed to amend Part 52 of 

Charter I, Title 40 of the Code of Fed
eral Regulations as follows:
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Subpart GO — Now Mexico

1. In §52.1620, paragraph (c) is 
amended by adding a new paragraph 
(10) as follows:
§ 52.1620 Identification of plan.

* * * * *
(c) * * *
(10) Regulation 506, Non-ferrous 

Smelters—Particulate Matter, which 
was amended by the State on Decem
ber 10, 1976, was submitted by the 
Governor as a revision to the State 
Implementation Plan on March 11, 
1977 (see § 52.1625).

2. In Subpart GG, § 52.1625 is revised 
to read as follows:
§52.1625 Control Strategy and regula

tions: Particulate Matter.
(a) The requirements of §51.13 of 

this chapter are not met since the plan 
does not provide for attainment and 
maintenance of the national standards 
for particulate matter in New Mexico’s 
portion of the El Paso-Las Cruces-Ala- 
mogordo Interstate.Region.

(b) Regulation 506, submitted by the 
Governor on March 11, 1977, is disap
proved since no air quality impact was 
provided, no compliance, testing proce
dures were specified, and since the en
forceability of the regulation is ques
tionable. Regulation 506, as adopted 
January 10, 1972; remains a require
ment of the Implementation Plan.

[PR Doc. 78-25550 Piled 9-8-78; 8:45 am]

[6560- 01]
[40 CFR Port 65]

[FRL 963-4; Docket No. A-SS-78-647]*

AIR QUALITY IMPLEMENTATION PLANS; EN
FORCEMENT RY STATE AN D  FEDERAL G O V 
ERNMENTS AFTER STATUTORY DEADLINES

Proposed Delayed Compliance Order for 
Veterans Homo and Hospital, Rocky Hilt, Conn.

AGENCY: Environmental Protection 
Agency,
ACTION: Proposed rule.
SUMMARY: EPA proposes to issue an 
administrative order to the Veterans 
Home and Hospital. The order re
quires the hospital to bring air emis
sions from its incinerator in Rocky 
Hill, Conn, into compliance with cer
tain regulations contained in the fed
erally-approved Connecticut State Im
plementation Plan (SIP). Because the 
hospital is unable to comply with 
these regulations at this time, the pro
posed order would establish an expedi
tious schedule requiring final compli
ance by December 20, 1978. Source 
compliance with the order would pre-

•Optional.

elude suits under the Federal enforce
ment and citizen suit provision of the 
Clean Air Act for violation of the SIP 
regulations covered by the order. The 
purpose of this notice is to invite 
public comment and to offer an oppor
tunity to request a public hearing on 
EPA’s proposed issuance of the order.
DATES: Written comments must be 
received on or before October 11, 1978, 
and requests for a public hearing must 
be received on or before September 26, 
1978. All requests for a public hearing 
should be accompanied by a statement 
of why the hearing would be beneficial 
and a text or summary Qf any pro
posed testimony to be offered at the 
hearing. If there is significant public 
interest in a hearing, it will be held 
after 21 days prior notice of the date, 
time, and place of the hearing has 
been given in this publication.
ADDRESS: Comments and requests 
for a public hearing should be submit
ted to Director,- Enforcement Division, 
EPA, Region I, J.F.K. Federal Build
ing, Room 2103, Boston, Mass. 02203. 
Material supporting the order and 
public comments received in response 
to this notice may be inspected and 
copied (for appropriate charges) at 
this address during normal business 
hours.
FOR FURTHER INFORMATION 
CONTACT:

Attorney Thomas ‘Engellenner at 
617-223-5470 or Engineer Steve 
Fradkoff at 617-223-5610. Their Ad
dress is U.S. Environmental Protec
tion Agency, J.F.K. Federal Build
ing, Room 2103, Boston, Mass. 02203.

SUPPLEMENTARY INFORMATION: 
Veterans Home and Hospital operates 
a hospital at Rocky Hill, Conn. The 
proposed order addresses emissions 
from the incinerator at this facility, 
which is subject to section 19-508- 
18(c)(3) of the Connecticut Regula
tions for the Abatement of Air Pollu- 
ton. The regulation limits the emis
sions of particulates and fly ash, and is 
part of the federally-approved Con
necticut State Implementation Plan. 
The order required final compliance 
with the regulation by December 20, 
1978, and the source has consented to 
its terms. The hospital has awarded a 
contract for a new incinerator and has 
also agreed to meet all other incre
ments in the order.

The proposed order satisfies the ap
plicable requirements of section 113(d) 
of the Clean Air Act (the Act). If the 
order is issued, source compliance with 
its terms would preclude further EPA 
enforcement action under section 113 
of the Act against the source for viola- ) 
tions of the regulation covered by the 
order during the period the order is in 
effect. Enforcement against the source 
under the citizen suit provisions of the

Act (section 304) would be similarly 
precluded. Comments received by the 
date specified above will be considered 
in determining whether EPA should 
issue the order. Testimony given at 
any public hearing concerning the 
order will also be considered. After the 
public comment period and any public 
hearing, the Administrator of EPA 
will publish in the F ederal R egister 
the Agency’s final action on the order 
in 40 CFR Part 65.

The provisions of 40 CFR part 65 
will be promulgated by EPA soon, and 
will contain the procedure for EPA’s 
issuance, approval, and disapproval of 
an order under section 113(d) of the 
Act. In addition, part 65 will contain 
sections summarizing orders issued, 
approved, and disapproved by EPA. A 
prior notice proposing regulations for 
part 65, published at 40 FR 14876 
(April 2, 1975), will be withdrawn, and 
replaced by a notice promulgating 
these new regulations.
(42 U.S.C. 7413, 7601)

Dated: September 1,1978.
W illiam  R. A dams, Jr., 
Regional Administrator, 

Region I.
In consideration of the foregoing, it 

is proposed to amend 40 CFR Chapter 
I, as follows:

PART 65— DELAYED COMPLIANCE ORDERS

1. By adding §65.110 to read as fol
lows:
§ 65.110 Federal delayed compliance 

orders issued under section 113(dXl),
(3), and (4) of the Act

Order No. A-SS-78-647.
U.S. Environmental P rotection Agency.— 

R egion 1
In the Matter of Vétérans Home and Hos

pital, Rocky Hill, Conn., proceedings under 
section 113 of the Clean Air Act, 42 U.S.C. 
7413, Order No. A-SS-78-647.

This order is issued pursuant to section 
113(d)(1) of the Clean Air Act (the "Act”), 
42 U.S.C. 7413(d). This order contains a 
schedule for compliance, interim require
ments, and reporting requirements. Public 
notice, opportunity for a public hearing, 
and thirty days notice to the State of Con
necticut have been provided pursuant to 
section 113(d)(1) of the Act.

FINDINGS
1. Section 19-508-18-(c)(3)(i) of the Con

necticut regulations for the abatement of 
air pollution (“Regulations”) reads in perti
nent part:

No person shall use or cause to be used 
any existing incinerator which will emit 
more than four-tenths pound of particulates 
per thousand pounds of flue gases adjusted 
to fifty percent excess air.

2. In addition, section 19-508-18(cX3)(iii) 
of the regulations states:

No person shall cause, suffer, allow or 
permit the emission of particulates of un- 
burned waste or ash from any incinerator
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which are individually large enough to be 
discernible by the human eye.

3. Sections 19-508-18(0(3X1) and 19-508- 
18(c)(3)(iii) of the regulations are part of 
the implementation plan submitted to and 
approved by the Environmental Protection 
Agency (“EPA”) pursuant to section 110 of 
the Act. These sections are, therefore, a “re
quirement of an applicable implementation 
plan” as that phrase is used in section 
113(a)(1) of the Act.

4. The Veterans Home and Hospital (“Vet
erans Hospital”) in Rocky Hill, Conn., oper
ates an incinerator which emits particulates 
and unbumed fly ash. Emissions from incin
erators are subject to limitations contained 
in section 19-508-18(c)(3) of the regulations.

5. On February 24, 1978, an EPA engineer 
observed fly ash emissions in violation of 
19-508-18(c)(3)(iii) and later estimated that 
particulate emissions from the incinerator 
exceeded the limits set forth in 19-508- 
18(c)(3)(i) by a factor of almost seven. On 
May 2, 1978, the Regional Administrator 
issued a notice of violation to the veterans 
hospital alleging violations of the above 
cited regulations.

6. Representatives of the Veterans Hospi
tal were offered an opportunity to confer 
with EPA concerning the alleged violation, 
in accordance with section 113(a)(1) of the 
Act. The conference was held on May 22, 
1978.

7. On June 7, 1978, the Veterans Hospital 
sent a letter informing EPA that it had not 
yet installed a new, incinerator. Therefore, 
EPA finds that the violations of sections 19- 
508-18(c)(3)(i) and 19-508-18(cX3)(iii) have 
continued for more than thirty days beyond 
Veterans Hospital’s receipt of the notice of 
violatioxl.

ORDER
After a thorough investigation of all rele

vant facts, including public comment, it is 
determined that the schedule for compli
ance set forth in this order is as expeditious 
as practicable, and that the terms of this 
order comply with section 113(d) of the Act.

It is hereby ordered,
I. That the Veterans Home and Hospital 

shall comply with the Connecticut imple
mentation plan regulations in accordance 
with the following schedule for implementa
tion of plans for a new incinerator for the 
waste generated by the hospital on or 
before the date specified:

A. Award contract for an incinerator by 
June 20, 1978, or ten days after receipt of 
this order, whichever is later.

B. Complete site preparation for new in
cinerator by October 9,1978.

C. Accept delivery of a new incinerator 
and begin installation by November 6, 1978.

D. Begin full operation of incinerator by 
November 20,1978.

E. Conduct an emission test on the new in
cinerator by December 20, 1978 in accord
ance with EPA methods 1-5 test procedures 
(40 CFR Part 60, Appendix A).

F. Submit a copy of the emissions test 
report to EPA by January 20,1979.

I I . That the Veterans Home and Hospital 
shall comply with the following interim re
quirement which is determined to be the 
best reasonable and practicable interim 
system of emission reduction (taking into 
account the requirement for which compli
ance is ordered in Section I, above), and is 
necessary to avoid an imminent and sub
stantial endangerment to the health of per
sons and to assure compliance with sections

19-508-18(c)(3)(i) and 19-508-18(cX3)(iii) of 
the regulations insofar as the veterans 
home and hospital is able to comply during 
the period this order is in effect:

A. Change charging methods of the exist
ing incinerator to reflect higher burning 
temperatures in order to reduce fly ash and 
particulate emissions.

III. That the Veterans Home and Hospital 
not relieved by this order from compliance 
with any requirements imposed by the ap
plicable State implementation plan, EPA, 
and/or the courts pursuant to section 303 of 
the act during any period of imminent and 
substantial endangerment to the health of 
persons.

IV. Nothing herein shall affect the re
sponsibility of the veterans home and hospi
tal to comply with State, local, or other Fed
eral regulations.

V. That while section 113(d)(1)(C) of the 
Act normally requires an order to include 
emission monitoring, no reasonable or eco
nomical system of emission monitoring 
exists for the Veterans Hospital’s present in
cinerator since a new incinerator will be in 
use by November 1978.

VI. yeterans Home and Hospital is hereby 
notified that failure to achieve final compli
ance by July 1,1979 may result in a require
ment to pay a noncompliance penalty under 
section 120 of the Act. In the event of such 
failure, Veterans Home and Hospital will be 
formally notified, pursuant, to section 
120(b)(3) and any regulations promulgated 
thereunder, of its noncompliance.

VII. This order shall be terminated in ac
cordance with section 113(d)(8) of the act if 
the Administrator deterrpines on the record, 
after notice and hearing that an inability to 
comply with sections 19-508-18(cX3)(i) and 
19-508-18(c)(3)(iii) of the regulations no 
longer exists. x

VIII. Violation of any requirement of this 
order shall result in one or more of the fol
lowing actions:

A. Enforcement of such requirements pur
suant to section 113(a), (b), or (c) of the Act, 
including possible judicial action for an in
junction and/or penalties and, in appropri
ate cases, criminal prosecution.

B. Revocation of this order, after notice 
and opportunity for a public hearing, and 
subsequent enforcement of sections 19-508- 
18(c)(3Xi) and 19-508-18(c)(3)(iii) of the reg
ulations in accordance with the preceeding 
paragraph.

C. If such violation occurs on or after July 
1, 1979, notice of noncompliance and subse
quent action pursuant to section 120 of the 
Act.

IX. This order is effective September 11, 
1978.

Date:----------- .
D ouglas M . C ostle , 

Administrator.
The Veterans Home and Hospital of Rocky 

Hill, Conn., finding that the compliance 
schedule in this order is reasonable and 
practicable, hereby consents to the issuance 
of this order and will undertake to comply 
with all of its terms and conditions.

Dated: August 4,1978.
R obert J. B e c k w it h , 

Commandant
[FR Doc. 78-25555 Filed 9-8-78; 8:45 am]

[6560- 01]
[40 CFR Port 65]

[FRL 964-4; Docket No.---- ] 1
AIR QUALITY IMPLEMENTATION PLANS; EN> 

FORCEMENT BY STATE A N D  FEDERAL GO V- 
ERNMENTS AFTER STATUTORY DEADLINES

Proposed Approval o f an Adminlstrjative Order 
Issued by Hammond A ir  Pollution Control 
Department to Steel Containers Inc, d.b.a. 
Calumet Containers

AGENCY: Environmental Protection 
Agency.
ACTION: Proposed rule.
SUMMARY: EPA proposes to approve 
an administrative order issued by the 
Hammond Air Polution Control De
partment to Steel Containers Inc., 
d.b.a. Calumet Containers. The order 
requires the company to bring air 
emissions from its drum reclamation 
incinerator in Hammond, Ind., into 
compliance with certain regulations 
contained in the federally approved 
Indiana State Implementation Plan 
(SIP) by October 30, 1978. Because the 
order has been issued to a major 
source and permits a delay in compli
ance with provisions, of the SIP, it 
must be approved by EPA before it be
comes effective as a delayed compli
ance order under the Clean Air Act 
(the Act). If approved by EPA, the 
order will constitute an addition to the 
SIP. In addition, a source in compli
ance with an approved order may not 
be sued under the Federal enforce
ment or citizen suit provisions of the 
Act for violations of the SIP regula
tions covered by the order. The pur
pose of this notice is to invite public 
comment on EPA’s proposed approval 
of the order as a delayed compliance 
order.
DATE: Written comments must be re
ceived on or before October 11,1978.
ADDRESSEES: Comments should be 
submitted to Director, Enforcement 
Division, U.S. EPA, Region V, 230 
South Dearborn Street, Chicago, HI. 

. 60604. The State order, supporting 
material, and public comments re
ceived in response to this notice may 
be inspected and copied (for appropri
ate charges) at this address during 
normal business hours.
FOR FURTHER INFORMATION 
CONTACT:

Anne Swofford, Attorney, Enforce
ment Division, U.S. EPA, Region V, 
230 South Dearborn Street, Chicago, 
111. 60604, 312-353-2082.

SUPPLEMENTARY INFORMATION: 
Steel Containers Inc., d.b.a. Calumet 
Containers, operates a drum reclama
tion incinerator at Hammond, Ind.

1 Optional.
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The order under consideration ad
dresses emissions from the facility, 
which are subject to State of Indiana 
Regulations APC-7 and APC-16. The 
regulations limit the emissions of par
ticulate matter and carbon monoxide 
and is part of the federally approved 
Indiana SIP. The order requires final 
compliance with the regulation by Oc
tober 30, 1978, through operation of 
its drum reclamation incinerator at a 
production maximum of 1,000 barrels 
per day. The source has consented to 
the terms of the order.

Because this order has been issued 
to a major source of particulate 
matter and carbon monoxide emis
sions and permits a delay in compli
ance with the applicable regulation, it 
must be approved by EPA before it be
comes effective as a delayed compli
ance order under section 113(d) of the 
Act. EPA may approve the order only 
if it satisfies the appropriate require
ments of this subsection. Region V has 
determined that this order has been 
issued in accordance with the require
ments of the Act. However, the order 
does not require continuous emission 
monitoring of either visible emissions 
of temperature for the drum reclama
tion incinerator. Region V has con
cluded that such a requirement would 
impose an undue burden on the source 
and has determined that alternative 
satisfactory means of insuring compli
ance have been provided in the order 
through a schedule of substantial 
fines to be imposed for non-compli
ance. If the order is approved by EPA, 
source compliance with its terms 
would preclude Federal enforcement 
action under Section 113 of the Act 
against the source for violations of the 
regulations covered by the order 
during the period the order is in 
effect. Enforcement against the source 
under the citizen suit provision of the 
Act (Section 304) would be similarly 
precluded. If approved, the order 
would also constitute an addition to 
the Indiana SIP.

All interested persons are invited to 
submit written comments on the pro
posed order. Written comments re
ceived by the date specified above will 
be considered in determining whether 
EPA may approve the order. After the 
public comment period, the Adminis
trator of EPA will publish in the F ed
eral R egister the Agency’s final 
action on the order in 40 CFR Part 65.

The provisions of 40 CFR Part 65 
will be-promulgated by EPA soon, and 
will contain the procedure for EPA’s 
issuance, approval, and disapproval of 
orders under section 113(d) of the Act. 
In addition, Part 65 will contain sec
tions summarizing orders issued, ap
proved, and disapproved by EPA. A 
prior notice proposing regulations for 
Part 65, published at 40 FR 14876 
(April 2, 1975), will be withdrawn, and
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replaced by a- notice promulgating 
these new regulations.
(42 U.S.C. 7413, 7601.)

Dated: June 28,1978.
T homas E. Y eates, 

Acting Regional Administrator, 
Region V.

[FR Doc. 78-25549 Filed 9-8-78; 8:45 am]

[6560- 01]
[40 CFR Port 180]

[FRL 963-6; PP 7E1973/P66]
TOLERANCES A N D  EXEMPTIONS FROM TOLER

ANCES FOR PESTICIDE CHEMICALS IN OR  
O N  RAW  AGRICULTURAL COMMODITIES

Proposed Tolerances for the Pesticide Chemical 
2,6-Dichloro-4-Nitroaniline

AGENCY: Office of Pesticide Pro
grams, Environmental Protection 
Agency (EPA).
ACTION: Proposed rule.
SUMMARY: This notice proposes that 
the fungicide 2,6-dichloro-4-nitroani- 
line be used on endive (escarole). The 
proposal was submitted by the Interre
gional Research Project No. 4. This 
amendment will establish a maximum  
permissible level for residues of the 
fungicide on endive.
DATE: Comments must be received on 
or before October 11,1978.
ADDRESS COMMENTS TO: Federal 
Register^ Section, Technical Services 
Division (WH-569), Office of Pesticide 
Programs, EPA, Room 401, East 
Tower, 401 N Street SW., Washington, 
D.C. 20460.
FOR FURTHER INFORMATION 
CONTACT:

Mrs. Patricia Critchlow, Registration 
Division (WH-567), Office of Pesti
cide Programs, EPA, 202-755-2516.

SUPPLEMENTARY INFORMATION: 
Dr. C. C. Compton, Interregional Re
search Project No. 4, New Jersey Agri
cultural Experiment Station, P.O. Box 
231, Rutgers University, New Bruns
wick, N.J. 08903, on behalf of the IR-4 
Technical Committee and the Agricul
tural Experiment Station of New York 
has submitted a pesticide petition (PP 
7E1973) to the EPA. This petition re
quests that the Administrator propose 
that 40 CFR 180.200 be amended by 
the establishment of a tolerance for 
residues of the fungicide 2,6-dichloro- 
4-nitroaniline in or on the raw agricul
tural commodity endive (escarole) at 
10 parts per million (ppm).

The data submitted in the petition 
and other relevant material have been 
evaluated. The pesticide is considered 
useful for the purpose for which toler
ances are sought, and it is concluded 
that the tolerance of 10 ppm estab-

40249
lished by amending 40 CFR 180.200 
will protect the public health.

The toxicological data considered in 
support of the proposed tolerance in
cluded 2-year rat and dog feeding stud
ies with a no-effect level (NEL) at 100 
ppm, a 2-year multigeneration rat re
production study with an NEL at 100 
ppm, a rabbit teratology study with an 
NEL at 1,000 ppm, and human volun
teer oral ingestion NEL at 10 milli- 
grams/day for 3 months. The accept
able daily intake (ADI) of the fungi
cide is 0.025 milligram/kilogram/day.

Since escarole is used as a substitute 
for lettuce, the amount of fungicide 
added to the dietary load is expected 
to be zero. Furthermore, since no addi
tional theoretical exposure is expect
ed, no additional toxicity testing, i.e., 
carcinogenicity or mutagenicity, is 
being required. '

Adequate analytical methods (colori
metry and gas chromatography) are 
available for enforcement purposes. 
Tolerances have previously been estab
lished (40 CFR 180.200) for residues of 
the fungicide on a variety of raw agri
cultural commodities at levels ranging 
from 20 ppm to 0.1 ppm.

There is no reasonable expectation 
of residues in eggs, meat, milk, or 
poultry, as delineated in 40 CPU 
180.6(a)(3). It is proposed, therefore, 
that the tolerance be established as 
set forth below.

Any person who has registered, or 
submitted an application for the regis
tration of a pesticide under the Feder
al Insecticide, Fungicide, and Rodenti- 
cide Act which contains any of the in
gredients listed herein may request, on 
or before October 11, 1978, that this 
rulemaking proposal be referred to an 
advisory committee in accordance with 
section 408(e) of the Federal Food, 
Drug, and Cosmetic Act.

Interested persons are invited to 
submit written comments on the pro
posed regulation. Copies of the pom- 
ments should be submitted to facili
tate the work of the Agency and of 
others interested in inspecting them. 
The comments must bear a notation 
indicating both the subject and the pe- 
tition/document control number, 
“PP7E1973/P66”. All written com
ments filed in response to this notice 
of proposed rulemaking will be availa
ble for public inspection in the office 
of the Federal Register from 8:30 a.m. 
to 4 p.m. Monday through Friday.

Dated: September 5,1978.
(Sec. 408(e) of the Federal Food, Drug, and 
Cosmetic Act (21 U.S.C. 346a(e)).)

D ouglas D . Campt, 
Acting Director, 

Registration Division.
It is proposed that Part 180, Subpart 

C, § 180.200 be revised in its entirety 
by editorially reformatting the section 
into an alphabetized columnar Hating
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and alphabetically inserting the new 
tolerance of 10 ppm on escarole 
(endive) as follows:
§ 180.200 2,6-dichloro-4-nitroaniIine; toler

ances for residues.
Tolerances are established for resi

dues of the fungicide 2,6-dichloro-4-ni- 
troaniline in or on the following raw 
agricultural commodities:

Commodity Parts per million
Apricots............     20
Beans, snap.... ...................... ........_........ 20
Blackberries............     15
Boysenberries............U....... . 15
Carrots (POST-H)_________________  10
Celery....................     15
Cherries, sweet (PRE- & POST-H)____ _ 20
Cottonseed.................... .........................  0.1
Cucumbers.................... ............................ 5
Endive (escarole)......  ................ ..... 10
Garlic..___________________—........  5
Grapes........................    10
Lettuce....................    10
Nectarines..........................................   20
Onions.... .....___ ....................—........ .. 5
Peaches..............................    20
Plums (fresh primes) (PRE- & POST-H) 15
Potatoes...... ......................................... 0.25
Raspberries...... . 15
Rhubarb______.............................—........  10
Sweet potatoes........................ .' 10
Tomatoes......... . 5
Unless otherwise specified, the toler
ances prescribed in this section pro
vide for residues from preharvest ap
plication only.

[FR Doc. 78-25553 Piled 9-8-78; 8:45 am]

[6820- 23]
GENERAL SERVICES 
ADMINISTRATION

Public Buildings Service 

[41 CFR Port 101-20]

M AN AGEM EN T OF BUILDINGS AN D  GROUNDS

Smoking in GSA-Controlled Buildings and 
Facilities

AGENCY: Public Buildings Service, 
General Services Administration.
ACTION: Proposed rule.
SUMMARY: This regulation prohibits 
smoking in certain areas of buildings 
controlled by GSA. It has become nec
essary to regulate smoking in certain 
areas of Federal buildings because 
smoke in a confined area may be irri
tating and annoying to nonsmokers 
and may create a potential hazard to 
those suffering from heart and respi
ratory diseases or allergies. The intent 
of this regulation is to provide a rea
sonably smoke-free environment in 
certain areas for those working and 
visiting in GAS-controlled buildings.
DATE: Comments must be received on 
or before October 11,1978.
ADDRESS: Comments should be ad
dressed to the General Services Ad
ministration (PBOP), Washington, 
D.C. 20405.

FOR FURTHER INFORMATION 
CONTACT:

Mr. Donald Winegarden, Director,
Operations Division, Office of Build
ings Management, General Services
Administration, Washington, D.C.
20405, 202-566-1563.

Subpart 101-20.1 Building Operations, 
Maintenance, Protection, and Alterations

Section 101-20.109-10 is revised to 
read as follows:
§ 101-20.109-10 Regulations of smoking.

Regulation for controlling smoking 
in GSA-controlled buildings and facili
ties are set forth below. Agencies are 
encouraged to develop additional 
guidelines for internal use and for 
taking appropriate administrative 
action when violations of these regula
tions occur.

(a) Smoking is prohibited in the fol
lowing areas:

(1) Auditoriums, classrooms, and 
conference rooms. Buildings managers 
shall insure that signs and adequate 
receptacles for smoking refuse are 
placed outside the entrances to audito
riums, classrooms, and conference 
rooms.

(2) Elevators. “No smoking” signs 
shall be posted in elevators, and ade
quate receptacles shall be placed out
side the entrances.

(3) Shuttle vehicles.
(4) Hazardous areas. Each agency 

shall post and enforce “no smoking” 
rules in any location under its jurisdic
tion which involves flammable liquids, 
flammable gases, or flammable vapors, 
or in all other locations where there is 
a collection of readily ignitible, con- 
bustible materials.

(b) Smoking is not permitted in li
braries, except in those non-stack 
areas that are designated as “smok
ing” areas. These areas shall be estab
lished by the buildings manager in col
laboration with the heads of the occu
pant agencies.

(c) An employee who occupies a pri
vate office is authorized to declare 
that office a “no smoking” area.

(d) “No smoking” areas shall be es
tablished in cafeterias. These areas 
shall be designated as “no smoking” 
areas by each building manager, in col
laboration with the heads of the occu
pant agencies. The areas designated 
shall be based upon an estimate of the 
number of smoking and nonsmoking 
patrons served. This may be adjusted 
on the basis of local experience. The 
“no smoking” areas shall be identified 
by appropriate signs.

(e) The establishment of “no smok
ing” work areas in open space should 
be thoroughly investigated. Supervi
sors should plan work space in a 
manner so that employees who desire 
a “no smoking” area can be accommo
dated: Provided, That: (1) Efficiency

of work units will not be impaired, (2) 
additional space will not be required, 
and (3) costly alterations to the space 
or procurement of additional office 
equipment will not be necessary. Agen
cies are responsible for insuring that 
“no smoking” areas are identified by 
appropriate signs. In establishing and 
continuing a smoking policy in work 
areas under their jurisdiction, supervi
sors should strive to maintain an equi
table balance between the rights of 
nonsmokers and those of smokers.

(f) In medical care facilities such as 
medical clinics and health units, smok
ing is restricted to visitor waiting 
areas, staff lounges, private offices, 
and specially designated areas. Wait
ing areas shall be divided into areas 
designated as “smoking” and “no 
smoking” whenever possible.

(g) Agencies are responsible for pro
viding adequate noncombustible ash 
trays or receptacles in locations where 
smoking is permitted.
(Sec. 205(c), 63 Stat. 390 (40 U.S.C. 486(c))

Dated: August 25,1978.
J ames B. Shea, Jr., 

Commissioner, 
Public Buildings Service.

[FR Doc. 78-25407 Filed 9-6-78; 11:03 am]

[ 1505- 01]
DEPARTMENT OF TRANSPORTATION

Coast Guard 

[46 CFR Part 151, 153]

[CGD 75-075]
BENZENE CARRIAGE REQUIREMENTS 

Proposed Rulemaking 

Correction
In FR Doc. 78-23405 appearing on 

page 37149 in the issue of Monday, 
August 21, 1978, in the third column, 
the first line in §151.50-60 should 
read, “The licensed officer or certifi
cated [tankerman] * *

[6712- 01]
FEDERAL COMMUNICATIONS 

COMMISSION

[47 CFR Part 73]

[BC Docket No. 78-273; RM-3076]
TV BROADCAST STATION IN O K O LO N A , MISS.

Proposed Changes in Table of Assignments

AGENCY: Federal Communications 
Commission.
ACTION: Notice of proposed rulemak
ing.
SUMMARY: Action taken herein pro
poses the assignment of a first UHF
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television channel to Okolona, Miss. 
Petitioner, Southern Television Corp., 
states the channel could be used to 
bring a first local television service to 
the community.
DATES: Comments must be filed on 
or before October 24, 1978. Reply com
ments must be filed on or before No
vember 13,1978.
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION 
CONTACT:

Mildred B. Nesterak, Broadcast
Bureau, 202-632-7792.

SUPPLEMENTARY INFORMATION: 
Adopted: August 24,1978 
Released: August 30,1978.

In the matter of amendment of 
§ 73.606(b), Table of Assignments, tele
vision broadcast stations (Okolona, 
Miss.), BC Docket No. 78-273, RM- 
3076.

1. The Commission has under con
sideration a petition for rulemaking, 
seeking amendment of § 73.606(b) of 
the Commission’s rules, the television 
table of assignments. The petition was 
filed by Southern Television Corp. 
(“petitioner”), requesting the assign
ment of UHF channel 49 to Okolona, 
Miss. Comments were filed by the As
sociation of Maximum Service Tele
casters, Inc. (“AMST”).

2. According to petitioner, Okolona 
(population 3,00211 has experienced a 
14.5 percent increase in population be
tween 1960 and 1970 and by 1977 the 
city had grown to 3,500 residents. Oko
lona, one of two county seats of Chi- 
chasaw County (population 16,805), is 
located in northeast Mississippi, ap
proximately 32 kilometers (20 miles) 
south of Tupelo, Miss.

3. Petitioner states the county’s in
dustry is dominated by furniture and 
fixture companies which account for 
over half of the employed county 
labor force. It notes that apparel and 
fabrics also account for a significant 
segment of the county’s industrial ac
tivities.

4. Although Okolona is located 
within the grade B contours of televi
sion stations located some distance 
away, it does not have a local televi
sion broadcast station. The county has 
one television assignment (channel 45) 
at Houston (population 2,720), unoccu
pied and unapplied for.

5. AMST, in its comments, indicates 
that a short spacing of 6.23 kilometers 
(3.87 miles) exists between the refer
ence coordinates for Okolona and the 
reference coordinates for channel 45 
in Houston, Miss. However, it states 
that because petitioner has proposed a

'Population figures are taken from the 
1970 U.S. Census, unless otherwise indicat
ed.

site which meets the spacing require
ments, it does not oppose the proposal 
of channel 49 to Okolona. It adds that 
if the Commission does make the as
signment, it should state that the 
channel must be used at a site which 
meets all minimum separation require
ments. ,

6. We are persuaded that sufficient 
public interest showing has been made 
warranting further consideration of 
petitioner’s proposal in a rulemaking 
proceeding. Channel 49 can be as
signed in compliance with the distance 
separation requirements and other 
technical criteria provided the trans
mitter site is located at least 6.23 kilo
meters (3.87 miles) northeast of Oko
lona. The channel assignment would 
provide the community an opportuni
ty to acquire its first local television 
station. Therefore, we propose to con
sider the following revision in the tele
vision table of assignments. 
(§ 73.606(b) of the rules) with respect 
to the community listed below:

City and Channel No.
Okolona, Miss., present,—; proposed, 49.

7. The Commission’s authority to in
stitute rulemaking proceedings, show
ings required, cutoff procedures, and 
filing requirements are contained in 
the attached appendix and are incor
porated by reference herein.

Note.—A showing of continuing interest is 
required by paragraph 2 of the appendix 
before a channel will be assigned.

8. Interested parties may file com
ments on or before October 24, 1978, 
and reply comments on or before No
vember 13,1978.

F edera l  C o m m u n ic a t io n s  
C o m m is s io n ,

M a r t in  I. L e v y ,
Acting Chief, 

Broadcast Bureau.
Appendix

1. Pursuant to authority found in sections 
4(i), 5(d)(1), 303 (g) and (r), and 307(b) of 
the Communications Act of 1934, as amend
ed, and § 0.281(b)(6) of the Commission’s 
rules, it is proposed to amend the TV table 
of assignments, § 73.606(b) of the Commis
sion’s rules and regulations, as set forth in 
the notice of proposed rulemaking to which 
this appendix is attached.

2. Shoutings required. Comments are invit
ed on the proposal(s) discussed in the notice 
of proposed rulemaking to which this ap
pendix is attached. Proponent(s) will be ex
pected to answer whatever questions are 
presented in initial comments. The propo
nent of a proposed assignment is also ex
pected to file comments even if it only re
submits or incorporates by reference its 
former pleadings. It should also restate its 
present intention to apply for the channel if 
it is assigned, and, if authorized, to build the 
station promptly. Failure to file may lead to 
denial of the request.

3. Cutoff procedures. The following proce
dures will govern the consideration of fil
ings in this proceeding.

(a) Counterproposals advanced in this pro
ceeding itself will be considered, if advanced 
in initial comments, so that parties may 
comment on them in reply comments. They 
will not be considered if advanced in reply 
comments. (See § 1.420(d) of Commission 
rules.)

(b) With respect to petitions -for rule- 
making which conflict with the proposal(s) 
in this notice, they will be considered as 
comments in the proceeding, and public 
notice to this effect will be given as long as 
they are filed before the date for filing ini
tial comments herein. If they are filed later 
than that, they will not be considered in 
connection with the decision in this docket.

4. Comments and reply comments; service. 
Pursuant to applicable procedures set out in 
§§ 1.415 and 1.420 of the Commission’s rules 
and regulations, interested parties may file 
comments and reply comments on or before 
the dates set forth in the notice of proposed 
rulemaking to which this appendix is at
tached. All submissions by parties to this 
proceeding or persons acting on behalf of 
such parties must be made in written com
ments, reply comments, or other appropri
ate pleadings. Comments shall be served on 
the petitioner by the person filing the com
ments. Reply comments shall be served on 
the person(s) who filed comments to which 
the reply is directed. Such comments and 
reply comments shall be accompanied by a 
certificate of service. (See § 1.420 (a), (b), 
and (c) of the Commission’s rules.)

5. Number of copies. In accordance with 
the provisions of section 1.420 of th  Com
mission’s rules and regulations, an original 
and four copies of all comments, reply com
ments, pleadings, briefs, or other documents 
shall be furnished the Commission.

6. Public inspection of filings. All filings 
made in this proceeding will be available for 
examination by interested parties during 
regular business hours in the Commisison’s 
public reference room at its headquarters, 
1919 M Street NW., Washington, D.C.

[FR Doc. 78-25473 Filed 9-8-78; 8:45 am]

[6712- 01]
[47 CFR Part 73]

[BC Docket Na.78-207]
TV BROADCAST STATIONS IN MIAMI AN D  

WEST PALM BEACH, FLA.

Order Extending Time for Filing Comments and 
Reply Comments

AGENCY: Federal Communications 
Commission.
ACTION: Order extending time.
SUMMARY: Action taken herein ex
tends the time for filing comments 
and reply comments in a proceeding 
involving the substitution of a UHF 
TV channel in Miami, Fla. Coral Tele
vision Corp. states that it needs addi
tional time to prepare a market impact 
analysis.
DATES: Comments must be received 
on or before September 18, 1978, and 
reply comments must be received on 
or before October 10,1978.
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554.
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FOR FURTHER INFORMATION 
CONTACT:

Mark N. Lipp, Broadcast Bureau, 
202-632-7792.

SUPPLEMENTARY INFORMATION: 
Adopted: August 31, 1978.
Released: September 1,1978.

In the matter of Amendment of 
§ 73.606(b), Table of Assignments, tele
vision broadcast stations (Miami and 
West Plam Beach, Fla., BC Docket No. 
78-207

1. On July 6, 1978, the Commission 
adopted a notice of proposed rule- 
making, 43 FR 30841, proposing to 
substitute UHF TV channel 64 for 
UHF TV channel 39 at Miami, Fla. 
The proceeding was instituted by the

Commission on its own its own motion. 
The dates for filing comments and 
reply comments lire September 4, and 
September 25, 1978, respectively.

2. Coral Television Corp., licensee of 
station WCIX-TV, Miami, has request
ed a 2-week extension to September 
18, 1978, for filing comments. Coral 
states that it is conducting analyses of 
the overall market impact of the pro
posal. It asserts that due to unavoid
able demands on its personnel and the 
pre-labor Day vacations, a brief exten
sion is necessary.

3. Under the circumstances, the 
Commission believes that an extension 
should be granted to enable Coral to 
file information which could be help
ful to the Commission in resolving this 
proceeding. A new filing deadline will

also be set for filing reply comments 
to accommodate the new comment 
deadline.

4. Accordingly, it  is ordered, That 
the dates for filing comments and 
reply comments are extended through 
September 18 and October 10, respec
tively.

5. This action is taken pursuant to 
authority found in sections 4(i), 
5(d)(1), and 303(r) of the Communica
tions Act of 1934, as amended, and 
§ 0.281 of the Commission’s rules.

F ederal Communications 
Commission,

Wallace E. Johnson,
Chief, Broadcast Bureau.

[FR Doc. 78-25474 Filed 9-8-78; 8:45 am]
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[6110- 01]
ADMINISTRATIVE CONFERENCE OF 

THE UNITED STATES
COMMITTEE O N  GRANTS, BENEFITS AN D  

CONTRACTS

Meeting

Pursuant to the Federal Advisory 
Committee Act (Pub. L. 92-463), notice 
is hereby given of a meeting of the 
Committee on Grants, Benefits and 
Contracts of the Administrative Con
ference of the United States, to be 
held at 2:30 p.m„ Tuesday, September 
26, 1978, in the Conference’s library, 
2120 L Street NW., Suite 500, Wash
ington, D.C.

The Committee will meet to discuss 
Prof. Peter Martin’s report relative to 
procedures used in forming and imple
menting Federal-State agreements 
under the supplemental security 
income program, focusing particularly 
on how intergovernmental differences 
are resolved.

Attendance is open to the interested 
public, but limited to the space availa
ble. Persons wishing to attend should 
notify this office at least 2 days in ad
vance. The Committee Chairman, if he 
deems it appropriate, may permit 
members of the public to present oral 
statements at the meeting; any 
member of the public may file a writ
ten statement with the Committee 
before, during, or after the meetings

For further information concerning 
this meeting contact David B. H. 
Martin, 202-254-7065. Minutes of the 
meeting will be available on request.

R ic h a r d  K .  B erg , 
Executive Secretary.

S e pte m b e r  5,1978.
tFR Doc. 78-25467 Filed 9-8-78; 8:45 am]

[3410- 03]
DEPARTMENT OF AGRICULTURE

Science and Education Administration

NATIONAL PLANT GENETICS RESOURCES 
BOARD

Meeting

According to the Federal Advisory 
Committee Act of October 6, 1972 
(Pub. L. 92-463, 86 Stat. 770-776), the 
Science and Education Administration 
announces the following meeting:
NAME: National Plant Genetics Re
sources Board.

DATE: October 18, 1978, and one-half 
day on October 19,1978.
TIME: 9 a.m.
PLACE: Cherokee Park Room, Lory 
Student Center, Colorado State Uni
versity, Fort Collins, Colo. 80521.
TYPE OF MEETING: Open to the 
public. Persons may participate in the 
meeting as time and space permit.
COMMENTS: The public may submit 
written comments before or after the 
meeting with the contact person 
below.
PURPOSE: To advise the Secretary of 
Agriculture on policies and actions to 
more effectively collect, describe, and 
utilize plant genetic resources. Specifi
cally, the Board will consider rotating 
the membership and discuss further 
distribution of the Board’s report to 
the Secretary of Agriculture.
CONTACT PERSON FOR AGENDA 
AND MORE INFORMATION:

Dr. C. F. Lewis,/ Executive Secretary 
of the Board, Science and Education 
Administration, Federal Research, 
U.S, Department of Agriculture, 
BARC-West, Beltsville, Md. 20705, 
telephone 301-344-3884;
Done at Washington, D.C., this 7th 

day of Sept. 1978.
A n s o n  R .  B er t r a n d , 

Director,
Science and Education. 

[FR Doc. 78-25637 Filed 9-8-78; 8:45 am]

[6320- 01]

CIVIL AERONAUTICS BOARD

[Docket Nos. 30823, 21866; Order 78-8-197]

AIR WISCONSIN CERTIFICATION PROCEEDING 
A N D  DOMESTIC PASSENGER FARE INVESTI
GATION

Order To Show Cause

Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D.C., on the 31st day of August 1978.

By companion order entered today 
in docket 30823, the Board has de
clined review of Administrative Law 
Judge Katherine A. Kent’s decision to 
grant a certificate of public conven
ience and necessity to Air Wisconsin,

1 Initial decision, served May 17,1978.

Inc.1 On June 15, 1978, Air Wisconsin 
filed a request for clarification, asking 
that the Board make clear its inten
tion that, once certificated, Air Wis
consin is to be governed by any deter
minations made be the Board in the 
“Domestic Passenger Fare Investiga
tion’’ (DPFI), including'the require
ments as to joint fares set forth in 
phase 4 of that proceeding.

We took such steps following the ini
tial certification of Air New England3 
and Air Midwest3 and following the 
grant of authority to Pan American to 
carry domestic traffic between Detroit 
and Boston.4 Similar action is warrant
ed here. Therefore we tentatively find 
and conclude that Air Wisconsin shall 
be bound by the Board’s present and 
future determinations in the DPFI as 
through it had been a party to the 
original proceeding.

Although most of the DPFI require
ments can be met unilaterally, partici
pation in phase 4—which establishes 
maximum joint fares on interline con
necting flights—obviously requires co
operation from other carriers. Accord
ingly, we tentatively find and conclude 
that Air Wisconsin, on the one hand, 
and all carriers certificated to provide 
scheduled service within the 48 contig
uous States,5 on the other, shall enter 
into and maintain all joint fares which 
are how, or may in the future be re
quired by the Board in phase 4 of the 
“Domestic Passenger Fare Investiga
tion,’’ Docket 21866-4, as if Air Wis
consin were a local service carrier 
party to that proceeding; and they 
shall divide all joint fares by such 
methods as are or may be prescribed 
by the Board.®

Interested persons will be given 21 
days following service of this order to 
show cause why the tentative findings 
and conclusions set forth here should 
not be made final. We expect such per
sons to support any objections they

1“New England Service Investigation,’’ 
order 74-10-102, Oct. 18,1974.

*“Air Midwest Certification Proceeding,” 
order 76-11-3, Nov. 2,1976.

4 “Detroit-Boston Nonstop Route Proceed
ing,” order 76-9-168, Sept. 30,1976.

5 Except for Aspen Airways and Wright 
Air Lines, which are not subject to the 
DPFI requirements.

6 All the issues involved in this show cause 
order have been exhaustively litigated in 
the DPFI, and the addition of one new car
rier results in no appreciable change in any 
of the conclusions reached in that proceed
ing. Similarly, in light of the evidentiary 
record complied in the DPFI, we find no 
need for further hearings directed solely to 
the addition of Air Wisconsin.
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might have with detailed answers, spe
cifically stating, the findings and con
clusions to which objection is taken. 
Such objections should be accompa
nied by arguments of fact or law and 
should be supported by legal prece
dent or detailed economic analysis. If 
an evidentiary hearing is requested, 
the objector should state in detail why 
such a hearing is considered necessary 
and what relevant and material facts 
he would expect to establish through 
such a hearing. General, vague, or un
supported objections will not be enter
tained. Answers may be filed 10 days 
after the date for filing objections.

Accordingly, It is ordered, That: 1. 
All interested persons are directed to 
show cause why the Board should not 
issue an order making final the tenta
tive findings and conclusions stated 
here;

2. Any interested person objecting to 
the issuance of an order making final' 
the findings and conclusions set forth 
here shall, no later than September 
27, 1978, file with the Board and sqrve 
upon all certificated air carriers a 
statement of objections together with 
a summary o/ testimony, statistical 
data and any other evidence that is ex
pected to be relied upon to support 
the stated objections, answers to ob
jections shall be filed no later than 
October 10,1978;

4. If timely and properly supported 
objections are filed, full consideration 
will be accorded the matters or issues 
raised by the objections before further 
action is taken by the Board;

5. In the event no objections are 
filed, all further procedural steps will 
be deemed to have been waived, and 
the matter will be submitted to the 
Board for final action.

This order will be published in the 
F ederal R egister.

By the Civil Aeronautics Board.
P hyillis T. Kaylor,7 

Secretary.
CFR Doc. 78-25502 Filed 9-8-78; 8:45 am]

[6320- 01]

[Docket No. 33091]
FLORIDA SERVICE CASE  

Postponement of Prehearing Conference

Notice is hereby given that the pre- 
hearing conference in the above-enti
tled matter now assigned to be held on 
September 19, 1978 (43 FR 36499, 
August 17, 1978) is hereby postponed 
to October 4, 1978 at 10 a.m. (local 
time), in room 1003, Hearing Room D, 
Universal Building North, 1875 Con
necticut Avenue NW., Washington, 
D.C.

7 All Members concurred.

Dated at Washington, D.C., Septem
ber 5,1978.

W illiam H. D apper, 
Administrative Law Judge. 

[FR Doc. 78-25505 Filed 9-8-78; 8:45 am]

[6320- 01]
[Docket No. 31855; Order 78-8-204] 

LINEAS AEREAS P A R A G U A Y A S

Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D.C., on the 31st day of August 1978.
Order To Show Cause Regarding Issuance o f a 

Foreign A ir Carrier Permit

On December 21, 1977, Lineas
Aereas Paraguayas (LAP) filed an ap
plication requesting issuance of a for
eign air carrier permit to engage in 
scheduled and charter foreign air 
transportation of persons, property, 
and mail between the terminal point 
Asuncion, Paraguay; the intermediate 
points Lima, Peru; Bogota, Colombia; 
Panama City, Panama; the terminal 
point Miami, Fla.; and the beyond 
point Montreal, Canada.

On May 19, 1978, LAP filed a motion 
for an order to show cause why its ap
plication should not be granted with
out an oral hearing.1 No objections 
have been filed to the application or 
the motion.

Initially LAP intends to operate two 
weekly Miami-Panama City-Lima- 
Asuncion round-trip flights, adding 
the points Bogota and Montreal at a 
later date. LAP predicts a first year 
profit ot $2,469,481 from these services 
and will perform the proposed oper
ations with two B-707 aircraft.

In support of its request, LAP as
serts that it is wholly owned and con
trolled by the Republic of Paraguay; 
that it has been designated by its gov
ernment to operate in foreign air 
transportation between Paraguay and 
the United States pursuant to the 
United States-Paraguayan Air Trans
port Services Agreement; *-that its op
erating authority has never been sus
pended, revoked, canceled or otherwise 
terminated since it inaugurated ser
vices in 1963;3 that the government

‘The applicant initially requested a 
waiver from pt. 312 of the Board’s procedur
al regulations requiring submission of an en
vironmental evaluation; however, it subse
quently filed the requisite environmental 
evaluation in its motion for an order to 
show cause.

*The exchange of diplomatic notes, Mar. 
9, 1978, implementing amendments to the 
Air Transport Services Agreement, provides 
for a designated Paraguayan air carrier to 
serve on a designated route between the 
United States and Paraguay.

3 The applicant’s safety record is marred 
by only one accident in 1967, where no fa
talities occurred and no safety regulations 
appear to have been violated.

guarantees all contractual obligations 
and furnishes the carrier a montlhy 
stipend;4 that it has always been able 
to meet its financial and transporta
tion obligations; and that LAP’S air
craft maintenance and inspection pro
grams comply with United States 
standards.5

The memorandum of understanding 
accompanying the exchange of diplo
matic notes, dated March 9, 1978, with 
the Paraguayan Government officially 
endorses the important U.S. interna
tional policy goals of competitive 
price/quality service offerings and lib
eral passenger and cargo charter 
rules.®

The charter provision in the memo
randum provides for country-of-origin 
charterworthiness rules which is a 
policy we have long advocated other 
governments adopt as the basis for 
conducting'charter operations. As ap
plied to LAP, this provision permits all 
Paraguayan-originating charters oper
ated between the United States and 
Paragyay to be conducted pursuant to 
Paraguayan charter rules. Additional
ly, the charter provision eliminates 
the requirments that designated carri
ers obtain prior approval of all charter 
flights operated between the United 
States and Paraguay;7 however, this is 
only applicable to charter operations 
conducted between the United States 
and Paraguay.

Unless otherwise provided, all carri
ers conduting charter flights must 
comply with the Board’s economic reg
ulations, irrespective of country of 
origination. Thus, implementation of 
foreign country-of-origin charter- 
worthiness rules, which may be differ
ent from our own, and the operation 
of charter services without prior ap
proval require a waiver form the perti
nent Board regulations. The Board’s 
charter regulations provide that waiv
ers can be granted if found to be in 
the public interest and special circum
stances exist warranting the grant. In 
view of the Board’s responsiblities 
under section 1102 of the Act, we be
lieve that the charter provision con
tained in the memorandum of under
standing provides the special circum-

4 LAP receives $48,800 monthly from the 
Government of Paraguay.

*The Government of Paraguay is a 
member State of the International Civil Avi
ation Organization (ICAO).

6 Attachment 4 of the memorandum pro
vides that the “Contracting parties 
shall * * * encourage and support individu
al airline initiatives to offer innovative, low- 
priced tariffs and a variety of service op
tions.’’ Attachment 6 of the memorandum 
provides for (1) the unrestricted designation 
of airlines for charter flights; (2) fair com
petition principles, and (3) acceptance of 
country-of-origin charterworthiness rules.

7Pt. 212 of the Board’s economic regula
tions requires approval of all off-route 
charter flights prior to commencement of 
operations.
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stance to warrant the grant of waivers 
from the Board’s charter regulations. 
Such would clearly be in the public in
terest.

Accordingly, we shall tentatively 
waive those provisions of part 212 of 
the Board’s economic regulations 
(except with respect to provisions gov
erning charters to direct air carriers 
and direct foreign air carriers for com
mercial traffic) and any other regula
tion that would otherwise prevent 
LAP from operating Paraguayan-origi- 
nating charters between the United 
States and Paraguay pursuant to 
rules, regulations, or conditions gov
erning charterworthiness established 
by the Paraguayan Government. We 
shall tentatively add LAP to the list of 
carriers in appendix A of order 77-10- 
120, to eliminate the requirment of ob
taining prior approval of off-route 
charter operations;8 Although we rec
ognize that inclusion on this list 
grants LAP a broader waiver than con
templated by the memorandum of un
derstanding (charters between Para
guay and the United States), we see no 
reason to require prior approval for 
some off-route charters while waiving 
the requirement for others at this 
time.9

In view of the foregoing and all the 
facts of record, we tentatively find and 
conclude that:

1. Lineas Aereas Paraguayan is sub
stantially owned and effectively con
trolled by the Government of Par- 
auay;

2. It is in the public interest to issue 
a foreign air carrier permit to Lineas 
Aereas Paraguayas authorizing it to 
engage in foreign air transportation of 
persons, property, and mail between 
the terminal point Asuncion, Para
guay; the intermediate points Lima, 
Peru; Bogota, Colombia; Panama City, 
Panama; Miami, Fla.; and the terminal 
point Montreal, Canada;

3. The public interest requires that 
the exercise of the privileges granted 
by such permit shall be subject to the 
terms, conditions, and limitations con
tained in the specimen form of the 
permit attached to this order, and to 
such other reasonable terms, condi
tions, and limitations required by the 
public interest as may be prescribed by 
the Board;

4. That Lineas Aereas Paraguayas is 
fit, willing, and able to perform prop
erly the foreign air transportation de
scribed in the specimen permit at
tached to this order, and to conform 
to the provisions of the Act and the

•Order 77-10-120, Oct. 27, 1977, grants to 
certain named foreign air carriers a blanket 
waiver of the requirements to file for state
ment of authorization prior to operating 
off-route charters.

•The waiver granted here does not elimi
nate the necessity to file charter prospec
tuses for all LAP United States-originating 
charters.

NOTICES

rules, regulations, and requirements of 
the Board;

5. The public interest and special cir
cumstances warrant a waiver of part 
212 of the Board’s economic regula
tions (except with respect to the provi
sion of such part governing charters to 
direct air carriers and direct foreign 
air carriers for commercial traffic) and 
such other provisions of the Board’s 
charter regulations to the extent nec
essary to permit Lineas Aereas Para
guayas to operate Paraguayan-origi- 
nating charters between the United 
States and Paraguay -pursuant to 
Paraguayan rules, regulations, and 
conditions governing the charter- 
worthiness of such charters. The waiv
ers shall be applicable to the extent 
contemplated by the memorandum of 
understanding and shall terminate 
upon the expiration of the memoran
dum of understanding between the 
Government of the United States and 
the Government of Paraguay, signed 
March 9, 1978, or such Understanding 
as it may be amended or superceded;

6. Appendix A of order 77-10-120 be 
amended to include Lineas Aereas Par
aguayas;

7. That the approval of Lineas 
Aereas Paraguayas’ application will 
not constitute a “major Federal action 
significantly affecting the quality of 
the human environment” within the 
meaning of section 102(2)(c) of the Na
tional Environmental Policy Act of 
1969 and will not constitute a “major 
regulatory action” under the Energy 
Policy and Conservation Act of 1975, 
as defined in § 313.4(a)(1) of the 
Board’s procedural regulations;10

8. The public interest does not re
quire an oral hearing;

9. Except to the extent granted, the 
application of Lineas Aereas Para
guayas in docket 31855 should be 
denied.

It is therefore ordered, That:
1. All interested persons are directed 

to show cause why the Board should 
not make final its tentative findings 
and conclusions set forth above and 
why a foreign air carrier permit in the 
form of the attached specimen permit 
should not, subject to approval by the 
President, pursuant to section 801 of 
the Act, be issued to Lineas Aereas 
Paraguayas (LAP);

2. Any interested persons having ob
jections to the issuance of an order 
making final the Board’s tentative 
findings and conclusions, granting

10 Our tentative finding is based upon the 
fact that the grant of this proposed permit 
will not result in any significant change in 
the level of service at Miami (two weekly 
round-trip flights). Thus our action will not 
constitute a major federal action within the 
meaning of the National Environmental 
Policy Act of 1969. Moreover, the implemen
tation of LAP’S proposed authority will not 
result in the near-term consumption of 10 
million gallons of fuel.
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waivers of the Board’s regulations, and 
issuing the permit shall, on or before 
September 20, 1978, file with the 
Board and serve on the persons named 
in paragraph 5, a statement of objec
tions specifying the part or parts of 
the tentative findings and conclusions 
objected to, together with a summary 
of testimony, statistical data and such 
evidence expected to be relied upon in 
support of the statement of objec
tions. If an oral hearing is requested, 
the objector should state in detail why 
such hearing is considered necessary 
and what relevant and material facts 
he would expect to establish that 
could not also be established in writ
ten pleadings;

3. If timely and properly supported 
objections are filed, further considera
tion will be given the matters and 
issues raised by the objector before 
further action is taken by the Board; 
Provided, That the Board may pro
ceed to enter an order in accordance 
with its tentative findings and conclu
sions set forth in the order if it deter
mines that there are no factual issues 
presented that warrant the holding of 
an oral hearing;11

4. In the event no objections are 
filed, all further procedural steps will 
be waived and the Secretary shall 
enter an order which (1) shall make 
final the Board’s tentative findings 
and conclusions set forth in this order;
(2) shall grant waivers from the 
Board’s regulations; and (3) subject to 
the approval of the President, shall 
issue a foreign air carrier permit to 
the applicant in the specimen form at
tached; and

5. This order shall be served upon 
Lineas Aereas Paraguayas; the Ambas
sador of Paraguay in Washington, 
D.C.; the U.S. Departments of State, 
and Transportation; and Braniff Air
ways, Inc.

This order shall be published in the 
F ederal R egister and transmitted to 
the President.

By the Civil Aeronautics Board.
P hyllis T. K aylor,1* 

Secretary.
UNITED STATES OF AM ERICA, C IV IL  AERONAUTICS 

BOARD, WASHINGTON, D.C.

Permit to Foreign Air Carrier
Lineas Aereas Paraguayas is authorized, 

subject to the following provisions, the pro
visions of the Federal Aviation Act of 1958, 
and the orders, rules, and regulations of the 
Board, to engage in foreign air transporta
tion of persons, property, and mail, as 
follows:

Between the terminal point Asuncion, 
Paraguay; the intermediate points Lima, 
Peru; Bogota, Colombia; Panama City, 
Panama; Miami, Fla.; and the .terminal 
point Montreal, Canada.

“ Since provision is made for the filing of 
objections to this order, petitions for recon
sideration will not be entertained.

12 All Members concurred.
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The holder shall be authorized to engage 
in charter trips in foreign air transporta
tion, subject to the terms, conditions, and 
limitations prescribed by part 212 of the 
Board’s economic regulations.

The holder shall conform to the airwor
thiness and airman competency require
ments prescribed by the Government of 
Paraguay for Paraguayan international air 
services.

This permit shall be subject to, all applica
ble provisions of any treaty, convention, or 
agreement affecting international air trans
portation now in effect, or that may become 
effective during the period this permit re
mains in effect, to which the United States 
and Paraguay shall be parties.

The holder shall keep on deposit with the 
Board a signed counterpart of CAB Agree
ment 18900, an agreement relating to liabili
ty limitations of the Warsaw Convention 
and the Blague Protocol approved by Board 
order E-23680, May 13, 1966, and a signed 
counterpart of any amendment or amend
ments to such agreement which may be ap
proved by the Board and to which the 
holder becomes a party.

The holder (1) shall not provide foreign 
air transportation under this permit unless 
there is in effect third-party liability insur
ance in the amount of $1,000,000 or more to 
meet potential liability claims which may 
arise in connection with its operations 
under this permit, and unless there is on file 
with the docket section of the Board a state
ment showing the name and address of the 
insurance carrier and the amounts and lia
bility limits of the third-party liability in
surance provided, and (2) shall not provide 
foreign air transportation of persons unless 
there is in effect liability insurance suffi
cient to cover the obligations assumed in 
CAB Agreement 18900, and unless there is 
on file with the docket section of the Board 
a statement showing the name and address 
of the insurance carrier and the amounts 
and liability limits of the passenger liability- 
insurance provided. Upon request, the 
Board may authorize the holder to supply 
the name and address of an insurance syndi
cate in lieu of the names and addresses of 
the member insurers.

The initial tariff filed by the holder shall 
not set forth rates, fares, and charges lower 
than those that may be in effect for any 
U.S. air carrier in the same foreign air 
transportation: However, This limitation 
shall not apply to a tariff filed after the ini
tial tariff regardless of whether this subse
quent tariff is effective before or after the 
introduction of the authorized service.

By accepting this permit, the holder 
waives any right it may possess to assert 
any defense of sovereign immunity from 
suit in any action or proceeding instituted 
against the holder in any court or other tri
bunal in the United States (or its territories 
or possessions) based upon any claim arising 
out of operations by the holder under this 
permit.

The exercise of the privileges granted 
here shall be subject to such other reason
able terms, conditions, and limitations re
quired by the public interest as may from 
time to time be prescribed by the Board.

This permit shall be effective o n -----------
. Unless otherwise terminated at an earlier 
date pursuant to the terms of any treaty, 
convention, or agreement, this permit shall 
terminate: (1) Upon the effective date of 
any treaty, convention, agreement, or 
amendment thereto, which shall have the
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effect of eliminating the route here author
ized from the routes which may be operated 
by airlines designated by the Government 
of Paraguay (or in the event of the elimina
tion of any part of a route or routes hereby 
authorized, the authority granted here shall 
terminate to the extent of such elimination; 
(2) upon the effective date of any permit 
granted by the Board to any other carrier 
designated by the Government of Paraguay 
in lieu of the holder hereof; or (3) upon the 
termination or expiration of the air trans
port services agreement between the Gov
ernment of the United States of America 
and the Government of Paraguay, effective 
February 16, 1948, as amended effective 
March 9, 1978: Provided, however, That 
clause (3) of this paragraph shall not apply 
if, prior to the event specified in clause (3), 
the operation of the foreign air transporta
tion here authorized becomes the subject of 
any treaty, convention, or agreement to 
which the United States and Paraguay are 
or shall become parties.

The Civil Aeronautics Board, through its 
Secretary, has executed this permit and af
fixed its seal o n ----------- .

Secretary.
Issuance of this permit to the holder ap

proved by the President of the United
States chi----------- in order------- .

[FR Doc. 78-25506 Filed 9-8-78; 8:45 am]

[6320- 01]
[Docket Nos. 32154, etc.; Order 78-8-192] 

NATIONAL AIRLINES, IN C  ET A L  

Order to Show Cause

Adopted by the Civil Aeronautics 
Board at its office in Washington, 
D.C., on thè 31st day of August 1978.

Application of National Airlines, Inc. 
for amendments of its certificates of 
public convenience and necessity for 
Routes 31 and 39, docket 32154; appli
cation of Northwest Airlines, Inc. for 
amendments of its certificates of 
public convenience and necessity for 
Route 3, docket 32189; application of 
Delta Air Lines, Inc. for amendments 
of its certificates of public convenience 
and necessity for Routes 27 and 54, 
docket 32226; application of United 
Air Lines, Inc. for amendments of its 
certificates of public convenience and 
necessity for Route 51, docket 32827; 
application of Continental Air Lines, 
Inc. for amendments of its certificates 
of public .convenience and necessity 
for Route 29, docket 32915; application 
of Braniff Airways, Inc. for amend
ments of its certificates of public con
venience and necessity for Route 9, 
docket 32928.

On February 22, 1978, National Air
lines filed an application in docket 
32154 for amendments of its certifi
cates of public convenience and neces
sity for Routes 31 and 39, accompa
nied by a petition for a show-cause 
order. National is seeking to remove a 
closed-door restriction between Fort

Lauderdale and Miami,1 and single
plane restrictions between Fort Lau
derdale, on the one hand, and West 
Palm Beach, Melbourne, Tampa-St. 
Petersburg-Clearwater (Tampa), Or
lando, Panama City, Jacksonville, Pen
sacola, Mobile, or any point outside 
the continental limits of the United 
States, on the other.3

On March 2, 1978, Northwest Air
lines filed an application in docket 
32189 for an amendment of its certifi
cate for Route 3, accompanied by a pe
tition for a show-cause order and a 
motion to consolidate with National’s 
application. Northwest also wants traf
fic rights between Miami and Fort 
Lauderdale.3

On March 10, 1978, Delta Air Lines 
filed an application in docket 32226 for 
amendments of its certificates for 
Routes 27 and 54 accompanied by a 
motion to consolidate with National’s 
application Delta has a closed-door re
striction between Miami and Fort Lau
derdale,4 and a single-plane restriction 
between Fort Lauderdale and West 
Palm Beach.3

On June 8, 1978, United Air Lines 
filed an application in docket 32827 for 
amendment of its certificate for Route 
51, accompanied by a motion to con
solidate with National’s Northwest’s, 
and Delta’s applications and a petition 
for show-cause order. United has a 
closed-door restriction between Fort 
Lauderdale and Miami, and a single
plane restriction between Fort Lauder
dale and West Palm Beach.

On June 27, 1978, Continental Air 
Lines applied in docket 32915 to 
amend its cetificate for Route 29 to 
authorize it to engage in unrestricted 
air transportation between Miami and 
Fort Lauderdale on segments 18 and 
20. Simultaneously, Continental peti
tioned for an order to show cause and 
filed a motion to consolidate its appli
cation with National’s, Northwest’s, 
Delta’s, and United’s.

On June 29, 1978, Braniff Airways 
applied in docket 32928 to amend its 
certificate for Route 9 to redesignate 
the hyphenated points Miami-Fort 
Lauderdale on segments 8, 10, and 12 
as coterminals; the application in
volves other new authority not rele
vant here. Simultaneously, Braniff pe
titioned for an order to show cause 
why this relief should not be granted

Condition (4) on Route 31.
*Condition (5) on Route 31 and condition 

(3) on Route 39.
* Condition (7) on Route 3 prohibits air 

transportation between those two points.
* Condition (8) on Route 26 and condition 

(6) on Route 54. In Delta’s realignment, 
order 78-4-109, Apr. 19, 1978 (see appendix 
H) we have tentatively decided to grant 
Delta one-stop authority in this market.

8Condition (7) on route 54. Order 78-4-109 
(see appendix F) proposes the award to 
Delta of nonstop authority between West 
Palm Beach and Fort Lauderdale, subject to 
a long-haul restriction.
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and filed a motion to consolidate the 
Miami-Fort Lauderdale portion of its 
application with National’s, North
west’s, Delta's, and United’s. Braniff 
also moved to consolidate its entire ap
plication with the Dallas/Fort Worth- 
New Orleans-Florida Service Investi
gation, docket 32711.

Answers in opposition to Nation’s pe
tition to show cause were filed by 
Eastern Air Lines and by Delta; East
ern also filed answers in opposition to 
Northwest, and to the show cause peti
tions of Continental and Braniff. An 
answer in support of National’s appli
cation was filed by the Broward 
County Board of County Commission
ers, Aviation Division.

In support of its application, Nation
al argues that approval will provide 
scheduling flexibility in serving Fort 
Lauderdale but will not necessarily 
lead to an immediate increase in the 
number of flights at that point; that 
the procedural reasons that resulted 
in the imposition of the single-plane 
restrictions in the Fort Lauderdale 
markets no longer exist; and that the 
reason for the Miami-Fort Lauderdale 
closed-door restriction—the protection 
of Mackey Airlines—has disappeared, 
since Mackey was merged into Eastern 
in 1966. National claims that, as a con
sequence, these restrictions have 
outworn their usefulness and should 
be removed.

Northwest’s, Delta’s, United’s, Con
tinental’s, and Braniff’s arguments for 
removal of the restrictions are similar 
to those of National. Delta also con
tends that it would be discriminatory 
and unreasonable to relieve National 
from its restrictions in the Fort Lau
derdale-West Palm Beach/Miami mar
kets while denying the same relief for 
other carriers similarly restricted.

Eastern’s opposition to National’s 
application focuses on two issues. 
First, it contends that removal of re
strictions in the Fort Lauderdale mar
kets should be considered within the 
context of the trunkline route realign
ment proposals now pending before 
the Board. (Eastern makes the same 
point in its answer to Northwest’s ap
plication.) Second, it claims that Na
tional has violated its Route 39 certifi
cate by engaging in air transportation 
between Fort Lauderdale and Miami.8

In its answer to the show-cause peti
tions of Continental and Braniff for 
coterminalization, Eastern argues 
that, since the Board has placed the 
question of service between Fort Lau
derdale and Miami in the recently in
stituted Dallas/Fort Worth-New Or
leans-Florida Service Investigation, 
docket 32711 (order 78-5-129, May 19,

*To the extent that National may be in 
violation of any provision of the Act or its 
certificate, our action in this order does not 
prejudice or otherwise affect any enforce
ment action which may be undertaken in 
the future.

1978), it should not consider that Fort 
Lauderdale-Miami issues by show- 
cause procedures.

Delta’s answer in opposition to Na
tional’s petition is similar to Eastern’s. 
Delta contends that it would be 
"highly improper and unfair” for the 
Board to process National’s "minirea
lignment” before taking final action 
on its realignment application. Specifi
cally, Delta opposes National’s request 
for improved authority in the Fort 
Lauderdale - Jacksonville /  Orlando/ 
Tampa markets until Delta is afforded 
adequate relief in these markets— 
through realignment or otherwise.7

We tentatively conclude that the 
public convenience and necessity re
quire the removal of National’s, 
Northwest’s, Delta’s, and United’s 
closed-door restrictions in the Fort 
Lauderdale-Miami markets; the remov
al of National’s single-plane restric
tions in the Fort Lauderdale-West 
Palm Beach/Melboume/Tampa/Or- 
lando/Panama City/Jacksonville/Pen- 
sacola/Mohile markets, and between 
Fort Lauderdale and any point outside 
the continental limits of the United 
States, subject to the imposition of a 
one-stop restriction in the Fort Lau
derdale - Tampa /  Jacksonville /  Or
lando markets; the removal of Delta’s 
single-plane restriction in the Fort 
Lauderdale-West Palm Beach market; 
the removal of United’s single-plane 
restriction between Fort Lauderdale 
and West Palm Beach; and the coter
minalization of the hyphenated 
Miami-Fort Lauderdale points on seg
ments 18 and 20 of Continental’s 
Route 29, and on segments, 8, 10, and 
12 of Braniff’s 9 to permit the carriage 
of local traffic between those two 
points. In addition, Eastern and TWA 
should be granted traffic rights be
tween Fort Lauderdale and Miami, 
and Eastern should have its single
plane restriction between Fort Lauder
dale and West Palm Beach removed.89

7 On the assumption that National has re
quested relief in the Port Lauderdale-Dayto
na Beach/Tallahassee markets, Delta op
poses the grant of this relief because those 
markets are at issue in the Florida-Atlanta 
Competitive Nonstop Service Investigation, 
docket 30679. Although National has includ
ed these markets in its exhibit NAL-1, it has 
not referred to them in its application or pe
tition. Accordingly, we will not consider 
them in this proceeding.

8 Fort Lauderdale-Miami closed-door re
strictions are contained in the following cer
tificates: Eastern-condition (10), Route 6 
and condition (7)(a), Route 10; TWA-condi- 
tion (28), Route 2.

Fort Lauderdale-West Palm Beach single
plane service is restricted in the following 
certificates: Eastern-condition (11), Route 6 
and condition (8), Route 10.

We find that National, Northwest, Delta, 
Eastern, TWA, United, Continental, and 
Braniff are each citizens of the United 
States within the meaning of the Act and 
are fit, willing, and able to engage in the air 
transportation proposed here.

*We have decided to consider unrestricted

We also tentatively conclude that 
the applications present no questions 
of fact or law requiring an oral eviden
tiary hearing, and that all interested 
persons should be directed to show 
cause why the Board’s tentative find
ings and conclusions should not be 
made final.

In support of our determination, we 
find that the proposed amendments 
conform with our policy of removing 
operating restrictions in the absence 
of an affirmative showing that their 
retention is required.10 Neither East
ern nor Delta has demonstrated that 
removal of the restrictions will impair 
adequacy of service to any point or 
have any other significant adverse 
impact. Rather, their objections raise 
procedural, as opposed to substantive, 
issues. Both carriers urge us to defer 
consideration of National’s application 
until we have completed the route rea
lignments of the other trunkline carri
ers.11 They contend that National is re
questing a realignment (or a "minirea
lignment,” as Delta labels it), which 
should be considered last of all the 
trunkline route realignments.

We do not agree that National’s re
quest constitutes a route-realignment 
proposal. Unlike the others we have 
considered to be route-realignment 
proposals and have treated as such13 
National’s request is directed to re
moving restrictions on a relatively

Miami-Fort Lauderdale authority for Bran
iff here even though it is at issue in the 
Dallas/Fort Worth-New Orleans-Florida 
Service Investigation. The instituting order 
of that case indicated that the Miami-Fort 
Lauderdale and the other two intra-Florida 
markets (Tampa-Miami and Tampa-Fort 
Lauderdale) were placed in issue solely in 
the interests of giving the applicants the 
maximum operational flexibility in devising 
their service plans to Dallas/Fort Worth 
and New Orleans. We see no reason to place 
Braniff at a disadvantage vis-a-vis the other 
carriers with authority at Miami and Fort 
Lauderdale, pending the outcome of the 
formal case. Of course, our proposed deci
sion here, if made final, will moot the ques
tion of whether the Miami-Fort Lauderdale 
portion of Braniff’s application in docket 
32928 should be granted in the Dallas/Fort 
Worth-New Orleans Florida Service Investi
gation.

10 See, e.g. order 78-4-67, Apr. 14, 1978, 
order 77-11-41, Nov. 10, 1977, and orders 
cited in n. 9 of the latter.

11 The trunkline realignment applications 
pending before the Board are American (D. 
28874), Continental (D. 28857), Eastern (D. 
29983), Northwest (D. 29449), United (D. 
28755), and TWA (D. 30909). We have tenta
tively realigned Delta’s route in order 78-4- 
109, supra.

18 See e.g., order 76-7-101, July 26, 1976. 
There, United and American had submitted 
applications to realign certain of their re
spective routes. The Board deemed these 
“partial realignments,” and invited the car
riers to submit a domestic 48-State proposal 
for single-segment domestic operating au
thority.
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small portion of its linear routes. 
Moreover, National has not sought a 
realignment and is not, therefore, at
tempting to preempt the orderly pro
cessing of realignments, a practice we 
have discouraged.

Our tentative decision to grant un
restricted authority between Fort Lau
derdale and Miami is based on the rel
atively small size of the market,13 the 
increased operating flexibility that 
will be afforded, the extremely short 
stage length (about 30 miles), and the 
market’s position as entry mileage for 
longer haul flights. The authority we 
tentatively award in the other Fort 
Lauderdale markets, including the im
position of the one-stop restrictions on 
National in the Fort Lauderdale- 
Tampa/Jacksonville/Orlando markets, 
conforms with the guidelines we set 
out in the western route realignment.14

Moreover, the single-plane restric
tions in the Fort Lauderdale markets 
were imposed for procedural reasons 
and are now outmoded,13 and the 
closed-door restriction was imposed to 
protect the limited operations of 
Mackey Airlines. Mackey was merged 
into Eastern on July 25,1966.

Interested persons will be given until 
October 6, 1978, to show cause why 
the tentative findings and conclusions 
we make here should not be made 
final. We expect such persons to sup
port their objections, if any, with de
tailed answers, specifically reciting the 
tentative findings and conclusions to 
which objection is taken. Objections 
should be accompanied by arguments 
of fact or law and should be supported 
by legal precedent or detailed econom
ic analysis. If an oral evidentiary hear
ing is requested, the objector should 
state in detail why such a hearing is 
necessary and what relevant and mate
rial facts he would expect to establish 
through a hearing that cannot be es
tablished in written pleadings. Gener
al, vague, or unsupported objections 
will not be entertained.16

Accordingly, it  is ordered, That:
1. All interested persons are directed 

to show cause why the Board should 
not issue an order making final the 
tentative findings and conclusions 
staged here and modifying certain con
ditions in the certificates of public 
convenience and necessity of National 
Airlines for Routes 31 and 39, North-

13 Eight thousand eight hundred true O. & 
D. plus interline connecting traffic for 1976.

14 Order 76-5-101, May 21, 1976, made 
final by order 77-11-74, Nov. 17,1977.

13 National’s petition, at 2-6, relates the 
history of these restrictions.
' 18 We do not anticipate that our proposed 

action will result in any substantial increase 
in air-carrier operations at any city in
volved, and we therefore find that it is not a 
major Federal action significantly affecting 
the quality of the human environment 
within the meaning of sec. 102(2X0 of the 
National Environmental Policy Act of 1969.

west Airlines for Route 3, Delta Air 
Lines for Routes 27 and 54, Eastern 
Air Lines for Routes 6 and 10, Trans 
World Airlines for Route 2, United Air 
Lines for Route 51, Continental Air 
Lines for Route 29, and Braniff Air
ways for Route 9, as follows:

a. National Route 31—Delete condi
tion (4);

b. National Route 31—Revise condi
tion (5) as follows: “Flights between 
Fort Lauderdale, Fla., on the one hand 
and Tampa-St. Petersburg-Clearwater, 
Orlando, or Jacksonville, Fla., on the 
other shall serve a minimum of one in
termediate point”;

c. National Route 39—Revise condi
tion (3) as follows: “Flights between 
Miami-Fort Lauderdale, Fla. (through 
Fort Lauderdale Hollywood Interna
tional Airport), and Tampa-St. Peters
burg-Clearwater or Jacksonville, Fla., 
shall serve a minimum or one interme
diate point”;

d. Northwest Route 3—Delete condi
tion (7);

e. Delta Route 27—Delete condition 
( 6 );

f. Delta Route 54—Delete conditions 
(6) and (7);

g. Eastern Route 6—Delete condition 
( 10);

h. Eastern Route 6—Revise condition 
(11) to read as follows: “The holder 
shall not engage in single-plane air 
transportation between Fort Lauder
dale, Fla., and San Juan, P.R.”;

i. Eastern Route 10—Revise condi
tion (7) to read as follows: “The holder 
shall not engage in nonstop air trans
portation between Nashville, Term., 
and St. Louis, Mo., and between Chica
go, 111., and Louisville, Ky.”;

j. Eastern Route 10—Revise condi
tion (8) to read as follows: “The holder 
shall not engage in single-plane air 
transportation between Fort Lauder
dale, Fla., and San Juan, P.R.”;

k. TWA Route 2—Delete condition 
(28);

l. United Route 51—Delete condition
(13);

m. United Route 51—Revise condi
tion (14) to read as follows: “The 
holder shall not engage in single-plane 
air transportation with respect to per
sons and property between Rochester, 
N.Y., and Cleveland, Ohio”;

n. Continental Route 29—On seg
ments 18 and 20, redesignate the hy
phenated Miami-Fort Lauderdale 
points as coterminal points;

o. Braniff Route 9—On segments 8, 
10, and 12, redesignate the hyphenat
ed Miami-Fort Lauderdale points as 
coterminal points.

2. Any interested person having ob
jection to the issuance of an order 
making final the proposed findings or 
conclusions made here shall, by Octo
ber 6, 1978, file with the Board and 
serve upon all persons listed in para
graph 8, a statement of objections to

gether with a summary of testimony, 
statistical data, and other evidence 
relied upon to support the stated ob
jections;17 answers will be due no later 
than October 16,1978;

3. If timely and properly supported 
objections are filed, full consideration 
will be accorded the matters and issues 
raised by the objections before further 
action is taken by the Board;

4. In the event no objections are 
filed, all further procedural steps will 
be deemed to have been waived and 
the Board may proceed to enter an 
order in accordance with the tentative 
findings and conclusions stated here;

5. The petitions of National Airlines 
(docket 32154), Northwest Airlines 
(docket 32189), Delta Air Lines (docket 
32226), United Air Lines (docket 
32827), Continental Air Lines (docket 
32915), and Braniff Airways (docket 
32928) for an order to show cause be 
granted;

6. The motions to consolidate into 
docket 32154 of Northwest Airlines 
(docket 32189), Delta Air Lines (docket 
32226), United Air Lines (docket 
32827), Continental Air Lines (docket 
32915), and Braniff Airways (docket 
32928) be granted; and

7. For purposes of computing license 
fees, each carrier shall estimate its 
annual gross transport revenue in
crease, for the first full year of oper
ations, resulting from the modified au
thority tentatively granted by this 
order; and

8. A copy of this order shall be 
served upon: The mayors of the Cities 
of Fort Lauderdale, West Palm Beach, 
Jacksonville, Tampa, Melbourne, Or
lando, Mobile, Daytona Beach, and 
Metropolitan Dade County; the city 
manager of Pensacola; the directors of 
the Broward County Aviation Divi
sion, Palm Beach International Air
port, Jacksonville Port Authority, 
Hillsborough County Aviation Author
ity, Pensacola Airport, Dade County 
Aviation Department, and Greater 
Miami Traffic Association; the airport 
manager of Bates Field; the chief, 
Bureau of Aviation, Department of 
Transportation, Tallahassee, Fla.; and 
upon National Airlines, Delta Air 
Lines, Continental Air Lines, Eastern 
Air Lines, Braniff Airways, Southern 
Airways, Northwest Airlines, TWA, 
and United Air Lines.

This order shall be published in the 
Federal R egister.

By the Civil Aeronautics Board.
P hyllis T. Kaylor,18 

Secretary.
[FR Doc. 78-25503 Filed 9-8-78; 8:45 am]

"All motions and/or petitions for recon
sideration shall be filed within the period 
allowed for filing objections and no further 
such motions, requests, or petitions for re
consideration of this order will be enter
tained.

"All members concurred.
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[3510- 17]
DEPARTMENT 4)F COMMERCE

Industry and Trad* Administration 

[File No. 562]
CORDIN CO .

Order Regarding Validated Expert Licenses

By letter of January 24, 1978, the 
Compliance Division charged Cordin 
Co., 2230 South 3270 West, Salt Lake 
City, Utah 84119, with two unlawful 
exportations of controlled commod
ities, viz, its model 116 streak and 
framing cameras.

Cameras similar to those involved 
here could be exported under general 
license if they were manufactured to 
lesser specifications than those de
scribed in the Commodities Control 
List (CCL). In the instant case the fab
ricated cameras fall within the class of 
controlled commodities. However, the 
purchaser did not require such degree 
of sophistication and agreed to accept 
delivery of downgraded equipment. 
Since the specifications were lowered, 
the cameras were shipped under gen
eral license.

The regulations of the Commerce 
Department require validated licenses 
for controlled items. But even con
trolled items may be exported under 
general license if they are irreversibly 
downgraded. Although it appears that 
Cordin intended to comply and export 
downgraded equipment which did not 
require a validated export license, 
careful study indicates that the down
grading had been effected in a manner 
which did not assure nonreversibility; 
the purchaser, with but little effort, 
could restore the cameras to their 
original full capacity.

Respondent asserts it did not violate 
the export laws. However, for the pur
pose of this proceeding it recognizes 
and admits the applicability of the 
Commerce Department’s regulations. 
This casts respondent in the position 
of having failed to obtain the neces
sary validated licenses.

The Hearing Commissioner reports 
that Cordin Co. exported downgraded 
cameras in violation of the regula
tions. He notes that the respondent 
now accepts the Commerce Depart
ment’s interpretation and application 
of the regulations and that it is fully 
committed to compliance. He remarks 
that respondent fully realizes its error 
and that it reasonably may be antici
pated that respondent will fully 
comply with all regulations in the 
future; respondent is not now suspect 
in any other case. The Commissioner 
recommended approval of the consent 
proposal negotiated pursuant to 
§388.10 of the Export Administration 
Regulations.

Based on the foregoing and the rec
ommendation of the Hearing Commis
sioner, I find respondent violated the 
export regulations as alleged in the 
charging letter. I find that the civil 
penalty stipulated in the consent pro
posal is fair and reasonably necessary 
to protect the public interest and to 
achieve effective enforcement of the 
Export Administration Act. Therefore, 
pursuant to the authority delegated to 
me, 15 CFR 387.1: It is ordered

(1 )  A $1,000 civil penalty is imposed 
upon respondent.

(2) Respondent, for a period of 15 
months, is denied all privileges, direct
ly and indirectly, in any manner or ca
pacity in any transaction involving 
export of U.S. commodities requiring 
validated export licenses. However, 
conditioned on faithful observance of 
this order and full compliance with 
the export administration laws and 
regulations all except 3 months of the 
denial period will be suspended, i.e., 
the period of denial will be suspended 
on and after November 27,1978.

The denial of export privileges shall 
extend to its agents, employees, or suc
cessors in interest and to any person 
or party with whom respondent now 
or hereafter may be related by owner
ship, control, position of responsibili
ty, affiliation or other connection in 
the conduct of trade or related ser
vices.

During the time when respondent is 
denied export privileges described 
herein, no person, firm, corporation, 
partnership or other business organi
zation, whether in the United States 
or elsewhere, without prior disclosure 
to and specific authorization from the 
Industry and Trade Administration, 
shall do any of the above mentioned 
acts, directly or indirectly, or carry on 
negotiations with respect thereto in 
any manner, or capacity, on behalf or 
in any association with respondent or 
whereby respondent may obtain any 
benefit therefrom, or have any inter
est or participation therein directly or 
indirectly.

(3) After 3 months, November 27, 
1978, and subject of the terms and 
conditions of this order, respondent is 
restored to full export privileges. Upon 
a finding by the Director, Office of 
Export Administration, or other au
thorize^ officer, that respondent has 
failed to comply with the require
ments and conditions of this order, 
when national security or foreign 
policy considerations is involved and 
without notice, or with notice of such 
considerations are not involved, such 
officer may revoke all outstanding 
validated export licenses to which re
spondent may be a party and deny all 
respondent’s export privileges for the 
remaining period of this order. If a 
supplemental order should be issued 
because of breach of the terms and

conditions herein it will contain the 
prescriptions of 15 CFR 387.10 and 
388.1. A supplemental order will not 
preclude the Department of Com
merce from taking further action in 
connection with any violation. Respon
dent will be permitted to file objection 
to a supplemental order, petition that 
the order be set aside, and may re
quest an oral hearing in accordance 
with the pertinent Export Administra
tion Regulations, 15 CFR 388.16; but 
proceedings under §388.16 will not 
stay the order of revocation which 
order will remain in effect until other
wise modified or canceled.

This order is effective immediately.
Dated: August 30,1978.

Lawrence J. B rady, 
Acting Director, Office 

of Export Administration.
[FR Doc. 78-25496 Filed 9-8-78; 8:45 am]

[3510- 25]
BAYLOR COLLEGE OF MEDICINE

Decision on Application for Duty-free Entry o f 
Scientific Article

The following is a decision on an ap
plication for duty-free entry of a scien
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301).

A Copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
room 6886C of the Department of 
Commerce Building, at 14th and Con
stitution Avenue NW., Washington, 
D.C. 20230.

Docket No. 78-00229. Applicant: 
Baylor College of Medicine, 1200 
Moursund Avenue, Houston, Tex. 
77030. Article: Goniometer Tilt Stage 
for Electron Microscope. Manufactur
er: Philips Electronics Instruments 
NVD, the Netherlands. Intended use 
of article: The article is an accessory 
to an existing electron microscope 
which will be used in studies of the 
myofibril protein lattice in striated 
muscle called the z  band and microtu
bule networks in striated muscle. The 
objectives of these studies are to build 
and test three dimensional models of 
these structures based on electron mi
crographs at various tilt angles in var
ious orientations and based on optical 
diffraction data from the electron mi
crographs.

Comménts: No comments have been 
received with respect to this applica
tion.

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in-
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tended to be used, is being manufac
tured in the United States.

Reasons: The application relates to a 
compatible accessory for an instru
ment that had been previously import
ed for the use of the applicant institu
tion. The article is being furnished by 
the manufacturer which produced the 
instrument with which the article is 
intended to be used and is pertinent to 
the applicant's purposes. The Depart
ment of Health, Education, and Wel
fare (HEW) advises in its memoran
dum dated August 10, 1978 that it 
knows of no domestic instrument of 
equivalent scientific value to the arti
cle for its intended uses.

The Department of Commerce 
knows of no other similar accessory 
being manufactured in the United 
States, which is interchangeable with 
or can be readily adapted to the in
strument with which the foreign arti
cle is intended to be used.
(Catalog of Federal Domestic Assistance 
program No. 11.105, Importation of Duty- 
Free Educational and scientific Materials.)

R ichard M. Seppa, 
Director,

Statutory Import Programs Staff.
[FR Doc. 78-25475 Filed 9-8-78; 8:45 am]

[3510- 25]
BUREAU O F BIOLOGIES, FOOD AN D  DRUG 

ADMINISTRATION ET A L

Consolidated Decision on Applications for 
Duty-Free Entry of Electron Microscopes

The following is a consolidated deci
sion on applications for duty-free 
entry of electron microscopes pursu
ant to section 6(c) of the Educational, 
Scientific, and Cultural Materials Im
portation Act of 1966 (Pub. L. 89-651, 
80 Stat. 897) and the regulations 
issued thereunder as amended (15 
CFR 301). (See especially § 301.11(e).)

A copy of the record pertaining to 
each of the applications in this con
solidated decision . is available for 
public review between 8:30 a.m. and 5
p.m. in Room 6886C of the Depart
ment of Commerce Building, at 14th 
and Constitution Avenue NW., Wash
ington, D.C. 20230.

Docket No. 78-00294. Applicant: 
Bureau of Biologies, Food and Drug 
Administration, Building 29, Room 
514, 8800 Rockville Pike, Bethesda, 
Md. 20014. Article: Electron Micro
scope, Model H-500-L and accessories. 
Manufacturer: Hitachi Ltd., Japan. In
tended use of article: The article is in
tended to be used for ultrastructural 
studies pertinent to control and re
search activities concerned with bio
logical products including viral, rick
ettsial, and bacterial vaccines, aller
genic products, blood and blood frac
tions or derivatives, and diagnostic

reagents. The studies to be conducted 
will include the following:

(1) The study of viral suspensions to 
define morphological characteristics 
.and antigenic response of candidate 
strains of viruses used for the produc
tion of viral vaccines.

(2) The study of viral vaccines to 
insure safety, potency, and efficiency 
of these vaccines, e.g., the presence of 
extraneous viruses or bacteria in the 
finished product.

(3) The study of thin sections or sur
face morphology of cells used as sub
strates in the production of vaccines to 
define growth characteristics or 
normal ultrastructure and for the 
presence of extraneous contaminating 
microbial agents such as bacteria, my
coplasma, yeast, and viruses including 
candidate oncogenic viruses.

(4) The development of animal 
model systems for the study of the 
pathogenesis of diseases, e.g., the 
study of hepatitis in chimpanzees and 
monkeys inoculated with serum from 
patients suffering from hepatitis, ic- 
terogenic pools of serum known to be 
responsible for the production of 
hepatitis in humans or blood products 
suspected of being icterogenic.

(5) The study of blood, blood clots, 
blood cells, and blood derivatives 
under varying conditions, e.g., the ef
fects of anticoagulants and varying 
storage conditions on red blood cells 
and blood platelets ultrastructure rela
tive to setting standards for storage of 
these fragile blood components.

(6) The study of particulate contami
nants in products regulated by the 
FDA.

(7) The study of the relationship of 
human diseases, sylvan hosts, and ec
toparasite vectors in the transmission 
of diseases.

(8) The study of bacterial morphol
ogy, at the ultrastructural level includ
ing surface structures, e.g., fresh iso
lates of gonococci contain large num
bers of pili.

(9) The study of vaccines produced 
from disrupted viruses, e.g., an experi
mental vaccine produced from the sur
face antigen of hepatitis B is exam
ined in the transmission microscope 
using a negative staining technique.

(10) The study of nucleic acids of 
viruses and bacteria, e.g., extra chro
mosomal DNA of bacteria (plasmids) 
are awociated with antibiotic resis
tances and other characteristics which 
can be transferred to other strains of 
bacteria by various means. Article or
dered: September 6,1977.

Docket No. ^8-00297. Applicant: 
Medical College of Georgia, 1120 15th 
Street, Augusta, Ga. 30901. Article: 
Electron Microscope, Model EM 400 
HMG with magnification coniometer 
and accessories. Manufacturer: Philips 
Electronics Instruments NVD, The 
Netherlands. Intended use of article:

The article is intended to be used for 
study of varied material or phenom
ena which will include the following:

(1) Ultrastructural and immunomor- 
phology of human glomerular disease.

(2) Development of the human fetal 
kidney.

(3) Ultrastructural and cytochemical 
observations on neurosecretory prod
uct.

(4) Fine structure in human myo
pathies.

(5) Biologic fine structure of human 
malignant neoplasms.

(6) Fine structural studies on dis
eased parathyroid.

(7) Ultrastructural studies on the 
spleen in sickle cell disease.

In addition, the article will be used 
for educational purposes in the 
courses:

Pathology Resident Training in Bio
logical Electron Microscopy.

Phase II, Pathology.
Fellowship in Biological Fine Struc

ture.
PHT 520, Introductory Electron Mi

croscopy.
PHT 522, Renal Biopsies.
PHT 523, Special Techniques in His

tochemistry and Neuroanatomy.
The primary objective of these 

courses is to familiarize the students 
with the capabilities, applications, and 
technical aspects of electron micros
copy as it applies to biopathology. Ar
ticle ordered: September 6,1977.

Docket No. 78-00310. Applicant: 
Saint Francis Hospital, 2230 Liliha 
Street, Honolulu, Hawaii 96817. Arti
cle: Electron Microscope, EM 9S-2. 
Manufacturer Carl Zeiss, West Ger
many. Intended use of article: The ar
ticle is intended to be used as an inte
gral part of a training program for un
dergraduate, graduate, and medical 
students as well as pathology resi
dents. The article is needed for elec
tron microscopic instruction in the fol
lowing courses: Courses 601 and 602 in 
Human Pathology which provide a 
comprehensive review of the patholo
gic basis of disease, and Course 699 en
titled "Directed Research” provides an 
indepth study of the pathology of 
aging, nutrition, alcoholism, and im
munology. Article ordered: February 
15,1978.
D ocket No. 78-00314. Applicant: Vet

erans Administration Hospital, 500 
Foothill Boulevard, Salt Lake City, 
Utah 84148. Article: Electron Micro
scope, Model JEM 100CX and accesso
ries. Manufacturer: JEOL Ltd., Japan. 
Intended use of article: The article is 
intended to be used for diagnosis of 
most renal glomerular diseases, for 
identification of certain poorly differ
entiated neoplastic cells of origin, and 
for identification of viral particles, cer
tain liver diseases, certain diseases of 
hematopoetic cells, and certain envi
ronmental elements in lungs of the af-
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fected patients. The article will also be 
used to study and identify the light 
and heavy element in clinical cases of 
environmental lung diseases and in ex- 
perimentally induced pulmonary le
sions as well as to study and trace be
ryllium in cellular immunity, both in 
vivo and in vitro experimental models. 
In addition, the article will be used to 
familiarize the student or resident 
with the principles, operation and ap
plications of the techniques of TEM, 
SEM, STEM, and X-ray microanalysis. 
Article ordered: February 9,1978.

Comments: No comments have been 
received with respect to any of the 
foregoing applications.

Decision: Applications approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign articles 
for such purposes as these articles are 
intended to be used, was being manu
factured in the United States at the 
time the articles were ordered.

Reasons: Each foreign article to 
which the foregoing applications 
relate is a conventional transmission 
electron microscope (CTEM). The de
scription of the intended Research 
and/or educational use of each article 
establishes the fact that a comparable 
CTEM is pertinent to the purposes for 
which each is intended to be used. We 
know of no CTEM which was being 
manufactured in the United States 
either at the time of order of each ar
ticle described above or at the time of 
receipt of application by the U.S. Cus
toms Service.

The Department of Commerce 
knows of no other instrument or appa
ratus of equivalent scientific value to 
any of the foreign articles to which 
the foregoing applications relate, for 
such purposes as these articles are in
tended to be used, which was being 
manufactured in the United States 
either at the time of order or at the 
time of receipt of application by the 
U.S. Customs Service.̂
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

* R ic h a r d  M . S e p p a , 
Director, Statutory Import 

Programs Staff.
[FR Doc. 78-25493 Filed 9-8-78; 8:45 am]

[3510- 25]
COLO SPRING HARBOR LABORATORY, ET A L

Consolidated Decision on Applications for 
Duty-Free Entry o f Electron Microscopes

The following is a consolidated deci
sion on applications for duty-free 
entry of electron microscopes pursu
ant to section 6(c) of the Educational, 
Scientific, and Cultural Materials Im
portation Act of 1966 (Pub. L. 89-651, 
80 Stat 897) and the regulations issued

thereunder, as amended (15 CFR 301). 
(See especially § 301.11(e).)

A copy of the record pertaining to 
each of the applications in this con
solidated decision is available for 
public review between 8:30 a.m. and 5 
p.m. in Room 6886C of the Depart
ment of Commerce Building, at 14th 
and Constitution Avenue NW„ Wash
ington, D.C. 20230.

Docket No. 78-00266. Applicant: 
Cold Spring Harbor Laboratory, P.O. 
Box 100, Cold Spring Harbor, N.Y. 
11724. Article: Electron Microscope, 
Model EM 10A, and accessories. Manu
facturer: Carl Zeiss, West Germany. 
Intended use of article: The article is 
intended to be used as the primary 
tool in the examination of the organi
zation of chromosomes and viruses. 
Primary focus will be on the patterns 
of RNA transcription, processing, and 
splicing of the DNA tumor viruses: 
adenovirus, simian virus 40, and their 
hybrids. Application received by Com
missioner of Customs: June 8, 1978.

Docket No. 78-00268. Applicant: The 
University of Texas Health Scence 
Center, Department of Cell Biology, 
5323 Harry Hines Boulevard, Dallas, 
Tex. 75235. Article: Electron Micro
scope, Model JEM 100CX, and accesso
ries. Manufacturer: JEOL Ltd., Japan. 
Intended use of article: The article is 
intended to be used in high resolution 
biological studies of cell membranes 
and other cellular organelles. In addi
tion, freeze etch replicas will be stud
ied as well as critical point dried whole 
cells. Most of the materials studied 
will be mammalian tissue associated 
with the nervous system, including 
nerve and muscle cell cultures. Also 
studied will be the distribution of pro
teins which reside within the cell 
membranes. Various antibody and pro
tein tagging techniques will also be in
vestigated. Experiments will be con
ducted to (1) resolve the relationship 
of microtubules and microfilaments in 
nerve and muscle cell cultures, (2) to 
study changes in the functional activi
ty states of membranes, and (3) to 
study membrane changes during in
duced cell and tissue transformation. 
The article will also be used by gradu
ate students, post-doctoral fellows, and 
faculty members in Graduate School 
of Biomedical Sciences. Article or
dered: March 17,1978.

Docket No. 78-00277. Applicant: 
Midwest Research Institute/Solar 
Energy Research Institute Division, 
1536 Cole Boulevard, Golden, Colo. 
80401. Article: Electron Microscope, 
Model JEM 100CX/SEG/SQH, and ac
cessories. Manufacturer: JEOL Ltd., 
Japan. Intended use of article: The ar
ticle is intended to be used to examine 
and chemically analyze materials of 
all kinds—metals, polymers, ceramics, 
semiconductors, composites, and bio
logical specimens—using magnifica

tions from 10 to more than 300,000 
times. Specific uses will involve failure 
analyses of solar devices, characteriza
tion of solar materials under develop
ment and support of basic studies by 
correlating material microstructure 
with performance. Article ordered: De
cember 29, 1978.

Docket No. 78-00280. Applicant: Uni
versity of California, San Diego, De
partment of Biology, B-022, La Jolla, 
Calif, 92093. Article: Electron Micro
scope, Model H-300, and accessories. 
Manufacturer: Hitachi Ltd., Japan. In
tended use of article: The article is in
tended to be used to study biological 
structures at molecular, cellular, and 
tissue levels. Considerable effort will 
be focused on the analysis at many 
levels of the structure of nucleic acids. 
A detailed base sequence analysis will 
be carried out on transfer RNA mole
cules and the genetic regulatory re
gions of DNA of both prokaryotic and 
eukaryotic organisms. The structure 
of covalently closed circular DNA 
form and replicating forms of bacte
rial plasmids (extrachromosomal ge
netic element) that are naturally oc
curring and have been constructed in 
vitro, will be carried out with electron 
microscopy techniques. Another major 
project involves the fine structure of 
the RNA genome in defective animals 
viral particles and the mechanism of 
assembly of the bacterial virus 0X174. 
In addition, the article will be used for 
educational purposes in the course Bio 
204—Electron microscopy for students 
in biology. Article ordered: March 31, 
1978.

Docket No. 78-00281. Applicant: Uni
versity of California, San Diego, De
partment of Biology, B-022, La Jolla, 
Calif. 92093. Article: Electron Micro
scope, Model H-300, and accessories. 
Manufacturer: Hitachi Ltd., Japan. In
tended use of article: The article is in
tended to be used to study biological 
structures at molecular, cellular, and 
tissue levels. Considerable effort will 
be focused on the analysis at many 
levels of the structure of nucleic acids. 
A detailed base sequence analysis will 
be carried out on transfer RNA mole
cules and the genetic regulatory re
gions of DNA of both prokaryotic and 
eukaryotic organisms. The structure 
of covalently closed circular DNA 
form and replicating forms of bacte
rial plasmids (extrachromosomal ge
netic element) that aré naturally oc
curring and have been constructed in 
vitro, will be carried out with electron 
microscopy techniques. Another major 
project involves "the fine structure of 
the RNA genome in defective animal 
viral particles and the mechanism of 
assembly of the bacterial virus 0X174. 
In addition, the article will be used for 
educational purposes in the course Bio 
204—Electron microscopy for students
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in biology. Article ordered: March 31, 
1978.

Comments: No comments have been 
received with respect to any of the 
foregoing applications.

Decision: Applications approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign articles 
for such purposes as these articles are 
intended to be used, was being manu
factured in the United States at the 
time the articles were ordered.

Reasons: Each foreign article to 
which the foregoing applications 
relate is a conventional transmission 
electron microscope (CTEM). The de
scription of the intended research 
and/or educational use of each article 
establishes the fact that a comparable 
CTEM is pertinent to the purposes for 
which each is intended to be used. We 
know of no CTEM which was being 
manufactured in the United States 
either at the time of order of each ar
ticle described above or at the time of 
receipt of application by the U.S. Cus
toms Service.

The Department of Commerce 
knows of no other instrument or appa
ratus of equivalent scientific value to 
any of the foreign articles to which 
the foregoing applications relate, for 
such purposes as these articles arê  in
tended to be used, which was being 
manufactured in the United States 
either at the time of order or at the 
time of receipt of application by the 
U.S. Customs Service.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

R ichard M. Seppa, 
Director, Statutory 

Import Programs Staff.
[FR Doc. 78-25490 Filed 9-8-78; 8:45 am]

[3510- 25]
EAST CAROLINA UNIVERSITY

Decision o f Application for Duty-Free Entry o f  
Scientific Article

The following is a decision on an ap
plication for duty-free entry of a scien
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder, as 
amended (15 CFR 301).

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con
stitution Avenue NW„ Washington, 
D.C. 20230.

Docket No. 78-00241. Applicant: East 
Carolina University, Greenville, N.C. 
27834. Article: Automatic Recording 
Spectropolarimeter, Model J-40C, and 
accessories. Manufacturer: Japan

Spectroscopic Co., Ltd., Japan. Intend
ed use of article: The article is intend
ed to be used in investigations of the 
circular dichroism spectra of the pep
tides, proteins, and nucleic acids and 
on combinations of these with metal 
ions and other small molecules. These 
measurements give detailed informa
tion relative to the three-dimensional 
interrelationships among the species 
present. The article will also be used 
in the course Biochemistry 6325, Ana
lytical Methods and Techniques, to 
give student experience in the theory 
and use of instrumentation and labo
ratory procedures.

Comments: No comments have been 
received with respect to this applica
tion.

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in
tended to be used, is being manufac
tured in the United States.

Reasons: The foreign article pro
vides the capability for circular dich
roism in the 185 to 1000 nanometer 
range. The Department of Health, 
Education, and Welfare advises in its 
memorandum dated August 10, 1978, 
that (1) the capability of the foreign 
article described above is pertinent to 
the applicant’s intended purpose, and
(2) it knows of no domestic instrument 
of or apparatus of equivalent scientific 
value to the foreign article for the ap
plicant’s intended use.

The Department of Commerce 
knows of no other instrument or appa
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

R ichard M. S eppa, 
Director, Statutory 

Import Programs Staff.
[FR Doc. 78-25476 Filed 9-8-78; 8:45 am]

[3510- 25]
JOHNS HOPKINS UNIVERSITY

Decision on Application for Duty-Free Entry o f  
Scientific Article

The following is a decision on an ap
plication for duty-free entry of a scien
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder, as 
amended (15 CFR 301).

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con

stitution Avenue NW, Washington, 
D.C. 20230.

Docket No. 78-00231. Applicant: The 
Johns Hopkins University, 34th and 
Charles Street, Baltimore, Md. 21218. 
Article: Gammacell 40 Small Animal 
Irradiator and accessories. Manufac
turer: Atomic Energy of Canada, Ltd., 
Canada. Intended use of article: The 
article is intended to be used in re
search directed along the lines of 
studying adoptive immunotherapy of 
cancer (hematopoietic and lymphoid 
grafts), and in a program of hemato
poietic cell support for bone marrow 
transplant patients. Experiments to be 
conducted will include preparation of 
a large number of rats and mice with 
lethal whole body irradiation in order 
to study repopulation of hematopoie
tic cells (spleen colony forming units) 
and the effect of drugs on these cells, 
adoptive transfer of immune systems 
(transplantation of antigens and 
spleen cells to lethally irradiated 
mice), induction of graft versus host 
disease, and study of its sequellae on 
mice, rats, hamsters, and rabbits 
(lethal irradiation followed by allo
genic hematopoietic and lymphoid 
cells). The article will also be used to 
kill lymphoid cells and tumor cells 
used in tumor immunology and anti
gen matching studies, such as the 
mixed lymphocyte cultures and 51 
Chromium release studies. Other stud
ies include the irradiation of blood 
products for totally immunosup- 
pressed patients.

Comments: No comments have been 
received with respect to this applica
tion.

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in
tended to be used, is being manufac
tured in the United States.

Reasons: The foreign article pro
vides a dual Cesium 137 source which 
provides uniform dose distribution 
(±5%) and a sample cavity with a 
depth of 4.9 inches and a 13-inch di
ameter for a total volume of 646 cubic 
inches. The Department of Health, 
Education, and Welfare advises in its 
memorandum dated August 10, 1978, 
that (1) the capability of the foreign 
article described above is pertinent to 
the applicant’s intended purpose, and 
(2) it knows of no domestic instrument 
or apparatus of equivalent scientific 
value to the foreign article for the ap
plicant’s intended use.

The Department of Commerce 
knows of no other instrument or appa
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States.
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(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

R ichard M. Seppa, 
Director, Statutory 

Import Programs Staff. 
[FR Doc.'78-25481 Filed 9-8-78; 8:45 am]

[3510- 25]
LOUISIANA STATE UNIVERSITY A N D  AGRICUL

TURE AN D  M ECHANICAL COLLEGE, ET A L

Application» for Duty-Free Entry o f Scientific 
Artide»

The following are notices of the re
ceipt of applications for duty-free 
entry of scientific articles pursuant to 
section 6(c) of the Educational, Scien
tific, and Cultural Materials Importa
tion Act of 1966 (Pub. L. 89-651; 80 
Stat. 897). Interested persons may 
present their views with respect to the 
question of whether an instrument or 
apparatus of equivalent scientific 
value for the purposes for which the 
article is intended to be used is being 
manufactured in the United States. 
Such comments must be filed in tripli
cate with the Director, Statutory 
Import Programs Staff, Bureau of 
Trade Regulation, U.S. Department of 
Commerce, Washington, D.C. 20230, 
by October 2,1978.

Regulations (15 CFR 301.9) issued 
under the cited act prescribe the re
quirements for comments.

A copy of each application is on file, 
and may be examined between 8:30 
a.m. and 5 p.m., Monday through 
Friday, in room 6086C of the Depart
ment of Commerce Building, 14th and 
Constitution Avenue NW., Washing
ton, D.C. 20230.

Docket No. 78-00356. Applicant: Lou
isiana State University and Agricul
ture and Mechanical College, Baton 
Rouge, La. 70803. Article: Standard 
Motor Control Unit, No. 34-07-71 (to 
fit existing Carl Zeiss Electron Micro
scope 10). Manufacturer: Carl Zeiss, 
West Germany. Intended use of arti
cle: The article is intended to be used 
to power three accessories to an elec
tron microscope which is being used 
for the study of biological materials to 
learn the processes of disease at the 
cellular level, the location of specific 
viruses within cells and ultrastructure 
as it involves physiological function. 
The article will also be used in the 
courses “Ultrastructure” and “Cyto
chemistry” to train graduate students 
in the use of electron microscopy and 
to suggest special techniques that 
might be useful in their particular re
search projects. Application received 
by Commissioner of Customs: July 27, 
1978.

Docket No. 78-00357. Applicant: The 
University of Texas Health Science 
Center at Houston, Medical School,

P.O. Box 20708, Houston, Tex. 77025. 
Article: Isotope Ratio Mass Spectrom
eter, Model 602C and Accessories, 
manufacturer: VG Micromass Ltd., 
United Kingdom. Intended use of arti
cle: The article is intended to be used 
in the following research areas:

(1) Investigation of mechanisms of action 
of aldolases—to provide an understanding 
into the metabolism of living cells and the 
intricate mechanisms of their enzyme cata
lysts.

(2) Studies of stable isotopes in metabo
lism in man.

(3) Study of nutrition in man using “N— 
to provide a detailed insight into the various 
processes which govern the uptake and utili
zation of one of the major constituents of 
man’s diet, protein.

In addition, the article will be used 
to teach the techniques of utilizing 
these tracers and will include exten
sive use by students not familiar with 
sophisticated instrumentation which 
will involve a special course, “Instru
mental Methods in Medical Research.” 
Application received by Commissioner 
of Customs: July 28,1978.

Docket No. 78-00359. Applicant: Na
tional Oceanic and Atmospheric Ad
ministration, Climate and GARP 
Office, c/o  Travel and Transportation 
Branch, AD17, 6010 Executive Boule
vard, Room 101, Rockville, Md. 20852. 
Article: FGGE NAVAID Sounding 
System and Installation Team Spares 
Kit. Manufacturer Vaisala Oy, Fin
land. Intended use of article: The arti
cle is intended to be used for the inves
tigation of pressure, temperature, hu
midity, and wind to provide interna
tional data set for global weather 
model. Applicaton received by Com
missioner of Customs: July 28,1978.

Docket No. 78-00360. Applicant: The 
University of Texas System Cancer 
Center, 6723 Bertner, Houston, Tex. 
77030. Article: Multi-Parameter Flow 
Cytophotometer ICP-22 and accesso
ries. Intended use of article: Phywe 
Co., West Germany. Intended use of 
article: The article is intended to be 
used to conduct simultaneously mea
surements of cellular DNA and RNA 
as well as DNA in protein and content. 
Cells from long-term cultures or from 
biopsies specimens from patients with 
leukemia and solid tumors, will be pro
cessed to yield single cell suspensions 
and will then be stained specifically 
for DNA and RNA or DNA and pro
tein. These cellular properties will be 
utilized to identify cell subpopulations 
and heterogenous samples and to fur
ther characterize malignant versus 
normal cells. Both clinical oncology 
fellows and candidates o f the Gradu
ate School of Biomedical Sciences will 
continue to be involved in the research 
project, and primary emphasis of the 
laboratory has been on automated cy
tology. Application received by Com
missioner of Customs: July 31,1978.

Docket No. 78-00361. Applicant: The 
University of Texas System Cancer 
Center, 6723 Bertner, Houston, Tex. 
77030. Article: Phywe Model ICP 11, 
Pulse Cytophotometer and accessories. 
Manufacturer: Phywe Co., West Ger
many. Intended use of article: The ar
ticle is intended to be used for re
search in the areas of In Vitro and In 
Vivo cell kinetics. Cultured or human 
biopsy material will be processed to 
obtain a single cell suspension, using 
methods previously developed in this 
laboratory and published in Cancer 
Research and in Blood. Cells will then 
be fixed in ethanol and stained with 2 
fluorochromes, ethidium bromide and 
mithramycin, specifically for DNA. 
Additional RN’ase treatment will 
follow. These measurements serve to 
identify the cell cycle stage distribu
tion of cultured and human tumor 
cells as well as to identify aneuploid 
abnormalities. Both clinical oncology 
fellows and candidates of the Gradu
ate School of Biomedical Sciences will 
continue to be involved in the research 
project, and primary emphasis of the 
laboratory has been on automated cy
tology. Application received by Com
missioner of Customs: July 31,1978.

Docket No. 78-00362. Applicant: Uni
versity of Tennessee, College of Vet
erinary Medicine, P.O. Box 1071, 
Knoxville, Tenn. 37901. Article: Elec
tron Microscope, Model 201C and 
Watt Haskris Water Chiller with ac
cessories.

Manufacturer: Philips Electronics 
Instruments NVD, the Netherlands. 
Intended use of article: The article is 
intended to be used in conducting the 
following experiments:

(1) Hereditary muscular dystrophy—trace 
the sequential changes in effective muscles 
to determine the effect of age on the lesions 
from prenatal to adult life.

(2) The retinas of dogs under anesthesia 
are exposed to various intensities of light 
and the retinas examined by electron mi
croscopy for extent, rate and type of retinal 
degenerative change.

(3) Animals with experimental myocardial 
ischemia are treated with lidocaine and the 
extent of the myocardial degeneration and 
necrosis is compared with that of controls.

(4) Specimens of argentaffin cells will be 
obtained from different species of unimnis 
for anatomical characterization.

Application received by Commission
er of Customs: July 31,1978.

Docket No. 78-00363. Applicant: 
Duke University, Department of Phys
ics, Durham, N.C. 27706. Article: PS- 
400P Coherent Nuclear Magnetic Res
onance (NMR) Pulse Spectrometer 
with one tunable probe head and re
ceiver transmitter. Manufacturer: 
Spin-Tech Electronic Ltd., Canada. In
tended use of article: The article is in
tended to be used for studies on solid 
hydrogen deuterium and helium-3 
which involves investigation of the ori
entational forces acting on the mole-
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cules. The article will also be used by 
students working for the doctorate in 
physics. Application received by Com
missioner of Customs: August 1, 1978.

Docket No. 78-00364. Applicant: 
Ohio Agricultural Research and De
velopment Center, MadisOn Hill, 
Wooster, Ohio 44691. Article: Electron 
Microscope, Model EM 400 and acces
sories. Manufacturer: Philips Electron
ics Instruments NVD, the Nether
lands. Intended use of article: The ar
ticle is intended ta  be used for re
search purposes on the following:

1. Virus diseases of the following: Com, 
soybeans, berries, grasses, ornamentals, 
swine, cattle, and animal cell culture.

2. Bacterial DNA characterization.
3. Rumen bacteria morphology.
4. Nematode ultrastructure and morphol

ogy.
5. PBB-PCB toxicity in cattle.
6. Receptor morphology of insect anten

nae.
7. Mam m illary development in cattle.
8. Viral serology (plant and animal).
9. Leaf surface bacterial relationships.
10. Muscle fiber degeneration (poultry and 

an im als).
11. General animal pathology.
12. Cellular level effects of pollution and 

biological toxins.
Application received by Commission

er of Customs: August 1,1978.
Docket No. 78-00365. Applicant: Uni

versity of Oregon, Inst, of Molecular 
Biology, Eugene, Oreg. 97403. Article: 
Rotating anode X-ray diffraction gen
erator, Model OX 21 and accessories. 
Manufacturer: Marconi-Elliott Avion
ics Ltd., United Kingdom. Intended 
use of article: The article is intended 
to be used to determine the three-di
mensional structure of large biological 
molecules (proteins). The article will 
also be used in? the training as fivé 
postdoctoral fellows in the group con
ducting this research.

Application received by Commission
er of Customs: August 1,1978.

Docket No. 78-00366. Applicant: Uni
versity of Pennsylvania, 3400 Walnut 
Street, Franklin Building, Philade- 
phia, Pa. 19104. Article: NMR Spec
trometer, Model WH-360/180 and ac
cessories. Manufacturer: Schweiz Spec- 
trospin AO, Switzerland. Intended use 
of article: The article is intended to be 
used for (1) identifying chemical com
pounds of small molecular weight, (2) 
determining the structure of macro
molecules such as enzymes and nucleic 
acids in solution, and (3) studying the 
interaction between enzymes and sub
strates. Specific examples of the re
search to be conducted are:

(a) Kinetics of oxygen-18 exchange be
tween inorganic phosphate and water cata
lyzed by myosin subfragment, using the iaO- 
shift in ,rP NMR.

(b) Determination of membrane potential 
by use of 1SC NMR and a shift reagent to 
measure ionic-probe concentration gradients 
across the cell membrane.

(c) H NMR studies of hemoproteins sub
stituted with cobaltous hemes.

Many of the users of the facility are 
postdoctoral fellows or graduate stu
dents who learn about the application 
of NMR to biophysical and biochemi
cal problems.

In addition, the article will be used 
in classes In biophysics, a course which 
deals with the application of various 
techniques, including NMR, to the 
probing of molecular structure. Appli
cation receivied by Commissioner of 
Customs: August 1,1978.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

R ic h a r d  M. S e p p a , 
Director, Statutory Import 

Programs Staff.
[FR Doc. 78-25494 Filed 9-8-78; 8:45 am]

[3510- 25]
M O UNT SINAI SCHOOL OF MEDICINE

Decision on Application for'Duty-Free Entry of 
Scientific Article

The following is a decision on an ap
plication for duty-free entry of a scien
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301).

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con
stitution Avenue NW., Washington, 
D .C .20230.

Docket No. 78-00230. Applicant: 
Mount Sinai School of Medicine, 5th 
Avenue and 100th Street, New York, 
N.Y. 10029. Article: 1 Hemofiltration 
Unit BF 910 and accessories. Manufac
turer: Bellco-Germany GmbH, West 
Germany., Intended use of article: The 
article is intended to be used in studies 
which involve the comparative clinical 
trial of a new form of artificial kidney 
treatment. This treatment consists in 
principle in the separation of an ultra
filtrate for blood of uremic patients 
and replacement by a physiological so
lution.

Comments: No comments have been 
received with respect to this applica
tion.

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in
tended to be used, is being manufac
tured in the United States.

Reasons: The foreign article pro
vides exact balancing of the fluid vol
umes generated by the ultrafiltrate 
pump with the replacement solution

returned to the patient. The Depart
ment of Health, Education, and Wel
fare advises in its memorandum dated 
August 10,1978, that (1) the capability 
of the foreign article described above 
is pertinent to the applicant’s intend
ed purpose and (2) it knows of no do
mestic instrument of or apparatus of 
equivalent scientific value to the for
eign article for the applicant’s intend
ed use.

The Department of Commerce 
knows of no other instrument or appa
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

R ic h a r d  M . S e p p a , 
Director, Statutory Import 

Programs Staff.
[FR Doc. 78-25477 Filed 9-8-78; 8:45 am]

[3510- 25]
NATIONAL BUREAU OF STANDARDS

Decision on Application for Duty-Free Entry of 
Scientific Article

The following is a decision on an ap
plication for duty-free entry of a scien
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder, as 
amended (15 CFR 301).

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con
stitution Avenue NW., Washington, 
D.C. 20230.

Docket No. 78-00227. Applicant: Na
tional Bureau of Standards, Washing
ton, D.C. 20234. Article: Power and 
energy standard (thermal instrument). 
Manufacturer: Physikalisch Tech- 
nische Bundesanstalt, West Germany. 
Intended use of article: The article is 
intended to be used as a transfer 
standard for power and energy mea
surements as part of the national mea
surement system. Specifically, the ar
ticle will be used to develop a more 
rapid and accurate calibration system 
for solid state devices.

Comments: No comments have been 
received with respect to this applica
tion.

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in
tended to be used, is being manufac
tured in the United States.

Reasons: The application is a resub
mission of Docket No. 78-00040 which
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was denied without prejudice to resub- 
mission on March 31, 1978, for infor
mational deficiencies. The foreign arti
cle provides an accuracy of 0.001 per
cent. The National Bureau of Stand
ards advises in its memorandum dated 
July 24,1978, that (1) the capability of 
the foreign article described above is 
pertinent to the applicant’s intended 
purpose, and (2) .it knows of no domes
tic instrument or apparatus of equiva
lent scientific value to the foreign arti
cle for the applicant’s intended use.

The Department of Commerce 
knows of no other instrument or appa
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

Richard M. Seppa, 
Director, Statutory Import 

Programs Staff.
[FR Doc. 78-25478 Filed 9-8-78; 8:45 am]

[3510- 25]
NATIONAL EYE INSTITUTE, NIH

Decision on Application for Duty-Free Entry of 
Scientific Article

The following is a decision on an ap
plication for duty-free entry of a scien
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regualtions issued thereunder as 
amended (15 CFR 301).

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
room 6886C of the Department of 
Commerce Building, at 14th and Con
stitution Avenue, NW., Washington, 
D.C. 20230.

Docket No. 78-00235. Applicant: Na
tional Eye Institute, DHEW, NIH, 
Building 10, Bethesda, Md. 20014. Arti
cle: LKB 2128-010 Ultrotome IV Ultra
microtome and Accessories. Manufac
turer: LKB Produkter AB, Sweden. In
tended use of article: The article is in
tended to be used to section human 
and animal tissues which will be used 
in investigations to further basic 
knowledge on cell and tissue ultras
tructure and to reveal, at the ultras
tructural level, the enzyme localiza
tion and distribution in cells and tis
sues developing under normal and 
pathological conditions.

Comments: No comments have been 
received with respect to this applica
tion.

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in

tended to be used, is being manufac
tured in the United States.

Reasons: The foreign article has a 
cutting speed range of 0.1 to 50 milli- 
meters/second (mm/sec). The most 
closely comparable domestic instru
ment is the model MT-2B ultramicro
tome manufactured by Ivan Sorvall, 
Inc. (Sorvall). The Sorvall model MT- 
2B ultramicrotome has a cutting speed 
range of 0.09 to 3.2 mm/sec. We are 
advised by the National Bureau of 
Standards (NBS) in its memorandum 
dated July 26, 1978 that (1) cutting 
speeds in the excess of 4mm/sec. are 
pertinent to the applicant’s research 
studies and (2) the domestic instru
ment does not provide the pertinent 
feature. We, therefore, find that the 
Model MT-2B ultramicrotome is not 
of equivalent scientific value to the 
foreign article for such purposes as 
this article is intended to be used.

The Department of Commerce 
knows of no other instrument or appa
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

R ichard M. Seppa, 
Director, Statutory Import 

Programs Staff.
[FR Doc. 78-25479 Filed 9-8-78; 8:45 am]

[3510- 25]
PURDUE UNIVERSITY

Decision on Application for Duty-Free Entry of 
Scientific Article

The following is a decision on an ap- 
plication for duty-free entry of a scien
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 S tat 897) and 
the regulations issued thereunder as 
amended (15 CFR 301).

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
room 6886C of the Department of 
Commerce Building, at 14th and Con
stitution Avenue, NW., Washington, 
D.C. 20230.

Docket No. 78-00212. Applicant: 
Purdue University, West Lafayette, 
Ind. 47907. Article: Complete unit, 3- 
stage axial compressor with variable 
speed motor, speed control, torque, 
flow and speed measuring devices. 
Manufacturer: IDOS Ltd., United 
Kingdom. Intended use of article: The 
article is intended to be used for the 
instruction on the aerodynamic 
theory, performance analysis and op
erating characteristics of axial flow 
compressors covering the following

topics: Blade element, fluid deflection 
and loss performance radial equilibri
um theory, stage design and off-design 
performance, stall and surge phenom
ena, secondary flow phenomena, and 
effects of inlet flow distortion on com
pressor performance. The courses in
volved will include: ME433 Principles 
of Turbomachinery, ME438 Gas Tur
bine Engines, ME533 Advanced Turbo- 
machiner, and ME/AAE538 Air 
Breathing Propulsion.

Comments: No comments have been 
received with respect to this applica
tion.

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in
tended to be used, is being manufac
tured in the United States.

Reasons: The foreign article pro
vides a variable blade setting. The Na
tional Bureau of Standards advises in 
its memorandum dated July 24, 1978 
that (1) the capability of the foreign 
article described above is pertinent to 
the applicant’s intended purpose and 
(2) it knows of no domestic instrument 
of or apparatus of equivalent scientific 
value to the foreign article for the ap
plicant’s intended use.

The Department of Commerce 
knows of no other instrument or appa
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

R ichard M. Seppa, 
Director, Statutory Import 

Programs Staff.
[FR Doc. 78-25480 Filed 9-8-78; 8:45 am]

[3510- 25]
SANDIA LABORATORIES

Decision on Application for Duty-Free Entry of 
Scientific Article

The following is a decision on an ap
plication for duty-free entry of a scien
tific article pursuant to section 6(c) of 
the> Educational, Scientific, and Cul
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder, as 
amended (15 CFR 301).

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con
stitution Avenue NW., Washington, 
D.C. 20230.

Docket No. 78-00217. Applicant: 
Sandia Laboratories, Kirtland AFB, 
East Albuquerque, N. Mex. 87115. Arti
cle: 2(Two) CO* Lasers TEA 103-2 and
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accessories. Manufacturer: Lumonics 
Research, Ltd., Canada. Intended use 
of articfe: The article will be used to 
identify and study chemical processes 
that can be stimulated by laser radi
ation. This work will emphasize the se
lection of laser frequencies that will 
stimulate molecular vibrational fre
quencies and thus lead to the produc
tion of molecular radicals.

Comments: No comments have been 
received with respect to this applica
tion.

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in
tended to be used, is being manufac
tured in the United States.

Reasons: The foreign article a pulsed 
laser provides 15 joules output per 
pulse. The National Bureau of Stand
ards advises in its memorandum dated 
July 24,1978, that (1) the capability of 
the foreign article described above is 
pertinent to the applicant’s intended 
purpose, and (2) it knows of no domes
tic instrument of or apparatus of 
equivalent scientific value to the for
eign article for the applicant’s intend
ed use.

The Department of Commerce 
knows of no other instrument or appa
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

R ichard M. Seppa, 
Director, Statutory 

Import Programs Staff.
[FR Doc. 78-25482 Filed 9-8-78; 8:45 am]

[3510- 25]
UNIVERSITY O F CALIFORNIA, DEPARTMENT OF  

CHEMISTRY, ET A L

For Duty-Free Entry o f Scientific Articles

The following are notices of the re
ceipt of applications for duty-free 
entry of scientific articles pursuant to 
section 6(c) of the Educational, Scien
tific, and Cultural Materials Importa
tion Act of 1966 (Pub. L. 89-651; 80 
Stat. 897). Interested persons may 
present their views with respect to the 
question of whether an instrument or 
apparatus of equivalent scientific 
value for the purposes for which the 
article is intended to be used is being 
manufactured in the United States. 
Such comments must be filed in tripli
cate with the Director, Statutory 
Import Programs Staff, Bureau of 
Trade Regulation, U.S. Department of 
Commerce, Washington, D.C. 20230, 
by October 2,1978.

Regulation (15 CFR 301.9) issued 
under the cited act prescribe the re
quirements for comments.

A copy of each application is on file, 
and may be examined between 8:30 
a.m. and 5 p.m., Monday through 
Friday, in Room 6886C of the Depart
ment of Commerce Building, 14th and 
Constitution Avenue NW., Washing
ton, D.C. 20230.

Docket No. 78-00367. Applicant: Uni
versity of California, Department of 
Chemistry, 405 Hilgard Avenue, Los 
Angeles, Calif. 90024. Article: Elliott 
OX-21 Rotating Anode X-ray gener
ator and accessories. Manufacturer: 
Marconi-Elliott Avionics, Ltd., United 
Kingdom. Intended use of article: The 
article is intended to be used as a 
source of X-rays for investigations of 
the source of matter using diffraction 
techniques. The majority of the speci
mens will be crystalline and noncrys
talline specimens of biological origin, 
with the emphasis being on single 
crystal X-ray diffraction. Some work 
will be done on single crystals of small 
molecules and on gases adsorbed onto 
solid supports. A significant portion of 
the research to be performed on this 
instrument will be performed by grad
uate and postdoctoral trainees who are 
learning to perform X-ray diffraction 
experiments while participating in 
fundamental research. For a very 
small fraction of the time, the instru
ment may be used for a laboratory 
course in diffraction methods. Applica
tion received by Commissioner of Cus
toms: August 1,1978.

Docket No. 78-00368. Applicant: The 
Ohio State University, Department of 
Pharmacology, 5086 Graves Hall, 333 
West 10th Avenue, Columbus, Ohio 
43210. Article: Varian Model MAT 
311A Double Focusing High Resolu
tion Gas Chromàtograph/Mass Spec
trometer System and Accessories. 
Manufacturer: Varian MAT G.m.b.H., 
West Germany. Intended use of arti
cle: The article is intended to be used 
to perform studies of a variety of en
dogenous and exogenous organic com
pounds in biological fluids (urine, 
blood, cerebrospinal fluid, and tissues) 
from man and animal. The experi
ments to be conducted will include the 
following:

(1) Mapping of the contents of the 
cerebrospinal fluid and identification 
and quantification of abnormal con
stituents,

(2) Analysis of blood and tissue in a 
similar way,

(3) Investigations of functional 
changes in cellular processes, which 
will bring mass spectrometric analysis 
down to the cellular level, and

(4) Study of turn-over rates and me
tabolism of some endogenous com
pounds labeled with stable isotopes.

The article will also be used in 
courses 794 Pharmacology: Biomedical

Mass Spectrometry and Chromato
graphy and 999 Pharmacology: Disser
tation Research for demonstration of 
the different techniques and princi
ples, training in the operation of the 
system and use of the system in solv
ing research problems. Application re
ceived by Commissioner of Customs: 
August 1,1978.

Docket No. 78-00369. Applicant: 
NASA/Goddard Space Flight Center, 
Greenbelt Road, Greenbelt, Md. 
20771. Article: Scanning Electron Mi
croscope, Model PSEM-500X and ac
cessories. Manufacturer: Philips Elec
tronics Instruments NVD, The Nether
lands. Intended use of article: The ar
ticle is intendéd to be used in materi
als research programs covering a 
broad spectrum of applications. It will 
also be used extensively in the failure 
analysis of materials and spacecraft 
components both as a microscope and 
an electron microprobe. Specific uses 
will include the following:

(a) To identify elements present in a 
specimen, determine their distribution 
and concentration on a microscopic 
level,

(b) To conduct fractographic studies 
of metals such as 301 and 17-7 PH 
stainless steels and 6061 aluminum,

(c) To conduct diffusion studies of 
noble metals into base metal matrices 
such as the diffusion of gold into 
Kovar (an iron-nickel-cobalt alloy),

(d) To characterize the microstruc
ture of alloys and weldments, and

(e) To determine phase identifica
tion of grain boundary precipitates in 
alloy research. Application received by 
Commissioner of Customs: August 1, 
1978.

Docket No. 78-00370. Applicant: The 
Regents of the University of Califor
nia, Riverside, Materiel Management 
Department, Riverside, Calif. 92521. 
Article: Electron Microscope, Model 
EM 400 with ±60° Tilt Goniometer 
and Accessories. Manufacturer: Philips 
Electronics Instruments NVD, The 
Netherlands. Intended use of article: 
The article is intended to be used for 
research in plant cell biology, as well 
as for other investigations on cell ul
trastructure, development, and func
tion. In particular the article will be 
used for examinations of thin sections 
of tissue and isolated material, nega
tively stained and shadowed prepara
tions, and freeze-fractured and freeze- 
etched material. Three-dimensional 
determination of cell, organelle, and 
membrane organization will also be 
done, which includes spatial mapping 
of structural features of stereological 
determinations of their interrelation
ships. Determinations of structural re
lations integrated in series from the 
tissue through the cell to the ultras
tructural level will be done. With the 
features of scanning electron micros
copy and elemental analysis, which
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can be easily added to this instrument, 
identifications of particular atomic 
elements and the determination of 
their localization, distribution, and rel
ative quantities within tissues and 
cells will be investigated. In addition, 
the article will be used in the course, 
Biology 211, to teach students the 
principles of specimen preparation and 
electron optics, as well as how to use 
the electron microscope. Application 
received by Commissioner of Customs: 
August 1,1978.

Docket No. 78-00371. Applicant: 
Sandia Laboratories, 1515 Eubank 
Boulevard SE., Albuquerque, N. Mex. 
87123. Article: Imacon 675/51 Ultra 
Fast Camera System and Accessories. 
Manufacturer: John Hadland Photon
ics, Ltd., United Kingdom. Intended 
use of article: The article is intended 
to be used for conducting experiments 
which include continuing laser oscilla
tor development studies, the iodine 
laser development program and laser 
produced plasma-target interaction 
studies. Application received by Com
missioner of Customs: August 2, 1978.

Docket No. 78-00372. Applicant: The 
Roosevelt Hospital, Department of Pa
thology, 428 West 59th Street, New 
York, N.Y. 10019. Article: LKB 8800A 
III Ultramicrotome and accessories. 
Manufacturer: LKB Produkter AB, 
Sweden. Intended use of article: The 
article is intended to be used for sec
tioning pathological materials includ
ing renal biopsy specimens, tumor of 
various kinds, metabolic diseases for 
study in order to further basic knowl
edge on human cell and tissue ul
trastructure and to proper classifica
tion of tumor. Application received by 
Commissioner of Customs: August 3, 
1978.

Docket No. 78-00373. Applicant: 
Albany Medical College, Department 
of Pathology, 47 New Scotland 
Avenue, Albany, N.Y. 12208. Article: 
LKB 8800A Ultrotome III Ultramicro
tome and accessories. Manufacturer: 
LKB Produkter AB, Sweden. Intended 
use of article: The article is intended 
to be used to prepare specimens for ul- 
trastructural studies of tissues from 
both human and animal sources. The 
article, along with the electron micro
scope, is used for research work on ex
perimental atherosclerosis and also for 
diagnostic purposes for various 
tumors. In addition, the article will be 
used in teaching graduate students 
who are studying ultrastructural as
pects as a part of their research train
ing and goals. Application received by 
Commissioner of Customs: August 9, 
1978.

Docket No. 78-00374. Applicant: 
Minnesota Department of Health, 717 
Delaware Street SE., Minneapolis, 
Minn. 55440. Article: Electron Micro
scope, Model H-500-3 and accessories. 
Manufacturer: Hitachi, Ltd., Japan.

Intended use of article: The article is 
intended to be used for studies of as
bestos and other mineral fibrous parti
cles. Experiments will be conducted 
for enumeration and identification of 
fibrous mineral particulates in envi
ronmental samples, differentiation of 
structure between true asbestos, and 
mechanically derived microfibers and 
identification of various microparticles 
in the occupational setting to deter
mine exposure levels of the people of 
the state. This information will be 
used to determine the health signifi
cance of these exposures. Application 
received by Commissioner of Customs: 
August 8,1978.

Docket No. 78-00375. Applicant: The 
Johns Hopkins University, Charles 
and 34th Streets, Baltimore, Md. 
21218. Article: Electron Microscope, 
Model EM 10A and accessories. Manu
facturer: Carl Zeiss, West Germany. 
Intended use of article: The article is 
intended to be used to study the struc
ture of cells, tissues cell organelles, 
macromolecules, macromolecular as
semblies, and viruses in order to learn 
of the molecular architecture of bio
logical specimens relating to their 
function. In addition, the article will 
be used in a course entitled "Optical 
Methods in Biology” and in the stu
dents’ thesis research. Application re
ceived by Commissioner of Customs: 
August 4,1978.

Docket No. 78-00377. Applicant: Uni
versity of Washington, Department of 
Pathology, SM-30, Seattle, Wash. 
98195. Article: Impulse Cytophoto- 
meter, Model 21 and accessories. Man
ufacturer: Phywe Ag, West Germany. 
Intended use of article: The article is 
intended to be used to study the DNA 
(deoxyribonucleic acid) content and 
DNA replication of human and animal 
cells. Experiments will be conducted to 
determine whether cancer or other 
clinical manifestations of aneuploidy 
(abnormal amounts of DNA/cell) can 
be diagnosed easily and rapidly with 
this instrument. A major use of the ar
ticle will be for the courses Pathology 
600, 700 and 800 which are research 
courses for students working on their 
master’s and doctoral degrees. In addi
tion, the article will be used in the 
course Pathology 530, Human Cytoge
netics, to demonstrate modem instru
mental methods of chromosomal anal
ysis. Application received by Commis
sioner of Customs: August 4,1978.

Docket No. 78-00378. Applicant: The 
University of Chicago, 5801 South 
Ellis Avenue, Chicago, 111. 60637. Arti
cle: Goniometer Stage Assembly for 
EM-300 and Accessories. Manufactur
er: Philips Electronics Instruments 
NVD, The Netherlands. Intended use 
of article: The article is an accessory 
to be used in conjuction with an elec
tron microscope in research to deter
mine the structure of fibers of hemo

globin S formed in sickle cell anemia 
and related sickle cell disease which 
involve interaction of sickle cell hemo
globin S with other mutant hemoglo
bins. Investigations will center on (1) 
Electron microscopic study of nega
tively stained fibers formed in red cells 
of individuals homozygous for hemo
globin S and heterozygous for Hb S 
and other mutant sickling hemoglo
bins, (2) Freeze fracture of whole sick- 
led cells, (3) “Low dose” microscopy of 
large two-dimensional arrays of un
stained sickle fibers, (4) Analysis of 
the electron micrographs obtained by 
the above methods by recently devel
oped Fourier methods will be carried 
out to determine the three-dimension
al mass distribution and orientation of 
individual molecules within the hemo
globin fiber, and (5) In parallel with 
electron microscopic studies, methods 
will be devised to obtain very well ori
ented fibers of sickle hemoglobin suit
able for X-ray diffraction. In addition, 
the article will be used in the course 
Biophysics 309—Principles and Prac
tices of Electron Microscopy to teach 
the use of the electron microscope and 
specimen preparation. Application re
ceived by Commissioner of Customs: 
August 9,1978.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

R ichard M. Seppa, 
Director, Statutory 

Import Programs Staff.
[FR Doc. 78-25495 Filed 9-8-78; 8:45 am]

[3510- 25]
UNIVERSITY O F CALIFORNIA— LIVERMORE 

LABORATORY

Decision on Application for Duty-Free Entry of 
Scientific Article

The following is a decision on an ap
plication for duty-free entry of a scien
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder, as 
amended (15 CFR 301).

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con
stitution Avenue NW., Washington, 
D.C. 20230.

Docket No. 78-00233. Applicant: Uni
versity of California—Lawrence Liver
more Laboratory, P.O. Box 5012, 
Livermore, Calif. 94550. Article: Two 
(2) GHz Oscilloscope, Model TSN 660. 
Manufacturer: Thomson-CSF, France. 
Intended use of article: The articles 
are intended to be used to precisely 
time the occurrence of X-rays at var
ious energies with relation to the inci-
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dent laser beam. The articles will be 
used with the “Dante” experiment 
which consists of several windowless 
X-ray detectors with appropriate fil
tering such that different energy 
levels of X-ray spectrum are observed.

Comments: No comments have been 
received with respect to this applica
tion.

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in
tended to be used, is being manufac
tured in the United States.

Reasons: This application is a resub
mission of Docket No. 78-00013 which 
was denied without prejudice to resub
mission on February 13, 1978, for in
formational deficiencies. The foreign 
article provides a signal bandwidth (ri
setime) of 0100 picoseconds and a hori
zontal sweep rate of 0100 picoseconds- 
centimeter. The National Bureau of 
Standards advises in its memorandum 
dated July 28, 1978, that (1) the capa
bility of the foreign article described 
above is pertinent to the applicant’s 
intended purpose, and (2) it knows of 
no domestic instrument of or appara
tus of equivalent scientific value to the 
foreign article for the applicant’s in
tended use.

The Department of Commerce 
knows of no other instrument or appa
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

R ichard M. Seppa, 
Director, Statutory 

Import Programs Staff
[FR Doc. 78-25483 Filed 9-8-78; 8:45 am]

[3510- 25]
UNIVERSITY O F NORTH CAROLINA

Decision on Application for Duty-Free Entry o f  
Scientific Article

The following is a decision on an ap
plication for duty-free entry of a scien
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301).

A copy of the record pertaining to 
this decision is available for pubic 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con
stitution Avenue NW., Washington, 
D.C. 20230.

Docket No. 78-00225. Applicant: The 
University of North Carolina, marine 
sciences curriculum, 12-5 Venable Hall

045-A, Chapel Hill, N.C. 27514. Article:
(5) five recording current meters, 
Model 4 (RCM-4). Manufacturer: Aan- 
deraa Instruments, Norway. Intended 
use of article: The article is intended 
to be used in studies of Gulf Stream 
meanders and eddies along the North 
Carolina Continental Shelf and slope. 
Dominant periods and wavelengths of 
Gulf Stream fluctuations, and their 
relation to satellite surface infrared 
and altimetric images of the stream 
are the phenomena to be investigated.

Comments: No comments have been 
received with respect to this applica
tion.

Decision: Application denied. An in
strument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article in in
tended to be used, is being manufac
tured in the United States.

Reasons: In response to question 8, 
the applicant alleges the foreign arti
cle provides the following pertinent 
features:

(1) Small size and light weight;
(2) Ability to measure pressure, conductiv

ity, currents (speed and direction) and tem
perature;

(3) An acoustic telemetering function.
The National Oceanic and Atmos

pheric Administration (NOAA) advises 
in its memorandum dated June 27, 
1978, that features (1), (2), and (3) are 
provided by the foreign article (with 
options) and are pertinent to the ap
plicant’s intended purposes within the 
meaning of §301.2(n) of the regula
tions. In addition, NOAA advises that 
a domestic instrument, the Model 9021 
(with options), manufactured by Ples- 
sey Environmental Systems (Plessey), 
provides all the features cited above 
found to be pertinent. As to the specif
ic allegations of the applicant in his 
reply to question 8 and its subparts, in 
the order listed above, the following is 
noted:

(1) The foreign article was ordered in its 
shallow water version of 2,000 meters. The 
size/weight specifications of the shallow 
water domestic instrument are similar to 
those of the article. The Plessey Model 
9021G has a weight in air of 51 pounds 
(lbs.), a housing diameter of 5.5 inches (in.), 
a guard frame width of 8 in., an instrument 
and fin height of 24 in., and an instrument 
and fin length of 51.8 in. The foreign article 
has weight in air of 56.1 lbs. for its recorder 
and vane assembly, an overall length of 53.9 
in., an overall height 29.5 in., and a record
ing unit height of 20 in. with a diameter of 5 
in. NOAA has compared the size/weight 
specifications of the domestic instrument 
and the foreign article and advises that the 
domestic instrument meets the applicant’s 
requirements for small size and light 
weight. The Department concurs and finds, 
for the applicant’s intended purposes, the 
two instruments equivalent with respect to 
feature (1).

(2) The pressure (depth) range provided 
by the foreign article is 0-1,000 pounds per 
square inch (PSI). The Plessey Model 9021G

also provides a pressure depth range of 0 to 
1,000 PSI.

The article provides a standard conduc
tivity range of 0 to 70 millimho/centi- 
meters (mmho/cm) as an option. The 
Plessey Model 9021G provides as a stand
ard option 0 to 60 mmho/cm for its con
ductivity range with other ranges (to 70 
mmho or above) available on special 
order.

Both the foreign article and the Plessey 
Model 9021G provide the capability to 
measure current speed and direction as 
standard features. The foreign article pro
vides a temperature range of —0.34° to 
34.17° Celsius (C) and the Plessey Model 
9021G provides a temperature range of 
-2° to 35°C.

NOAA has considered these features as 
listed in (2) above and advises the Plessey 
Model 9021G satisfies this pertinent speci
fication. In view of the above comparison 
of specifications, the Department concurs 
with NOAA’s advice that the Plessey 
9021G satisfies feature (2).
(3) The specifications for both the foreign 

article and the domestic Plessey Model 
9021G show that both instruments provide 
an acoustic telemetering function. NOAA 
advises and the Department concurs that 
this feature of the article is also satisfied by 
the domestic Plessey Model 9021G.

In addition, the Department notes 
that the applicant, in his response to 
question 8, discusses the cost factor,
i.e., the difference in cost between the 
foreign article and a domestic instru
ment, The Vector Averaging Current 
Meter (VACM), manufactured by 
AMF-Sealink. In accordance with 
§301.2(n) of the regulations, the dif
ference in cost between comaparable 
domestic instruments and the foreign 
article cannot be considered a perti
nent feature upon which duty-free 
entry can be based. In any case, the 
Department found the Plessey 9021G, 
not the VACM, to be the most closely 
comparable domestic instrument.

Thus, based on NOAA advice, our 
own review of the application as well 
as factual information in our posses
sion (specifications, textbooks, etc.), 
we find that the Plessey Model 9021G 
recording current meter is of equiva
lent scientific value to the foreign arti
cle for such purposes as the article is 
intended to be used.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and ¡Scientific Materials.)

R ichard M. Seppa, 
Director, Statutory Import 

Programs Staff. 
[FR Doc. 78-25484 Filed 9-8-78; 8:45 am]

[3510- 25]
UNIVERSITY O F  ROCHESTER

Decision on Application for Duty-Free Entry of 
Scientific Article

The following is a decision on an ap
plication for duty-free entry of a scien-
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tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301).

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
room 6886C of the Department of 
Commerce Building, at 14th and Con
stitution Avenue NW., Washington, 
D.C. 20230.

Docket No. 78-00249. Applicant: Uni
versity of Rochester, 250 East River 
Road, Rochester, N.Y. 14623. Article: 2 
(Two) each 80 mm diameter by 12.7 
mm thick disc Faraday Rotator Mate
rial Hoya Designation FR-5. Manufac
turer: Hoya Corp., Japan. Intended 
use of article: The article is intended 
to be used in the construction of a 
high peak power 24 beam line laser 
system which will form the basis of a 
national user’s facility at the universi
ty, to which scientists throughout the 
country may come to perform scientif
ic experiments on the feasibility of 
generating energy via laser-induced 
thermonuclear fusion. The discs will 
enable the laser system to generate 
the quality and quantity of laser light 
required by the facility to investigate 
the potential of laser induced thermo
nuclear fusion for helping to solve the 
country’s energy problems.

Comments: No comments have been 
received with respect to this applica
tion.

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in
tended to be used, is being manufac
tured in the United States.

Reasons: The foreign article pro
vides a Verdet coefficient of —0.070 
which is required for minimal laser 
beam scattering. The National Bureau 
of Standards advises .in its memoran
dum dated August 3, 1978 that (1) the 
specification of the foreign article de
scribed above is pertinent to the appli
cant’s intended purpose and (2) it 
knows of no domestic instrument of or 
apparatus of equivalent scientific 
value to the foreign article for the ap
plicant’s intended use.

The Department of Commerce 
knows of no other instrument or appa
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States.
(Catalog of Federal Domestic Assistance 
Program No. 11.105. Importation of Duty- 
Free Educational and Scientific Materials.)

R ichard M. S eppa, 
Director, Statutory Import 

Programs Staff. 
[FR Doc. 78-25485 Filed 9-8-78; 8:45 am]

[3510- 25]
UNIVERSITY O F ROCHESTER

Decision on Application for Duty-Froo Entry o f 
/Sdentific Article

The following is a decision on an ap
plication for duty-free entry of a scien
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301).

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
room 6886C of the Department of 
Commerce Building, at'14th and Con
stitution Avenue, NW., Washington, 
D.C. 20230.

Docket No. 78-00166. Applicant: Uni
versity of Rochester, 250 East River 
Road, Rochester, N.Y. 14623. Article: 
Three (3) Ultrafast Streak Cameras 
and Accessories. Manufacturer: Had- 
land Photonics Ltd., United Kingdom. 
Intended use of article: The article is 
intended to be used in the study of the 
feasibility of heating targets with a 
pulsed high power laser to produce 
thermonuclear reactions. The article 
converts the laser photons to electrons 
and then sweeps the accelerated elec
trons across a phosphor, transforming 
temporal to spatial variations.

Comments: No comments have been 
received with respect to this applica
tion.

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in
tended to be used, could have been 
made available to the applicant with
out excessive delay within the mean
ing of subsection 301.11(c) of the regu
lations at the time the foreign article 
was ordered (October 10,1976).

Reasons: This application is a resub
mission of Docket No. 77-00239 which 
was denied without prejudice to resub
mission on November 4, 1977 for infor
mational deficiencies. Excessive deliv
ery time is described in subsection 
301.11(c) of the regulations as follows:

Excessive delivery time. Duty-free entry 
of the article shall be considered justified 
without regard to whether there is being 
manufactured in the United States an in
strument, apparatus, or accessory of equiva
lent scientific value for the purposes de
scribed in response to question 7 of the ap
plication form, if the delay in obtaining 
such domestic instrument, apparatus, or ac
cessory (as indicated by the difference be
tween the delivery times quoted by domestic 
manufacturer and foreign manufacturer) 
will seriously impair the accomplishment of 
the purposes. In determining whether the 
difference in delivery times is excessive, the 
Deputy Assistant Secretary shall take into 
account the relevancy of the applicant’s 
program to other research programs with 
respect timing, the applicant’s need to have

such instrument, apparatus, or accessory 
available at the scheduled time for the 
course(s) in which the article is intended to 
be used, and other relevant circumstances.

The applicant issued a  request for 
proposal RFP No. 1-2396, to Quantrad 
Corp., El Segundo, Calif., General En
gineering and Applied Research Inc., 
Palo Alto, Calif. (G.E.A.R.), and the 
foreign manufacturer on August 25,
1976. Quantrad Corp. responded with 
“no bid” on August 31, 1976. G.E.A.R. 
responded September 24, 1976 with a 
bid which took no exceptions of a ma
terial nature but stated that it could 
not meet the specified delivery re
quirements in RFP No. 1-2396, i.e., 
first camera October 30, 1976, second 
Camera November 30, 1976 and third 
camera December 30, 1976 and offered 
delivery of the first camera April —,
1977, second camera May —, 1977, and 
third remaining camera July —, 1977. 
In a letter dated September 30, 1976 
the foreign manufacturer represented 
by Marco Scientific accepted all pro
posals including the delivery schedules 
for the Streak camera stipulated in 
RFP No. 1-2396.

The applicant identified important 
projects (requiring useable data by 
early 1977) which would be seriously 
impaired by the delay in receiving 
GEAR’S cameras. The National 
Bureau of Standards (NBS) advises in 
its memorandum dated August 8, 1978 
that the difference in delivery be
tween the domestic instrument and 
the foreign article is pertinent because 
any delay of his proposed use would 
seriosuly impair his program.

Accordingly, we find that the differ
ence between the delivey time of the 
foreign article and the comparable do
mestic instrument to be excessive 
within the meaning of Subsection 
301.11(c) as it would seriously impair 
the timely accomplishment of the ap
plicant’s purposes at the time the for
eign article was ordered.
(Catalog of Federal Domestic Assistance 
program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

R ichard M. S eppa, 
Director, Statutory Import 

Programs Staff.
[FR Doc. 78-25486 Filed 9-8-78; 8:45 am]

[3510-25]
UNIVERSITY O F ROCHESTER

Decision on Application for Duty-Free Entry of 
Scientific Article

The following is a decision on an ap
plication for duty-free entry of a scien
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder as 
amended (15 CFR 301).
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A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con
stitution Avenue NW., Washington, 
D .C .20230.

Docket No. 78-00156. Appliéant: Uni
versity of Rochester, 250 East River 
Road, Rochester, N.Y. 14623. Article: 
Photochron II Image Converter 
Streak Camera tube with S-20 photo
cathode and U-V window for oper
ations at 250 mm wavelengths. Manu
facturer: Instrument Technology Ltd., 
United Kingdom. Intended use of arti
cle: The article is intended to be used 
in building a fast streak camera 
needed for the study of the feasibility 
of heating targets with a pulse high 
power to produce thermonuclear reac
tions.

Comments: No comments have been 
received with respect to this applica
tion.

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in
tended to be used, was being manufac
tured in the United States at the time 
the foreign article was ordered (Apr. 
20,1976).

Reasons: The foreign article pro
vides a resolution of 5 to 10 picose
conds. The National Bureau of Stand
ards advises in its memorandum dated 
August 9, 1978 that (1) the capability 
of the foreign article described above 
is pertinént to the applicant’s intend
ed purpose and (2) it knows of no do
mestic instrument or apparatus of 
equivalent scientific value to the for
eign article for the applicant’s intend
ed use.

The Department of Commerce 
knows of no other instrument or appa
ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which was being manufactured in the 
United States at the time the foreign 
article was ordered.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

R ichard M. S eppa, 
Director, Statutory 

Import Programs Staff.
[FR Doc. 78-25487 Filed 9-8-78; 8:45 am]

[3510- 25]
UNIVERSITY OF TENNESSEE

Withdrawal o f Application for Duty-Free Entry 
of Scientific Article

The University of Tennessee has 
withdrawn Doc. No. 77-00375 an appli
cation for duty-free entry of a spectro- 
polarimeter.

Accordingly, further administration 
proceedings will not be taken by the 
Department of Commerce with respect 
to this application.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

R ichard M. Seppa, 
Director, Statutory 

Import Programs Staff. 
[FR Doc. 78-25489 Filed 9-8-78; 8:45 am]

[3510- 25]
YALE UNIVERSITY SCHOOL OF MEDICINE

Decision on Application for Duty-Free Entry of 
Scientific Article

The following is a decision on an ap
plication for duty-free entry of a scien
tific article pursuant to section 6(c) of 
the Educational, Scientific, and Cul
tural Materials Importation Act of 
1966 (Pub. L. 89-651, 80 Stat. 897) and 
the regulations issued thereunder, as 
amended (15 CFR 301).

A copy of the record pertaining to 
this decision is available for public 
review between 8:30 a.m. and 5 p.m. in 
Room 6886C of the Department of 
Commerce Building, at 14th and Con
stitution Avenue NW., Washington, 
D.CU 20230.

Docket No. 78-00224. Applicant: 
Yale University School of Medicine, 
Section of Cell Biology, 333 Cedar 
Street, New Haven, Conn. 06510. Arti
cle: PSC Neutral Particle Gun for 
Scanning Electron Microscope, model 
JFSM-30. Manufacturer: Zentrum Fur 
Elektronenmikroskopie, Austria. In
tended use of article: The article is in
tended to be used in the field of Cell 
Biology for atomic metal deposit on 
tissues, cells, subcellular components 
and blood vessels. The article will also 
be used in training graduate students 
in electron microscopic preparations.

Comments: No comments have been 
received with respect to this applica
tion.

Decision: Application approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign article, 
for such purposes as this article is in
tended to be used, is being manufac
tured in the United States.

Reasons: The foreign article pro
vides plasma jet geometry which en
ables atomic deposition of metals on a 
specimen surface. The Department of 
Health, Education, and Welfare ad
vises in its memorandum dated August 
10, 1978, that (1) the capability of the 
foreign article described above is perti
nent to the applicant’s intended pur
pose, and (2) it knows of no domestic 
instrum en t or apparatus of equivalent 
scientific value to the foreign article 
for the applicant’s intended use.

The Department of Commerce 
knows of no other instrument or appa

ratus of equivalent scientific value to 
the foreign article, for such purposes 
as this article is intended to be used, 
which is being manufactured in the 
United States.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

R ichard M. Seppa, 
Director, Statutory 

Import Programs Staff. 
[FR Doc. 78-25488 Filed 9-8-78; 8:45 am]

[3510- 25]
VETERANS ADMINISTRATION HOSPITAL, ET 

AL.

Consolidated Decision on Applications for 
Duty-Free Entry of Ultramicrotomes

The following is a consolidated deci
sion on applications for duty-free 
entry of ultramicrotomes pursuant to 
section 6(c) of the Educational, Scien
tific, and Cultural Materials Importa
tion Act of 1966 (Pub. L. 89-651, 80 
Stat. 897) and the regulations issued 
thereunder, as amended (15 CFR 301). 
(See especially § 301.11(e).)

A copy of the record pertaining to 
each of the applications in this con
solidated decision is available . for 
public review between 8:30 a.m. and 5 
p.m. in Room 6886C of the Depart
ment of Commerce Building, at 14th 
and Constitution Avenue NW., Wash
ington, D .C .20230.

Docket No. 78-00242. Applicant: VA 
Hospital, Cooper Drive Division, Lex
ington, Ky. 40507. Article: LKB 8800A 
Ultrotome III Ultramicrotome and Ac
cessories. Manufacturer: LKB Pro
ducer AB, Sweden. Intended use of 
article: The article is intended to be 
used for ultrastructural studies on 
normal and pathological human and 
animal tissues, cytochemical studies 
on enzyme and subcellular organelle 
localization in cells and tissues, and 
subcellular changes in cells induced by 
experimental treatment of animals as 
well as changes induced by disease in 
humans. The article will also be used 
to train students (Pathology) in the 
use and application of electron micros
copy in diagnostic as well as research 
related areas. Application received by 
Commissioner of Customs: May 23,
1978. Advice submitted by the Depart
ment of Health, Education, and Wel
fare on: August 10,1978.

Docket No. 78-00245. Applicant: Uni
versity of California, San Diego, Mail 
Code M-013A, Department of Medi
cine, La Jolla, Calif. 92093. Article: 
t.tcr 8800A Ultrotome III Ultramicro
tome and Accessories. Manufacturer: 
LKB Produkter AB, Sweden. Intended 
use of article: The article is intended 
to be used to section animal tissues 
which will be investigated in an at
tempt to understand how pulmonary

FEDERAL REGISTER, V O L  43, NO . 176— M O N D A Y , SEPTEMBER 11, 1978



NOTICES 40271
capillary morphology affects ventila
tion, blood flow, and gas exchange. 
Application received by Commissioner 
of Customs: May 26, 1978. Advice sub
mitted by the Department of Health, 
Education, and Welfare on: August 10, 
1978.

Docket No. 78-00247. Applicant: 
Duke University Eye Center, Durham,
N. C. 27710. Article: LKB 8800A Ultro- 
tome III Ultramicrotome and Accesso
ries. Manufacturer: LKB Produkter 
AB, Sweden. Intended use of article: 
The article is intended to be used to 
produce ultra-thin sections for elec
tron microscopic examination; primar
ily eye tissues. Studies underway in
clude: Determination of the develop
ment of scar tissue in the injured eye, 
examination of the tissues of the eye 
for possible drug-induced changes and 
examination of tissue removed from 
the eye during surgery (biopsy) to de
termine the exact nature of the under
lying disease and possibly find expla
nations for the development of the eye 
disease. Medical students and postdoc
toral research fellows will be trained 
in the use of the article as part of 
their training in research. Application 
received by Commissioner of Customs: 
May 26, 1978. Advice submitted by the 
Department of Health, Education, and 
Welfare on: August 10, 1978.

Comments: No comments have been 
received with respect to any of the 
foregoing applications.

Decision: Applications approved. No 
instrument or apparatus of equivalent 
scientific value to the foreign articles, 
for such purposes as these articles are 
intended to be used, is being manufac
tured in the United States.

Reasons: Each of the foreign articles 
provides a range of cutting speeds 0.1 
to 20 millimeters per second. The most 
closely comparable domestic instru
ment is the Model MT-2B ultramicro
tone which is manufactured by Ivan 
Sorvall, Inc. (Sorvall). The Model MT- 
2B has a range of cutting speeds from
O. 09 to 3.2 millimeters per second. The 
conditions for obtaining high-quality 
sections that are uniform in thickness, 
depend to a large extent on the hard
ness, consistency, toughness and other 
properties of the specimen materials, 
the properties of the embedding mate
rials, and geometry of the block. In 
connection with a prior application 
(Docket No. 69-00665-33-46500), which 
relates to the duty-free entry of an ar
ticle that is identical to those to which 
the foregoing applications relate, the 
Department of Health, Education, and 
Welfare (HEW) advised that “Smooth 
cuts are obtained when the speed of 
cutting (among such [other] factors as 
knife edge condition and angle), is ad
justed to the characteristics of the ma
terial being sectioned. The range of 
cutting speeds and a capability for the 
higher cutting speeds is, therefore, a

pertinent characteristic of the ultra
microtome to be used for sectioning 
materials that experience has shown 
difficult to section.” In connection 
with another prior application (Docket 
No. 70-00077-33-46500) which also re
lates to an article that is identical to 
those described above, HEW advised 
that “ultrathin sectioning of a variety 
of tissues having a wide range in densi
ty, hardness, etc.” requires a maxi
mum range inputting speed and, fur
ther, that the “production of ultrathin 
serial sections of specimens that have 
a great variation in physical properties 
is very difficult.” Accordingly, HEW 
advises in its respectively cited memo
randa, that cutting speeds in excess of 
4 millimeters per second are pertinent 
to the satisfactory sectioning of the 
specimen materials and the relevant 
embedding materials that will be used 
by the applicants in their respective 
experiments.

For these reasons, we find that the 
Sorvall Model MT-2B ultramicrotome 
is not of equivalent scientific value to 
the foreign articles to which the fore
going applications relate, for such pur
poses as these articles are intended to 
be used.

The Department of Commerce 
knows of no other instrument or appa
ratus of equivalent scientific value to 
any of the foreign articles to which 
the foregoing applications relate, for 
such purposes as these articles are in
tended to be used, which is being man
ufactured in the United States.
(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

R ichard M. Seppa, 
Director, Statutory

Import Programs Staff.
[FR Doc. 78-25491 Filed 9-8-78; 8:45 am]

[3510- 25]
W AYNE STATE UNIVERSITY SCHOOL OF  

MEDICINE, ET A L

Consolidated Decision on Applications for 
Duty-Free Entry o f Electron Microscopes

The following is a consolidated deci
sion on applications for duty-free 
entry of electron microscopes pursu
ant to section 6(c) of the Educational, 
Scientific, and Cultural Materials Im
portation Act of 1966 (Pub. L. 89-651, 
80 Stat. 897) and the regulations 
issued thereunder, as amended (15 
CFR 301). (See especially § 301.11(e).)

A copy of the record pertaining to 
each of the applications in this con
solidated decision is available for 
public review between 8:30 ajn. and 5 
p.m. in Room 6886C of the Depart
ment of Commerce Building, at 14th 
and Constitution Avenue NW., Wash
ington, D.C. 20230.

Docket No. 78-00292. Applicant: 
Wayne State University School of 
Medicine, Department of Pathology, 
9374 Scott Hall, 540 East Canfield, De
troit, Mich. 48201. Article: Electron 
Microscope, Model EM 400 HTG, and 
accessories. Manufacturer: Philips 
Electronics Instruments NVD, The 
Netherlands. Intended use of article: 
The article is intended to be used to 
carry out the following morphologic 
research programs: (1) Investigation of 
the relative contributions that elevat
ed wall stress and vasoactive agents 
such as angiotensin II and vasopres- 
sion make to the pathogenesis of the 
destructive microvascular lesions in 
severe hypertension; (2) morphometric 
analysis of the developing left ventric
ular hypertrophy in the hypertensive 
rat as well as longitudinal assesment 
of the effects of antihypertensive 
therapy. As a corollary of this study 
morphometric analysis will also be car
ried out on the development of arteri
al thickening in hypertension and its 
possible regression with treatment; (3) 
study by both transmission and scan
ning electron microscopy and freeze 
fracture, changes induced by renal hy
pertension or arteriosclerosis-prone in
tercostal offices of the aorta; (4) exam
ination of the binding of radiolabeled 
angiotension to cerebral arterial endo
thelium and smooth muscle cells in 
severe renal hypertension, a time 
when the blood-brain barrier is 
breached; and (5) continuation of the 
work on the hearts of the genetically 
diabetic C57BL/KSJ-db/db mice in
volving investigation of the role of in
creased vascular permeability in the 
development of the cardiomyopathic 
process. The article will also be used 
for educational purposes in a course in 
experimental cardiovascular pathology 
in which students will be introduced to 
the area of experimental pathology 
and taught how the investigation of 
animal models of human disease can 
lead to a better understanding and im
proved therapy of diseases in man. Ar
ticle ordered: May 30,1978.

Docket No. 78-00295. Applicant: 
Bureau of Biologies, Food and Drug 
Administration, Building 29, Room 
514, 8800 Rockville Pike, Bethesda, 
Md. 20014. Article: Electron Micro
scope, Model H-500-1 Side Entry 
Type, and accessories. Manufacturer: 
Hitachi, Ltd., Japan. Intended use of 
article: The article is intended to be 
used in conducting the following ul
trastructural studies pertinent to con
trol and research activities concerned 
with biological products including 
viral, rickettsial, and bacterial vac
cines; allergenic products; blood and 
blood fractions; and diagnostic rea
gents: (1) The study of viral suspen
sions to define morphological charac
teristics and antigenic responses of 
candidate strains of viruses used for
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the production of viral vaccines; (2) 
the study of viral vaccines to insure 
safety, potency, and efficacy of these 
vaccines e.g., the presence of extrane
ous viruses or bacteria in the finished 
product; (3) the study of thin sections 
or surface morphology of cells used as 
substrates in the production of vac
cines to define growth characteristics 
or normal ultrastructure and for the 
presence of extraneous contaminating 
microbial agents such as bacteria, my
coplasma, yeast, and viruses including 
candidate oncogenic viruses; (4) study 
of the tissues and body fluids from 
humans and animal sources to discov
er the causative agent or agents in
volved in diseases and to describe the 
evolution of the disease and its conse
quences under controlled conditions in 
sub-human primate animal models; (5) 
the study of blood, blood clots, blood 
cells, and blood derivatives under vary
ing conditions; (6) the study of partic
ulate contaminants in products regu
lated by the FDA; (7) the study of the 
relationship of human diseases, sylvan 
hosts and ectoparasite vectors in the 
t r ansmission of diseases; (8) the study 
of bacterial morphology, at the ultras
tructural level including surface struc
tures, e.g., fresh isolates of gonococci 
contain large numbers of pili; (9) the 
study of vaccines produced from dis
rupted viruses; and (10) the study of 
nucleic acids of viruses and bacterial, 
e.g., extra chromosomal DNA of bacte
rial (plasmids) are associated with 
antibiotic resistance and other charac
teristics which can be transferred to ’ 
other strains of bacteria by various 
means. Article ordered: September 6, 
1977.

Docket No. 78-00296. Applicant: 
Stanford University, 851 Welch Road, 
Palo Alto, Calif. 94304. Article: Elec
tron Microscope, Model EM 400, and 
accessories. Manufacturer: Philips 
Electronic Instruments NVD, The 
Netherlands. Intended use of article: 
The article is intended to be used for 
studies of the following materials in 
ongoing research programs: (1) Cadmi
um sulphide, cadmium telluride, 
indium phosphide, and other materials 
for solar cell applications; (2) nickel-ti
tanium and copper-zinc alloys which 
illustrate shape memory behavior, (3) 
dispersion strengthened nickel alloys 
which have creep resistance at high 
temperatures; (4) warm-worked cast 
iron which shows super-plastic proper
ties and may be formed easily at 
medium temperatures; and (5) alumi
na and alkali metal ferrocyanides 
which are solid-state electrolytes 
useful for battery and energy-related 
applications. Research will be conduct
ed to correlate the properties of mate
rials such as the above with their 
structure (arrangement of atoms) and 
microstructure (arrangement of de
fects). In addition, the article will be

used for educational purposes in re
search programs and in the following 
courses:
Atomic Arrangements in solids (MSE 180). 
Transmission Electron Microscopy (MSE

243).
Transmission Electron Microscopy Labora

tory (MSE 253).
Model Imaging Methods in Materials Sci

ence (MSE 236).
Application received by Commissioner 
of Customs: June 23, 1978.

Docket No. 78-00261. Applicant: 
Trustees of the University of Pennsyl
vania, 3451 Walnut Street, Franklin 
Building/I6, Philadelphia, Pa. 19104. 
Article: Electron Microscope, Model 
tüm 10A, and accessories. Manufactur
er; Carl Zeiss, West Germany. Intend
ed use of article: The article is intend
ed to be used to perform conventional 
electron microscopy, freeze fracture, 
and electron cytochemical studies in 
order to characterize muscle cell sur
face abnormalities and the role these 
abnormalities may play in the genesis 
of cell dysfunction in human muscular 
dystrophies. Particular attention will 
be given to alteration of intramem- 
branous particle distribution in the 
freeze fracture studies and alterations 
in the distribution of surface glycopro
teins by the use of lectin binding tech
nique (Con A peroxidase technique) in 
the electron cytochemical studies. Ap
plication received by Commissioner of 
Customs: June 6,1978.

Comments: No comments have been 
received with respect to any of the 
foregoing applications.

Decision: Applications approved. No 
instruments or apparatus of equiva
lent scientific value to the foreign arti
cles for such purposes as these articles 
are intended to be used was being 
manufactured in the United States at 
the time the articles were ordered.
' Reasons: Each foreign article to 
which the foregoing applications 
relate is a conventional transmission 
electron microscope (CTEM). The de
scription of the intended research 
and/or educational use of each article 
establishes the fact that a comparable 
CTEM is pertinent to the p u r p o s e s  for 
which each is intended to be used. We 
know of no CTEM which was being 
manufactured in the United States 
either at the time of order of each ar
ticle described above or at the time of 
receipt of application by the U.S. Cus
toms Service.

The Department of Commerce 
knows of no other instrument or appa
ratus of equivalent scientific value to 
any of the foreign articles to which 
the foregoing applications relate, for 
such purposes as these articles are in
tended to be used, which was being 
manufactured in the United States 
either at the time of order or at the 
time of receipt of application by the 
U.S. Customs Service.

(Catalog of Federal Domestic Assistance 
Program No. 11.105, Importation of Duty- 
Free Educational and Scientific Materials.)

R ic h a r d  M . S e p p a , 
Director, Statutory 

Import Programs Staff; 
[FR Doc. 78-25492 Filed 9-8-78; 8:45 am]

[3710- 08]
DEPARTMENT OF DEFENSE

Department of the Arm y

BOARD OF VISITORS, U.S. MILITARY 
ACAD EM Y

Open Meeting

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 
Act (Pub. L. 92-463), announcement is 
made of the following meeting.

Name of Committee: Board of Visi
tors, U.S. Military Academy.

Dates of Meeting: September 28, 
September 30,1978.

Place of Meeting: West Point, N.Y. 
Time: At West Point:

2100-2300, September 28, Organiza
tional Meeting (Hotel Thayer); 0800- 
1700, September 29, Curriculum 
Review (Superintendent’s Confer
ence Room, Building 600); and 

0800-1200, September 30, Selected 
Visits, West Point.
Proposed Agenda: Inquiry into the 

curriculum and other matters relating 
to the Military Academy that the 
Board decides to consider.

All proceedings are open. For fur
ther information, contact Lt. Col. 
Kermit M. H e n n in g e r ,  U.S. Military 
Academy, West Point, N.Y., telephone, 
914-938-2785/4723.

Dated: September 1,1978.
For the Board of Visitors.

K e n n e t h  G. N o rm a n , 
Lieutenant Colonel, GS Chief, 

Precommissioning Program 
Branch, Officer Division, 
DMPM.

[FR Doc. 78-25468 Filed 9-8-78; 8:45 am]

[3710- 08]
PRIVACY A C T O F 1974

Deletions and Amendments to Systems of 
Records

AGENCY: Department of the Army, 
DOD.
ACTION: Notice of deletions and 
amendments to systems of records.
SUMMARY: The Army proposes to 
delete two and amend three systems of 
records subject to the Privacy Act of 
1974. Specific changes to the systems 
being amended are set forth below fol-
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lowed by the systems published in 
their entirety as amended.
DATES: The systems shall be amend
ed as proposed without further notice 
on October 11, 1978, unless comments 
are received on or before October 11, 
1978, which would result in a contrary 
determination and require republica
tion for further comments.
ADDRESSES: Any comments, includ
ing written data, views or arguments 
concerning the amendments should be 
addressed to the System Manager 
identified in the particular record 
system concerned.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Cyrus H. Fraker, the Adjutant 
General Center (DAAG-AMR-R ), 
Department of the Army, 1000 Inde
pendence Avenue SW., Washington, 
D.C. 20314, telephone 202-693-0973.
The Department of Army systems of 

records notices inventory subject to 
the Privacy Act of 1974 (5 U.S.C. 
552a), Pub. L. 93-579 have been pub
lished in the Federal R egister as fol
lows:
FR Doc. 77-28255 (42 FR 50396), September

28.1977.
FR Doc. 77-32975 (42 FR 59099), November

15.1977.
FR Doc. 78-1855 (43 FR 3151), January 23, 

1978.
FR Doc. 78-9239 (43 FR 14713), April 7, 

1978.
FR Doc. 78-9713 (43 FR 15353), April 12, 

1978.
FR Doc. 78-17146 (43 FR 26606), June 21, 

1978.
FR Doc. 78-17737 (43 FR 27882), June 27, 

1978.
FR Doc. 78-18880 (43 FR 29600), July 10, 

1978.
FR Doc. 78-19614 (43 FR 30594), July 17, 

1978.
FR Doc. 78-21772 (43 FR 34520), August 4, 

1978.
FR Doc. 78-23953 (43 FR 38070), August 25, 

1978.
The proposed amendments are not 

within the purview of the provisions of 
5 U.S.C. 552a(o) of the Act which re
quires the submission of a new or al
tered system report.

Dated: September 6, 1978.
Maurice W. R oche, 

Director, Correspondence and 
Directives, Washington Head
quarters Services, Department 
of Defense.

D eletions

A0612.01aDASG

System name:
Drug Abuse Testing (Random Selec

tion) System (42 FR 50509) September 
28,1977.

Reason:
Random urinalysis for drug abuse 

detection has been terminated and 
compiled data has been purged.

A0708.08cD ASG

System name:
Career Management Historical Data 

(42 FR 50535) September 28,1977.
Reason:

Records are no longer maintained 
due to the limited value of the histori
cal data.

Amendments ' 

A0607.01bDAIG

System name:
Accident and Incident Case Files; 

Army Safety Management Informa
tion System (42 FR 50507) September 
28,1977.
Changes:
Categories of records in the system:

After “information relating to Army 
accidents,” insert “including Aviator 
Mishap Data File consisting of Pre
liminary Reports of Aviation Mis
haps;”.
Authority for maintenance of the system: 

At the beginning of thê entry, pre
ceding “Public Law 91-596”, insert 
“Title 5 U.S.C., Section 7902,”. Change 
“Public Law 91-596” to read “Pub. L. 
91-596”.
Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses:

After first sentence, delete remain
der of entry and substitute the follow
ing: “Users are Department of the 
Army or National Guard personnel 
(military or civilian) tasked with ana
lyzing and improving the Army or Na
tional Guard Safety Programs; and for 
determining qualification of Army or 
National Guard aviators for selected 
programs. Various Department of De
fense agencies, the Department of 
Labor, Federal Aviation Agency, other 
Federal, State, and local agencies, and 
applicable civilian organizations, such 
as the National Safety Council; Na
tional Transportation Safety Board, 
are furnished categories of data for 
use in a combined effort of accident 
prevention.”
Retrievability:

Add third sentence as follows: “Avi
ator accident mishap data is retrieved 
by individual’s last name and/or SSN.”
Retention and disposal:

After “USAAAVS: Permanent. Re
tired to Washington National Records

Center on discontinuance.”, add “Avi
ator Mishap Data File: Destroyed 
after 20 years.”
System manager(s) and address:

Delete “and Auditor General”.
Record access procedures:

In third paragraph, after “provide 
acceptable identification; i.e.,” insert 
“military ID,”.
Record source categories:

After “marine casualty reports”, 
delete “.” and add: “, and preliminary 
report of Aviation Mishap.”

A0725.01dDAAG

System name:
Personal affairs Army Community  

Service Assistant Files (42 FR 50562) 
September 28,1977.
Changes:

Categories of individuals covered by the 
system:

Add: “Army Community Service 
(ACS) Program volunteers.”
Categories of records in the system:

After “and similar services”, delete 
“.” and insert “; ACS volunteer service 
records.” Delete last sentence in pa
rentheses and insert: “(See DA Form 
3063-R, Army Regulations (AR) 608-1 
for detailed services provided.)”
Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses:

After “and personal problems of in
dividuals”, delete “.” and add “; to de
velop and coordinate ACS volunteer 
services and determine volunteer 
qualifications for task assignments 
and awards.”

A0807.14aDAPE

System name:
Department of the Army Civilian 

Personnel Systems (42 FR 50570) Sep
tember 28,1977.
Changes:
Categories of individuals covered by the 
system:

After “and foreign nationals”, delete 
“.” and add “; military personnel are 
included in the incentive awards and 
training programs.”
Categories of records in the system:

Add: “Records are maintained for 
military personnel participating in the 
DOD Incentive Awards Program and 
training programs sponsored by oper
ating civilian personnel offices.”
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Authority for maintenance of the system:
Add: Title 10 U.S.C., Section

1124.” .
A0607.01bDAIG

System name:
607.01 Accident and Incident Case 

Piles; Army Safety Management Infor
mation System.
System location:

Primary System: Ü.S. Army Agency 
for Aviation Safety (USAAAVS), 
ATTN: IGAR-DP, Ft. Rucker, Ala. 
36362.

Decentralized Segments: Safety Of
fices at all levels of command includ
ing Department, Major Command, and 
installation level.
Categories of individuals covered by the 
system:

Documents describing Army acci
dents maintained with personnel iden
tification when the following catego
ries of persons are involved in Army 
accidents: Active Army military per
sonnel; Army civilian employees; Army 
Reserve; Army Reserve Officers Train
ing Corps under Army supervision; 
Army National Guard; Army contrac
tor employees working on an Army in
stallation; non-U.S. citizen Army em
ployees, both direct and indirect hire; 
other persons not engaged in normal 
activities of an Army installation or 
activity, not specifically defined as a 
separate category, such as persons 
paid from nonappropriated funds; visi
tors to an installation, local residents, 
personnel of other agencies and ser
vices, foreign military students, de
pendents, and Government and con
tractor employees injured on post in 
activities outside their employment 
duties; individuals off-post involved in 
accidents incident to Army operation.
Categories of records in the system:

File contains all pertinent and rele
vant information relating to Army ac
cidents, including Aviator Mishap 
Data File consisting of Preliminary 
Reports of Aviation Mishaps; but ex
cludes aircraft accident reports.
Authority for maintenance of the system:

Title 5 U.S.C., section 7902; Pub. L. 
91-596, section 19, Occupational 
Safety and Health Act of 1970; and 
section 2, Executive Order 11807, Oc
cupational Safety and Health Program 
for Federal Employees.
Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses:

Information is gathered and main
tained solely for accident prevention 
purposes. Users are Department of the 
Army or National Guard personnel 
(military or civilian) tasked with ana

lyzing and improving the Army or Na
tional Guard Safety Programs; and for 
determining qualification of Army or 
National Guard aviator for selected 
programs. Various Department of De
fense agencies, the Department of 
Labor, Federal Aviation Agency, other 
Federal, State, and local agencies, and 
applicable civilian organizations, such 
as the National Safety Council; Na
tional Transportation Safety Board, 
are furnished categories of data for 
use in a combined effort of accident 
prevention.
Policies and practices for storing, retriev
ing, accessing, retaining, and disposing of 
records in the system:
Storage:

Paper records, computer magnetic 
tapes, magnetic disks and microfilm.
Retrievability:

By date, location, and type of acci
dent involved. In rare instances it may 
be retrieved by individual’s last name 
and social security number (SSN) in 
addition to other necessary informa
tion. Aviator accident mishap data is 
retrieved by individual’s last name 
and/or SSN.
Safeguards:

Information is coded, located in 
locked rooms, accessed by authorized 
personnel only. Only Major Army 
Command Safety Data Managers and 
the SYSMANAGER are allowed 
access to the records.
Retention and disposal:

Office performing Army-wide staff 
responsibility for safety function and 
reviewing offices at lower echelons: 
Destroyed after 5 years.

USAAAVS: Permanent. Retired to 
Washington National Records Center 
on discontinuance. Aviator Mishap 
Data File: Destroyed after 20 years.

Offices initiating reports and investi
gations: Destroyed after 2 years or on 
discontinuance, whichever is first.
System manager! s) and address:

Army Director of Safety, Headquar
ters, Department of the Army 
(HQDA), Office of the Inspector Gen
eral, Washington, D.C. 20310.
Notification procedure:

Information may be obtained from: 
HQDA (DAIG-SD), Room ID-713, 
The Pentagon, Washington, D.C. 
20310, telephone: area code 202-695- 
7291.
Record access procedures:

Written requests for information 
should contain full name, SSN, when 
and where accident occurred, and type 
of accident.

Individuals should contact Com
mander, U.S. Army Agency for Avi
ation Safety, Fort Rucker, Ala. 36362.

For personal visits, the individual 
should be able to provide acceptable 
identification; i.e., military ID, driver’s 
license, employment ID, or other docu
ment which displays photograph/ 
name/SSN/address/or physical char
acteristics to adequately identify the 
visitor.
Contesting record procedures:

The Army’s rules for access to rec
ords and for contesting contents and 
appealing initial determinations may 
be obtained from the SYSMANAGER.
Record source categories:

Documents originating at various 
Army command levels, which include 
reports of accident, injury, fire, mor
bidity, military police traffic accident 
investigations, casualty, individual sick 
slips, serious incident reports, opera
tor’s reports of motor vehicle acci
dents, marine casualty reports, and 
Preliminary Report of Aviation 
Mishap.
Systems exempt from certain provisions of 
the act:

None.
A0725.01dDAAG

System name:
725.01 Personal Affairs Army Com

munity Service Assistance Files.
System location:

Army Community Service (ACS) 
Centers at installations Army-wide. 
Official mailing addresses are in the 
Appendix.
Categories o f individuals covered by the 
system:

Any of the following who receive 
ASC assistance: active duty and re
tired military personnel and their de
pendents; members of components on 
active duty for training and their de
pendents; Department of the Army 
(DA) civilians overseas Mid in conti
nental United States where local civil
ian resources are not available; 
widows, widowers and other next-of- 
kin, regardless of dependency status, 
of military personnel who were on 
active duty or retired at time of de
cease; next-of-kin of prisoner of war/ 
missing in action of all Armed Ser
vices; and other personnel designated 
by the Commander.

Army Community Service (ACS) 
Program volunteers.
Categories of records in the system:

Documents accumulated by ACS 
Centers include, but are not limited to, 
contact summaries, progress notes, re
ferral forms, problem statements used
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to provide referral and follow-up, fi
nancial aid, exceptional children as
sistance, child advocacy assistance, re
location services, emergency assist
ance, counseling, community life ser
vices, general assistance, and similar 
services; ACS volunteer service rec
ords. (See DA Form 3063-R, Army 
Regulation (AR) 608-1 for detailed 
services provided.)
Authority for maintenance of the system:

Title 10 U.S.C., section 3012.
Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses:

ACS Centers: To obtain information 
necessary for providing the assistance 
or service required; to coordinate and 
facilitate other agency services; to fa
cilitate referrals and complete follow
up actions; to maintain a record of ser
vices provided for purposes of analysis 
and evaluation of ACS Center pro
gram; to maintain record of household 
items loaned; to communicate between 
losing and gaining ACS activities con
cerning unresolved, continuing, or an
ticipated personal problems of individ
uals; to develop and coordinate ACS 
volunteer services and determine vol
unteer qualifications for task assign
ments and awards.
Policies and practices for storing, retriev
ing, accessing, retaining, and disposing of 
records in the system:
Storage:

Paper records in file folders. 
Retrievability:

Piled alphabetically by last name of 
individual.
Safeguards:

Records maintained in ACS files ac
cessible only to ACS Officer and au
thorized ACS staff.
Retention and disposal:

Destroyed after 2 years, or on dis
continuance, whichever comes first; 
may be transferred from one ACS 
Center to another upon permanent 
change of station of client.
System managers) and address:

The Adjutant General, Headquar
ters, Department of the Army, The 
Pentagon, Washington, D.C. 20310.

Installation ACS Officers.
Notification procedure:

Information may be obtained from 
installation ACS Officers. Requesting 
individual must provide full name, 
rank, social security number, and mili
tary status, together with current mili
tary or dependent identification card.

Record access procedures:
Requests for assistance should be ad

dressed to ACS Officers at installa
tions having ACS Centers.
Contesting record procedures:

The Army’s rules for obtaining 
access to records and for contesting 
contents and appealing initial determi
nations are contained in AR 340-21.
Record source categories:

ACS Officers and individuals receiv
ing assistance.
Systems exempt from certain provisions of 
the act:

None.
A0807.14aDAPE

System name:
807.14 Department of the Army Ci

vilian Personnel Systems.
System location:

Primary System: Civilian Personnel 
Information System I/Civilian Career 
Management Pile, United States (U.S.) 
Army Military Personnel Center, 200 
Stovall Street, Alexandria, Va. 22332.

Derivative Systems are maintained 
at commands, installations and activi
ties dependent on the type of system  
maintained. Command-wide systems 
are the Civilian Personnel Accounting 
System of the U.S. Army Military Dis
trict of Washington, the U.S. Army 
Corps of Engineers Management In
formation System Piles for Personnel 
Administration, and the Personnel 
Management Information System of 
U.S. Army Materiel Com mand, Offi
cial Mailing addresses are in the orga
nizational directory in the Appendix.
Categories of individuals covered by the 
system:

All U.S. citizen appropriated fund 
employees and in some instances non- 
appropriated fund employees, depend
ents, and foreign nationals; military 
personnel are included in the incentive 
awards and training programs.
Categories of records in the system:

Records maintained are afforded 
broad and general coverage by the 
U.S. Civil Service Commission (CSC) 
system notices for application to CSC 
systems of records which are tempo
rarily in custody of the Department of 
the Army (DA). To support personnel 
administration at DA Headquarters, 
commands, installations, and activi
ties, civilian personnel systems vary in 
informational capacity according to re
spective requirements and contain sev
eral or all of the following records: 
academic discipline; career program; 
citizenship; command; date (year) 
degree attained; date of birth; educa

tional level; academic; effective date of 
action; employee tenure; Federal Em
ployees Group Life Insurance; func
tional classification; function designa
tor; General Services Administration 
location; grade or level; minority 
group designator; name of employee; 
nature of action; occupational series; 
pay basis; pay plan; pay rate determi
nant; physical handicap; position occu
pied; position supervisory; position 
tenure; retirement; retired military; 
salary; service computation date; sex; 
social security number (SSN); special 
program identifier; step or rate; sub
mitting office number (SON); training, 
date of completion; training, non-duty 
hours; training, on-duty hours; train
ing, principal purpose of; training, spe
cial interest program; training, source; 
training, type; type of appointment; 
unit identification code (UIC); veter
ans preference; work schedule; organi
zational and position data; retention 
data; adverse action data; Fair Labor 
Standards Act coverage; cost of living 
allowances; transportation entitle
ments; cost codes; leave category; 
salary history; wage area; position sen
sitivity; security investigation data; se
curity clearance and access data; per
formance award; suggestion award; 
cash award; reemployment rights; 
training agreement; reserve status; 
vessel operations qualification; Gov
ernment driver’s license; food han
dler’s permit; intern recruitment and 
training data; career management data 
including performanee/potential rat
ings; employee evaluation; education; 
experience; qualifications; achieve
ments; training; geographic availabil
ity; health; dependent data; careerist 
comments; and similar information; 
overseas sponsor information; state ad
dress; home address leave data; foreign 
language code. Records are main
tained for military personnel partici
pating in the DOD Incentive Awards 
Program and training programs spon
sored by operating civilian personnel 
offices.
Authority for maintenance of the system:

Title 5 U.S.C., section 301; Title 10 
U.S.C., section 1124.
Routine uses of records maintained in the 
system, including categories of users and 
the purposes of such uses:

The CSC system notices applying to 
CSC systems of records which are in 
custody of the DA provide broad and 
general coverage of routine uses of DA 
civilian personnel systems. Informa
tion for which these records are used 
or may be used by Headquarters, De
partment of the Army (HQDA) com
mands, installations, and activities in
clude reports and statistical analysis 
of the civilian workforce strength 
trends and composition in support of 
established manpower and budget pro-
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grams and procedures, provide em
ployment verification, provide data in 
support of Equal Employment Oppor
tunity program requirements, provide 
locator and emergency notification 
data pertaining to civilian employees, 
provide data for the Central Personnel 
Data File, provide interface with other 
automated systems, provide informa
tion in response to union requests, 
provide data for retention purposes, 
identification of training require
ments, strength accounting to insure 
employment within manpower ceil
ings, grade control, salary data for cur
rent and projected fiscal guidance, 
personnel data for current and pro
jected staffing requirements, provide 
certain information releasable under 
the Freedom of Information Act, secu
rity clearance and access information, 
employee data for retirement process
ing, provide data for individual person
nel action forms, suspense dates for 
within grade increases, length of serv
ice awards, performance ratings, pay 
adjustments and tenure group, pre
pare labor cost distribution reports, 
analysis of leave usage, investigation 
of complaints, grievances and appeals, 
response to request from courts and 
regulatory bodies, provide incentive 
awards information, used in providing 
qualified candidates to fill position va
cancies, evaluation of special employ
ment programs, contingency planning 
for civilian employees and dependents, 
counseling employees on career devel
opment and planning future trading, 
plan dependent services in overseas 
areas, used to advise and counsel em
ployees for development, identify 
training needs, record historical train
ing data, produce average grade and 
position control data.
Policies and practices for storing, retriev
ing, accessing, retaining, and disposing of 
records in the system:
Storage:

Records are maintained on magnetic 
tapes, drum, disk, punched cards, mi- 
crofilm /fiche, or hard copy.

Records are retrieved by SSN and 
name, or by 1 or a combination of data 
elements contained in DA civilian per
sonnel systems.
Safeguards:

The computer facilities and termi
nals are located in restricted areas ac
cessible only to authorized personnel 
who are properly screened, cleared, 
and trained. Manual records, micro- 
film /fiche, and computer printouts are 
stored in locked rooms, locked cabinets 
on military installations or buildings 
secured by guards.
Retention and disposal.

Records are permanent through em
ployee tenure and maintained after

separation, transfer, or retirement. 
Records are maintained for various pe
riods according to category.
System manager(s) and address:

HQDA, Deputy Chief of Staff for 
Personnel, Washington, DC 20310.
Notification procedure:

Upon presentation of proper identi
fication, infortnation may be obtained 
from servicing civilian personnel 
office. Individual must provide full 
name and SSN.
Record access procedures:

Requests from individuals should be 
addressed to the servicing civilian per
sonnel office.

Written requests should contain as a 
minimum, the individual employee’s 
name and SSN.

For personal visits, individual must 
provide acceptable identification, e.g., 
driver’s license, military or civilian 
identification card.

No identification is required if the 
individual has previously given written 
consent for release to the general 
public.
Contesting record procedures:

The Army’s rules for contesting con
tents and appealing initial determina
tions may be obtained from the SYS- 
MANAGER.
Record source categories:

Information is obtained directly 
from the individual concerned or from 
official personnel files.
Systems exempt from certain provisions of 
the act:

None.
[FR Doc. 78-25562 Filed 9-8^8; 8:45 am]

[3810- 70]
Office of the Secretary

DEFENSE SCIENCE BOARD TASK FORCE O N
STRATEGIC PLANNING EXPERIMENT IN THE
MARITIME BALANCE A R EA

Advisory Committee Meeting

The Defense Science Board Task 
Force on Strategic Planning Experi
ment in the Maritime Balance Area 
will meet in closed session on Septem
ber 29, 1978, in the Pentagon, Arling
ton, Va.

The mission of the Defense Science 
Board is to advise the Secretary of De
fense and the Under Secretary of De
fense for Research and Engineering on 
scientific and technical matters as 
they affect the perceived needs of the 
Department of Defense.

A meeting of the Task Force on 
Strategic Planning Experiment in the 
Maritime Balance Area has been

scheduled for September 29, 1978, to 
discuss the conduct of an experiment 
in applying business policy/strategic 
planning concepts to the development 
of a competitive strategy for the Mari
time Balance Area. The Task Force 
and its associated Navy Study Group 
will focus on the long-term competi
tion between the United States and 
the Soviet Union in the maritime area.

In accordance with section 10(d) of 
appendix I, title 5, United States Code, 
it has been determined that this De
fense Science Board Task Force meet
ing concerns matters listed in section 
552b(c) of title 5, of the United States 
Code, specifically subparagraph (1) 
thereof, and that accordingly, this 
meeting will be closed to the public.

Dated: September 6, .1978.
Maurice W. R oche, 

Director, Correspondence 
and Directives.

[FR Doc. 78-25471 Filed 9-8-78; 8:45 am]

[3128- 01]
DEPARTMENT OF ENERGY

Economic Regulatory Administration

[ERA Docket No. 78-004-LNG]
COLUMBIA LNG CORF. A N D  CONSOUDATED  

SYSTEM LNG CO .

Order Granting Intervention

In response to the notice of applica
tion to import liquefied natural gas 
into the United States from Iran, re
lating to the application filed jointly 
by Columbia LNG Corp. (Columbia) 
and Consolidated System LNG Co. 
(Consolidated), ERA Doc. No. 78-004- 
LNG (the application), (43 FR 31962, 
April 18, 1978), 23 petitions to inter
vene have been filed with the Econom
ic Regulatory Administration (ERA). 
The notice of application set August 
10, 1978, as the last day for filing peti
tions to intervene.

Timely petitions to intervene were 
filed by:
Algonquin Gas Transmission Co., and Al

gonquin LNG, Inc.
Columbia Gas of Kentucky, Inc.
Columbia Gas of Maryland, Inc.
Columbia Gas of New York, Inc.
Columbia Gas of Ohio, Inc.
Columbia Gas of Pennsylvania, Inc. 
Columbia Gas of Virginia, Inc.
Columbia Gas of West Virginia, Inc.
El Paso Algeria Corp.
General Motors Corp.
The State of Maryland.
Attorney General of Ohio on behalf of the 

State of Ohio.
Pennsylvania Gas & Water Co.
Public Service Commission of the State of 

New York.
Public Service Electric & Gas Co.
Rochester Gas & Electric Corp.
Tennessee Gas Pipeline Co.
UGI Corp.
Washington Gas Light Co.

FEDERAL REGISTER, V O L  43, N O . 176— M O N D A Y , SEPTEMBER 11, 1978



NOTICES 40277
Late petitions to intervene were filed 

by:
CNG Transportation Co.
New York State Electric & Gas Corp. 
Phillips Petroleum Co.
Southern Energy Company & Southern

Natural Gas Co.
A hearing in this docket has been re

quested by the State of Maryland and 
the attorney general of Ohio.

ERA has concluded that it would 
not be consistent with a thorough 
review of the application to deny the 
five petitions filed out of time, nor 
would it delay the proceedings to 
grant such petitions. In addition, ERA 
concludes that the petitions filed have 
provided adequate reason to grant 
each petitioner status as an inter
vener. Accordingly, ERA grants inter
vention to each of the petitioners 
listed above, subject to the rules of 
practice and procedure of the Federal 
Power Commission (18 CFR 1.8) as 
adopted by ERA, and as may hereafter 
be modified by ERA. Provided, That 
participation of each intervener shall 
be limited to matters affecting assert
ed rights and interests as specifically 
set forth in its petition to intervene: 
And provided further, That admission 
of such interveners shall not be con
strued as recognition by the ERA that 
they might be aggrieved by any order 
of the ERA entered in this proceeding.

Issued in Washington, D.C., on Sep
tember 5,1978.

D oris J. D ewton, 
Deputy Assistant Administrator, 

Fuels Regulation, Economic 
Regulatory Administration.

[FR Doc. 78-25350 Filed 9-8-78; 8:45 am]

[6740- 02]
Federal Energy Regulatory Commission 

[Docket No. ER76-530]
ARIZO N A PUBLIC SERVICE CO .

Extension o f Time

August 29,1978.
On August 18, 1978, Arizona Public 

Service Co. (APS) filed a motion to 
extend the time for filing revised rates 
in compliance with the Commission’s 
order of August 1, 1978, in this pro
ceeding. APS states that it intends to 
file an application for rehearing of the 
order and asks for an extension of 30 
days beyond the Commission’s order 
on rehearing. On August 24, 1978, the 
irrigation district customers filed a re
sponse stating that they have no ob
jection to the extension as long as it 
does not affect the effective date of 
the order. The granting of this exten
sion does not change the effective date 
of August 1,1978.

Upon consideration, notice is hereby 
given that an extension is granted to

and including November 1, 1978,
within which APS shall comply with 
ordering paragraph (D) of the August
1,1978, order.

Lois D. Cashell, 
Acting Secretary.

[FR Doc. 78-25365 Filed 9-10-78; 8:45 am]

[6740- 02]

[Docket No. ER78-563]
CENTRAL VERM ONT PUBLIC SERVICE CORP. 

Proposed Tariff Change

August 29,1978.
Take notice that Central Vermont 

Public Service Corp. (Central Ver
mont) on August 21,1978, tendered for 
filing proposed changes in its FPC 
Electric Service Rate No. 93. Central 
Vermont states that the proposed 
changes would increase revenues from 
jurisdictional sales and service by 
$1,304 for the 12-month period ending 
October 31,1978.

Central Vermont further states that 
the change is proposed in accordance 
with the provisions of article VII, and 
amendments thereto, of the compa
ny’s transmission service agreement 
with the Lyndonville Electric Depart
ment/ which provides that charges will 
be updated annually to incorporate 
the company’s cost experience for the 
preceding calendar year.

Central Vermont proposes an effec
tive date of November 1,1978.

Copies of the filing were served upon 
the Lyndonville Electric Department 
and the Vermont Public Service 
Board, according to Central Vermont.

Any person desiring to be heard or 
to protest said application shall file a 
petition to intervene or protest with 
the Federal Energy Regulatory Com
mission, 825 North Capitol Street NE., 
Washington, D.C, 20426, in accordance 
with §§ 1.8, 1.10 of the Commission’s 
rules of practice and procedure (18 
CFR 1.8, 1.10). All such petitions or 
protests should be filed on or before 
September 25, 1978. Protests will be 
considered by the Commission in de- 
terming the appropriate action to be 
taken, but will not serve to make prot
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection.

Lois D. Cashell, 
Acting Secretary.

[FR Doc. 78-25366 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. ER78-564]

CENTRAL VERM ONT PUBLIC SERVICE CORP.

Proposed Tariff Change

August 29,1978.
Take notice that Central Vermont 

Public Service Corp. (Central Ver
mont) on August 21,1978, tendered for 
filing a proposed change in its FPC 
Electric Service No. 92. Central Ver
mont states that the proposed change 
would not change revenues from juris
dictional sales for the 12-month period 
ending October 31, 1978. Central Ver
mont further states that no transac
tions have occurred under the contract 
during the preceding 12 months, and 
none are contemplated during the suc
ceeding 12 months.

Central Vermont indicates that the 
change is proposed in accordance with 
article V of the company’s agreement 
with the Lyndonville Electric Depart
ment, which provides that charges 
under the agreement will be updated 
annually to incorporate the company’s 
purchased power cost experience for 
the preceding 12 months ending April 
and the company’s capacity cost asso
ciated with company-owned generat
ing facilities for the preceding calen
dar year.

Central Vermont proposes an effec
tive date of November 1,1978.

Any person desiring to be heard or 
to protest said application shall file a 
petition to intervene or protest with 
the Federal Energy Regulatory Com
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis
sion’s rules of practice and procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
September 25, 1978. Protests will be 
considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make prot
estants. parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection.

Lois D. Cashell, 
Acting Secretary.

[FR Doc. 78-25367 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. CP78-488]

EL PASO  NATURAL G A S  CO . 

Application

August 29,1978.
Take notice that on August 18, 1978, 

El Paso Natural Gas Co. (Applicant), 
P.O. Box 1492, El Paso, Tex. 79978, 
filed in docket No. CP78-488 an appU-
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cation pursuant to section 7(c) of the 
Natural Gas Act for a certificate of 
public convenience and necessity au
thorizing certain arrangements with 
its California customers during the 
period November 1, 1978 through 
April 30, 1979, for the purpose of di
verting gas from its California custom
ers to Applicant’s east-of-Califomia 
(EOC) customers’ priority 1 and 2 
service requirements, all as more fully 
set forth in the application on file 
with the Commission and open to 
public inspection.

Specifically, Applicant states that it 
has entered into a letter agreement 
with Pacific Gas & Electric Co. 
(PGandE) dated July 25, 1978, and a 
letter agreement with Southern Cali
fornia Gas Co. (SoCal) dated August 1, 
1978, which provide for arrangements 
designed to allow Applicant to fulfill 
its EOC customers’ peak day priority 1 
and 2 requirements during the 1978-79 
heating season. Such arrangements, 
hereinafter referred to as the “Califor
nia back-off” arrangements, will 
permit Applicant to divert from its 
otherwise scheduled deliveries to 
PGandE and/or to SoCal during the 
1978-79 heating season, such quanti
ties of gas, not to exceed 100,000 Mcf 
daily from each company, as are re
quired for use in protecting EOC pri
ority 1 and 2 service. Such diversions 
from otherwise scheduled deliveries to 
PGandE and/or SoCal would only be 
imposed on those peak days during 
the 1978-79 heating season when the 
quantities of gas otherwise available 
for service to Applicant’s EOC custom
ers, as augmented by maxumum with
drawals from Applicant’s Rhodes Res
ervoir and Clay Basin load-equation 
projects, are not alone sufficient to 
protect fully service to the EOC cus
tomers’ priority 1 and 2 requirements. 
Additionally, diversions of gas from 
otherwise scheduled deliveries to 
either PGandE or SoCal under the 
back-off arrangements can only made 
during periods when, in that Califor
nia customers’s sole judgment, no im
pairment will result in: (i) Its ability to 
meet the requirements of service, in
cluding storage operations, to its high 
priority customers and those of its 
wholesale customers; (ii) its ability to 
maintain service levels to its remaining 
customers as required by the Public 
Utilities^ Commission of the State of 
California directions; or (iii) its ability 
to meet its obligations to the other 
California customer of Applicant pur
suant to that certain contract between 
them dated August 31, 1965, as amend
ed or superseded. Diversions of gas 
from otherwise scheduled deliveries to 
either California customer are not to 
exceed a cumulative net total of
1,500,000 Mcf at any one time.

Applicant further states that the 
inkind restoration (payback) to

PGandE and/or SoCal by El Paso of 
volumes of gas diverted from either or 
both of those customers under the 
back-off arrangements will be accom
plished, as soon as operationally possi
ble after the diversions to which the 
payback relates, through the with
drawal from Applicant’s Rhodes Res
ervoir storage facility, and delivery to 
the California customer or customers, 
of volumes of gas equal to the total ac
cumulated volumes by which deliv
eries to that customer or those cus
tomers were reduced. Each of the Cali
fornia customers would pay Applicant 
for the payback voumes which that 
customer receives at a unit rate equiv
alent to the rate applicable to Appli
cant’s deliveries under rate schedule G 
of Applicant’s FERC gas tariff, origi
nal volume No. 1, or superseding rate 
schedule or tariff, which rate was in 
effect at the time of the reduction in 
deliveries to which the payback vol
umes relate.

In consideration of the respective 
participation of PGandE and SoCal in 
such back-off arrangements, Applicant 
would reduce, as appropriate, its 
monthly billings to each of those cus
tomers by an amount equal to $0.71 
per Mcf (in the case of PGandE) and 
$0.68 per Mcf (in the case of SoCal), 
multiplied by the volumes in Mcf actu
ally diverted from otherwise scheduled 
deliveries to that California customer 
during the preceeding month.

Any person desiring to be heard or 
to make any protest with reference to 
said application should, on or before 
September 20, 1978, file with the Fed
eral Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter
vene in accordance with the Commis
sion’s rules.

Take further notice that, pursuant 
to the authority contained in and sub
ject to the jursidiction conferred upon 
the Federal Energy Regulatory Com
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the authorization is required by the

public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given.

Under the procedure herein pro
vided for, unless otherwise advised, it 
will be unnecessary to Applicant to 
appear or be represented at the hear
ing.

Lois D. Cashell 
Acting Secretary.

[FR Doc. 78-25368 Füed 9-8-78; 8:45 am]

[6740- 02]
[Docket NO. ID-1855]
GERALD E. ANDERSON  

Application

August 30,1978.
Take notice that on July 26, 1978, 

Gerald E. Anderson, (Applicant), filed 
an application pursuant to section 
305(b) of the Federal Power Act to 
hold the following positions:
Director, Vermont Yankee Nuclear Power 

Co., public utility.
Director, Maine Yankee Atomic Power Co., 

public utility.
Director, Connecticut Yankee Atomic Power 

Co., public utility.
Director, Yankee Atomic Electric Co., public 

utility.
Any person desiring to be heard or 

to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis
sion’s rules of practice and procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
September 15, 1978. Protests will be 
considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make prot
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection.

K enneth F. Plumb, 
Secretary.

[FR Doc. 78-25369 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. CP75-37]

M OUNTAIN FUEL SUPPLY CO .

Petition To Amend

August 29,1978.
Take notice that on August 18, 1978, 

Mountain Fuel Supply Co. (Petition
er), 180* East First South Street, Salt 
Lake City, Utah 84139, filed in docket
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No. CP 75-37 a petition to amend the 
order of January 26, 1977, issued in 
the instant docket (57 FPC ) 1 pur
suant to section 7(c) of the Natural 
Gas Act so as to authorize the con
struction and operation of two addi
tional exchange delivery points be
tween the facilities of Petitioner and 
Colorado Interstate Gas Co. (CIG), 
and to construct and operate certain 
other facilities, all as more fully set 
forth in the application on file with 
the Commission and open to public in
spection.

It is indicated that pursuant to the 
order of January 26, 1977, Petitioner 
was granted the continued exemption 
of its Uintah Basin pipeline and was 
authorized to exchange, sell, and pur
chase natural gas by and between CIG 
and Petitioner. Petitioner states that 
its successful development of addition
al gas supply has created a situation 
wherein it can no longer exchange bal
anced volumes with CIG using only 
the presently authorized procedures. 
Consequently, Petitioner and CIG 
have entered into an amending gas 
purchase and exchange agreement 
dated June 29, 1978, which agreement 
provides for the establishment of two 
additional delivery points in 
Sweetwater County, Colo., it is stated. 
The first additional exchange point 
which Applicant proposes to establish 
in Sweetwater County has been desig
nated as the Green River facilities. It 
is stated that at this location, existing 
interconnecting facilities would be uti
lized immediately upon receipt of cer
tificate authorization to redeliver gas 
to CICr during the periods when Peti
tioner has seasonally idle pipeline and 
compressor capacity.

Petitioner states that it tends to use 
this delivery point only temporarily 
until thé facilities for the second ex
change point are installed and operat
ing, and only for emergency purpose 
thereafter. Petitioner further states 
that the usefulness of this exchange 
point is limited due to pipeline pres
sure differences, remoteness of com
pression to effectuate gas flow from 
Petitioner’s lines to Petitioner, and 
the seasonal dependency of capacity. 
The second additional exchange point 
in Sweetwater County is near Petition
er’s Nightingale compressor station 
and is designated the Kanda Ex
change, it is said. Petitioner proposes 
to construct approximately 12T000 feet 
of 12-inch pipe which would connect 
its facilities to those of CIG. In addi
tion to the pipeline facilities, Petition
er proposes to install initial compres
sion facilities consisting of three 1,100 
horsepower compressors. Petitioner 
states that these facilities would

‘This proceeding was commenced before 
the FPC. By joint regulation of Oct. 1, 1977 
<10 CFR 1000.1), it was transferred to the 
Commission.

enable it to deliver approximately
40,000 Mcf into CIG’s system using 
two of the compressors with the third 
compressor available on a standby 
basis. Petitioner estimates the total 
cost of the proposed facilities at ap
proximately $2,236,471, it is stated.

Petitioner indicates that it would 
charge CIG a compression charge of 5 
cents per Mcf for all gas compressed 
and delivered through these two new 
delivery points for Petitioner’s ac
count. Either party to the agreement 
has the right to request an adjustment 
of the compression charge to reflect 
changes in costs, it is said. It is indicat
ed that exchange gas volumes are to 
be thermally balanced, and to the 
extent possible, any out-of-balance 
condition would be made up during 
the following month.

Any person desiring to be heard or 
to make any protest with reference to 
said petition to amend should on or 
before September 20, 1978, file with 
the Federal Energy Regulatory Com
mission, Washington, D.C. 20426, a pe
tition to intervene or a protest in ac
cordance with the requirements of the 
Commission’s rules of practice and 
procedure (18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter
vene in accordance with the Commis
sion’s rules.

Lois D. Cashell, 
Acting Secretary.

[FR Doc. 78-25370 Filed 9-8-78; 8:45 am]

[6740- 02]

[Docket Nos. RP71-107 (Phase II) and 
RP72-127]

NORTHERN NATURAL G A S  CO .

Extension of Time

August 29,1978.
On August 15, 1978, Northern Natu

ral Gas Co. filed a motion for a fur
ther extension of time to comply with 
ordering paragraph (B) of the Com
mission’s order issued June 22, 1978, in 
this proceeding. An extension had pre
viously been granted by notice issued 
July 26, 1978. Northern Natural states 
that no party to this proceeding ob
jects to the request.

Upon consideration, notice is  hereby 
given that an extension is granted to 
and including September 20, 1978, 
within which Northern Natural shall

40279
comply with ordering paragraph (B) of 
the June 22,1978 order.

Lois D. Cashell, 
Acting Secretary. 

[FR Doc. 78-25371 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. ER78-562]

PUBLIC SERVICE CO . O F O K LA H O M A  

Cancellation

August 29,1978.
Take note that Public Service Co. of 

Oklahoma (PSCO) on August 21, 1978, 
tendered for filing a notice of cancella
tion of a letter agreement dated May 
19, 1978, which is a supplement to rate 
schedule FERC No. 118.

PSCO states that said agreement 
will expire on its own terms on Octo
ber 7,1978.

According to PSCO copies of this 
filing have been sent to Arkansas 
Power & Light Co., Southwestern 
Electric Power Co., and the Oklahoma 
Corporation Commission.

Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com
mission’s rules of practice and proce
dure (18 CFR 1.8, 1.10). All such peti
tions or protests should be filed on or 
before September 25, 1978. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection

Lois D. Cashell, 
Acting Secretary.

[FR Doc. 78-25372 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. CP77-411] 
SOUTHWEST G A S  CORP.

Petition To Amend

August 29,1978.
Take notice that on August 10, 1978, 

Southwest Gas Corp. (Petitioner), 
P.O. Box 15015, Las Vegas, Nev. 89114, 
filed in docket No. CP77-411, a peti
tion to amend the order of August 29, 
1977, issued in the instant docket (57 
FPC )‘ pursuant to section 7(c) of

‘This proceeding was commenced before 
the FPC. By joint regulation of Oct. 1, 1977 
(10 CFR 1000.1), it was transferred to the 
Commission.
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the Natural Gas Act so as to authorize 
Petitioner to sell to El Paso Natural 
Gas Co. (El Paso) from time to time 
volumes of natural gas which it may 
have in excess of its requirements on 
any day and the transportation of 
which to Southwest has been author
ized by the Commission, all as more 
fully set forth in the petition on file 
with the Commission and open to 
public inspection.

Pursuant to the order of August 29, 
1977, Petitioner was authorized to sell 
to El Paso excess gas arising from spe
cifically enumerated self-help supplies 
of gas of which Petitioner had ac
quired control, it is stated. It is further 
stated that in El Paso companion pro
ceeding in docket No. CP77-408, El 
Paso was authorized to transport for 
Petitioner such volumes of self-help 
gas, control of which had been ac
quired by Petitioner.

Petitioner states that it has under
taken an aggressive self-help gas 
supply acquisition program in an at
tempt to alleviate curtailments by its 
pipeline suppliers. It is stated that 
such program may result in Petitioner 
having available on some days a 
supply of gas in excess of its require
ments on those days. Consequently, 
Petitioner proposes to sell any such 
excess supply to El Paso, if El Paso so 
desires to purchase such gas, and re
quests that the Commission amend 
the order in this proceeding so as to 
authorize the sale of the subject gas.

Any person desiring to be heard or 
to make any protest with reference to 
said petition to amend should on or 
before September 20, 1978 file with 
the Federal Energy Regulatory Com
mission, Washington, D.C. 20426, a pe
tition to intervene or a protest in ac
cordance with the requirements of the 
Commission’s rules of practice and 
procedure (18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter
vene in accordance with the Commis
sion’s rules.

Lois D. Cashell, 
Acting Secretary.

[FR Doc. 78-25373 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. RI78-38]

SUN OIL CO . (DELAW ARE)

Order Granting Petition for Special Relief

Issued August 29,1978.
On March 13, 1978, Sun Oil Co. 

(Sun) filed a petition for special relief 
pursuant to § 2.76(d)(1)1 of the Com
mission’s general policy and interpre
tations for the sale of its 100 percent 
working interest in the gas produced 
from the Tretbar Well No. 1, Six Mile 
Field, Beaver County, Okla. (Hugoton 
Anadarko Area) and sold to Panhan
dle Eastern Pipeline Co. (Panhandle). 
Sun seeks authorization to sell the 
subject gas to Panhandle at a base 
rate of 50 cents per Mcf.

Currently, Sun is authorized2 to sell 
the subject gas at a base rate of 29.5 
cents per Mcf at 14.73 psia. By a letter 
agreement, dated February 27, 1978, 
Panhandle agreed to pay Sun any rate 
that the Commission approves.

On April 19, 1978, notice of Sum’s pe
tition for special relief was issued. No 
protests or petitions to intervene were 
filed.

Sim proposes to repair a casing leak 
at a cost of $21,150 in order to return 
the well to production. This expendi
ture will enable Sim to produce an ad
ditional 143,400 Mcf of gross working 
interest gas over the next 4 years ac
cording to Sun’s reserve estimate. 
Staff concludes that the proposed ex
penditure of $21,150 is reasonable.

Due to the nature of the filing,3 staff 
decided that no additional data or 
field investigation was needed.

Inasmuch as a base rate of 50.0 cents 
per Mcf at 14.73 psia is requested, the 
estimated additional revenues there
from of $22,708 is less than $50,000, 
and the proposed new investment of 
$21,150 exceeds 25 percent of the esti
mated additional revenues, we con
clude that Sun’s petition meets the 
criteria for special relief set forth for 
minor projects in 18 CFR 2.76(d)(1). 
Accordingly, we believe that it is in 
the public interest to grant Sun’s peti
tion for special relief.

The Commission orders: (A) Sun’s 
petition for special relief, filed in 
docket No. RI78-38, is hereby granted.

‘This section and the subsections thereof 
provide, among other things, that the peti
tioner may file less information than is nor
mally required in order to justify its peti
tion for special relief when (1) The proposed 
work will yield petitioner less than $50,000 
in additional revenue; (2) The proposed in
vestment in the project exceeds 25 percent 
of the estimated additional revenues gener
ated as a result thereof; (3) The gas is sold 
at a rate less than 50 cents per Mcf at 14.73 
psia, exclusive of production or severance 
taxes.

2 Sun is authorized to sell the subject gas 
by a certificate issued in docket No. CI75- 
248 and a contract, dated September 26, 
1961, on file as rate schedule No. 56L

3 See footnote 1, supra.

(B) Sun is authorized to collect a 
base rate of 50 cents per Mcf at 14.73 
psia for the sale of natural gas from 
its Tretbar Well No. 1, located in 
Beaver County, Okla. to Panhandle, 
effective upon the date of completion 
of the proposed work or date of the 
Commission order herein, whichever is 
later, subject to the conditions set 
forth in paragraphs (C) and (D) below.

(C) Sun must file a statement signed 
by Panhandle that the proposed work 
has been completed to its satisfaction 
within 30 days of the effective date 
specified in paragraph (B) above.

(D) Sun must file an executed con
tract amendment providing for the 
payment of the approved rate and a 
notice of independent producer rate 
change within 30 days of the date of 
the order herein.

By the Commission.
K enneth F. P lumb, 

Secretary.
[FR Doc. 78-25374 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. CP78-491]

TENNESSEE G A S  PIPELINE CO ., A  DIVISION OF 
TENNECO IN C

Application

August 29,1978.
Take notice that on August 21,1978, 

Tennessee Gas Pipeline Co., a Division 
of Tenneco Inc. (Applicant), P.O. Box 
2511, Houston, Tex. 77001, filed in 
docket No. CP78-491 an application 
pursuant to section 7(c) of the Natural 
Gas Act for a certificate of public con
venience and necessity authorizing the 
transportation of up to 25,000 Mcf of 
natural gas per day for a primary term 
ending October 31, 1988, for Alabama- 
Tennessee Natural Gas Co. (Alabama- 
Tennessee), one of Applicant’s existing 
customers, and authorizing the rendi
tion of service to such customers on a 
permanent basis pursuant to Appli
cant’s CD-I rate schedule in lieu of pe
titioner’s G -l rate schedule under 
which petitioner presently serves Ala
bama-Tennessee, all as more fully set 
forth in the application on file with 
the Commission and open to public in
spection.

The gas which Applicant proposes to 
transport for Alabama-Tennessee 
would be purchased from Sunmark 
Exploration Co. (Sunmark) and would 
be produced from Sunmark’s gas re
serves in Tatum’s Camp Field in 
Lamar County, Miss., it is said. Appli
cant proposes to take receipt of such 
volumes of gas from Alabama-Tennes
see at a point of interconnection with 
Applicant’s Delta-Portland line near 
Applicant’s main line valve (MLV) 535 
in Forrest County, Miss., and to trans
port and redeliver up to 25,000 Mcf per
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day of the gas to Alabama-Tennessee 
at Applicant’s existing Barton sales 
meter station delivery point to Ala
bama-Tennessee in Colbert County, 
Ala. at Applicant’s MLV 552-1 plus 
6.11 miles, or, when required by oper
ating conditions, at other mutually 
agreed upon existing points of inter
connection between the companies. It 
is indicated that Applicant would 
retain an increment of gas as a supple
ment to its system gas supply for its 
system fuel and use requirements.

Applicant states that in order for Al
abama-Tennessee to be able to pur
chase the subject gas, it would be nec
essary that Alabama-Tennessee’s pur
chases from Applicant be made under 
Applicant’s CD-I rate schedule since 
Applicant’s G -l rate schedule is not 
available to a purchaser who also pur
chases gas directly from a producer. 
No change in Alabama-Tennessee’s 
m^vinniim contract quantity would 
result, it is said.

Applicant indicates that the pro
posed transportation, service would 
enable Alabama-Tennessee to make 
available to its present customers sup
plementary supplies of natural gas 
needed to help offset the effect of cur
tailments by Applicant.

Commencing with the date Appli
cant first delivers gas hereunder, the 
compensation to be paid each month 
by Alabama-Tennessee to Applicant 
for the transportation service by Ap
plicant shall consist of the following 
charges and credits:

1. Demand Charge—in') For each month, a 
demand charge equal to sixty cents ($0.60) 
multiplied by the billing demand. Prior to 
November 1, 1979, the billing demand shall 
be equal to the greatest number of Mcf de
livered by Applicant to Alabama-Tennessee 
in any 1 day at the delivery point during the 
12-month period ending with the last day of 
the month for which the monthly bill is 
being rendered, provided that the billing 
demand shall not be greater than 25,000 
Mcf per day. Commencing with November 1, 
1979, the billing demand shall be equal to 
the maximum daily volume.

(b) If, during any month, the total of the 
transportation volumes Applicant trans
ports and delivers to Alabama-Tennessee 
hereunder is less than the total of the re
quested daily volumes during such month, 
then the monthly demand charge as other
wise computed hereunder shall be reduced 
by an amount equal to the product derived 
by multiplying the difference between such 
volumes for such month by one and ninety- 
seven hundredths cents (1.97$) per Mcf.

(c) If the transportation volume for any 
day or days in a month exceeds the maxi
mum daily volume, Alabama-Tennessee 
shall pay in addition to the demand charge 
as otherwise computed hereunder, an added 
daily demand charge consisting of one and 
ninety-seven hundredths cents (1.97$) per 
Mcf multiplied by such excess volumes of 
natural gas.

2. Volume Charge—For each month, a 
volume charge equal to seven and sixty-one 
hundredths cents (7.61$),per Mcf multiplied

by the total of the Transportation Volumes 
dining such month.

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
September 20, 1978, file with the Fed
eral Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the. appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter
vene in accordance with the Commis
sion’s rules.

Take further notice that, pursuant 
to the authority contained in and sub
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti
tion to intervene is filed within the 
time required herein, if the Commis
sion on its own review of the matter 
finds that a grant of the certificate is 
required by the public convénience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion be
lieves that a formal hearing is re
quired, further notice of such hearing 
will be duly given.

Under the procedure herein pro
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear
ing.

Lois D. C a sh e l l , 
Acting Secretary.

[FR Doc. 78-25375 Filed 9-8-78; 8:45 am]

[6740- 02]
TENNESSEE G A S  PIPELINE CO ., A  DIVISION O F  

TENNECO IN C

[Docket No. CP78-490]
Application

August 29,1978.
Take notice that on August 21, 1978, 

Tennessee Gas Pipeline Co., a Division 
of Term eco Inc. (Applicant), Term eco 
Building, P.O. Box 2511, Houston, 
Tex. 77001, filed in docket No. CP78- 
490 an application pursuant to section 
7(c) of the Natural Gas Act for a cer
tificate of public convenience and ne
cessity authorizing Applicant to trans

port gas for the Brooklyn Union Gas 
Co. (Brooklyn), all as more fully set 
forth in the application on file with 
the Commission and open for public 
inspection.

Specifically, Applicant states that it 
has an agreement with Brooklyn to 
transport gas for Brooklyn in order to 
enable Brooklyn to receive volumes of 
natural gas equivalent to volumes of 
liquefied natural gas (LNG) which 
Brooklyn would purchase from Distri- 
gas of Massachusetts Corp. (DOMAC). 
Applicant asserts that under the terms 
of the agreement DOMAC would de
liver daily volumes of LNG to Boston 
Gas Co. (Boston), e.g. Boston in turn 
would release equivalent volumes of 
gas to Applicant for Brooklyn’s ac
count, not to exceed a maximum daily 
volume of 20,000 Mcf of gas, at Appli
cant’s existing Arlington sales meter 
station delivery point to Boston locat
ed in Middlesex County, Mass. Appli
cant would transport and deliver equal 
volumes of gas to Brooklyn at Appli
cant’s existing White Plains sales 
meter station delivery point located in 
Westchester County, N.Y., .and/or to 
Transcontinental Gas Pipe Line Co. 
(Transco) for Brooklyn’s account at 
Applicant’s existing Rivervale sales 
meter station delivery point located in 
Bergen County, N.J., it is asserted.

Applicant states that the transporta
tion rate under the agreement to be 
paid it by Brooklyn each month is 
based on a monthly demand charge 
equal to the product of $0.59 multi
plied by the specified maximum daily 
volume and a volume charge equal to 
the product of 7.38 cents per Mcf mul
tiplied by the total of the scheduled 
daily volumes during such month. 
These rates are subject to adjustment 
according to the terms of the agree
ment filed with the application, it is 
indicated.

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
September 20, 1978 file with the Fed
eral Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determing the appropriate action 
to be taken but will not serve to make 
the protestants parties to the proceed
ing. Any person wishing to become a 
party to a proceeding or to participate 
as a party in any hearing therein must 
file a petition to intervene in accord
ance with the Commission’s rules.

Take further notice that, pursuant 
to  the authority contained in and sub
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com-
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mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti
tion to intervene is filed within the 
time required herein, if the Commis
sion on its own review of the matter 
finds that a grant of the certificate is 
required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion be
lieves that a formal hearing is re
quired, further notice of such hearing 
will be duly given.

Under the procedure herein pro
vided for, unless otherwise advised, it 
will'be unnecessary for Applicant to 
appear or be represented at the hear
ing.

Lois» D. Cashell, 
Acting Secretary.

[FR Doc. 78-25376 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. CP78-493]

TRI-STATE G A S  TRANSMISSION CO .

Application

A u g u s t  30,1978.
Take notice that on August 23, 1978, 

Tri-State Gas Transmission Co. (Ap
plicant), 1011 Merchants Bank Build
ing, Indianapolis, Ind. 46204, filed in 
Docket No. CP78-493 an application 
pursuant to section 7(c) of the Natural 
Gas Act for a certificate of public con
venience and necessity authorizing the 
construction and operation of certain 
pipeline and compression facilities and 
the transporation of between 3,000 
Mcf and 5,000 Mcf of natural gas per 
day for Columbia Gas Transmission 
Corp. (Columbia), all as more fully set 
forth in the application which is on 
file with the Commission and open to 
public inspection.

Applicant states that Colorado Gas 
Compression Inc. (CGCI), an affiliate 
of Applicant, proposes to acquire ca
singhead gas which it may purchase or 
develop from the East Mt. Carmel 
field, Gisbon County, Ind., for sale to 
Columbia pursuant to CGCI’s small 
producer certificate in Docket No. 
CS77-419. Applicant further states 
that it would receive the subject gas 
from CGCI at the suction point of Ap
plicant’s compressor on its pipeline, 
and would compress and transport the 
gas to Texas Eastern Transmission 
Corp.’s (Texas Eastern) interstate 
pipeline for redelivery to Columbia.

Applicant proposes to construct ap
proximately 12 miles of 4-inch pipeline 
and related facilities in order to trans
port the gas, between 3,000 Mcf and
5,000 Mcf per day, to Texas Eastern. 
Applicant asserts that the cost of the

proposed facilities is $375,000 which 
would be financed through a loan 
agreement.

It is asserted that Columbia would 
pay Applicant a charge of 10.0 cents 
per Mcf Tor gas delivered until such 
time as Applicant has recovered 125 
percent of the cost of tl>e pipeline, but 
in no event shall Applicant's recovery 
exceed $375,000. It-is further asserted 
that when 125 percent has been recov
ered or $375,000 has been paid, Colum
bia would pay Applicant 2.0 cents per 
Mcf.

It is also stated that Columbia will 
pay Applicant for the compression 
used to effect deliveries of natural gas 
to Texas Eastern at a rate of 25.0 
cents per Mcf until such time as Appli
cant has recovered 125 percent of the 
actual cost of construction of the nec
essary compression equipment, but in 
no event shall Applicant’s recovery of 
costs exceed $750,000. Applicant states 
that Columbia would then pay 15.0 
cents per Mcf for compression services.

Applicant states that the proposed 
arrangement allows Applicant to con
struct the facilities necessary to give 
CGCI the ability to sell rather than 
flare casinghead gas and to permit 
such gas to enter the interstate 
market thus assisting Columbia in 
meeting its gas supply requirements.

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
September 20, 1978, file with the Fed
eral Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter
vene in accordance with the Commis
sion’s Rules.

Take further notice that, pursuant 
to the authority contained in and sub
ject to the jurdisdiction conferred 
upon the Federal Energy Regulatory 
Commission by sections 7 and 15 of 
the Natural Gas Act and the Commis
sion’s rules of practice and procedure, 
a hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti
tion to intervene is filed within the 
time required herein, if the Commis
sion on its own review of the matter 
finds that a grant of the certificate is 
required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the

Commission on its own motion be
lieves that a formal hearing is re
quired, further notice of such hearing 
will be duly given.

Under the procedure herein pro
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear
ing.

Lois D. C a sh e l l , 
Acting Secretary.

[FR Doc. 78-25377 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. ID-1846]
WILLIAM G. COUNSIL 

Application

A u g u s t  30,1978.
Take notice that on August 10, 1978, 

William G. Counsil (Applicant), filed a 
supplemental application pursuant to 
section 305(b) of the Federal Power 
Act to hold the following position:
Vice president, Connecticut Yankee Atomic

Power Co., public utility.
Any person desiring to be heard or 

to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance' 
with §§ 1.8 and 1.10 of the Commis
sion’s rules of practice and procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
September 22, 1978. Protests will be 
considered by the .Commission in de
termining the appropriate action to be 
taken but will not serve to make prot- 
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection.

K e n n e t h  F .  P lu m b , 
Secretary.

[FR Doc. 78-25378 Filed 9-8-78; 8:45 am]

[6740-02]

[Docket No. ID-1856]
WILLIAM A . BLACK  

Application

A u g u s t  30,1978.
Take notice that on July 28, 1978, 

William A. Black (Applicant), filed an 
application pursuant to Section 305(b) 
of the Federal Power Act to hold the 
following positions:
Executive vice president and director, Indi

ana & Michigan Electric Co., public util
ity.

Executive vice president and director, Indi
ana & Michigan Power Co., public utility.

FEDERAL REGISTER, V O L  43, NO . 176— M O N D AY , SEPTEMBER 11, 1978



Director, Indiana-Kentucky Electric Corp., 
public utility.
Any person desiring to be heard or 

to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
vdth §§ 1.8 and 1.10 of the Commis
sion’s rules of practice and procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
September 15, 1978. Protests will be 
considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make prot
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection.

K enneth F. P lumb, 
Secretary.

[PR Doc. 78-25379 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. ER78-527; ER78-19 et al.}

FLORIDA POWER & LIGHT CO .

Order Accepting for Filing and Suspending 
Rate Schedule, Providing for Hearing, W aiv
ing Regulations and Consolidating Proceed
ings

issued August 30,1978. 
On July 31, 1978 Florida Power & 

Light Co. (F.P. & L.) submitted for 
filing as a change in rate schedule an 
unexecuted agreement as a supple
ment to its transmission agreement 
with the city of Homestead, Florida.1 
The original transmission agreement 
was filed April 20, 1978, in Docket No. 
ER78-325 and provides for transmis
sion to Homestead of power and asso
ciated energy purchased through in
terchange agreements by Homestead 
from five utilities with whom F.P. & L. 
is interconnected, Homestead being in
terconnected with F.P. & L. as well. 
The rate schedule for the original 
transmission agreement was accepted 
for filing in May 1978, was suspended 
for one day, made effective subject to 
refund, and was consolidated and set 
for hearing in F.P. & L., Docket No. 
ER78-19. The instant submittal pro
vides for transmission to Homestead of 
power and associated energy pur
chased by Homestead from a sixth 
utility, Lake Worth Utility Authority, 
and has necessitated a separate and 
supplemental filing because Home
stead and Lake Worth entered into 
their interchange agreement May 8, 
1978, subsequent to the filing date of 
the original transmission agreement 
between F.P. & L. and Homestead.

1 Designated as: Supplement No. 2 to rate 
schedule FERC No. 25.

NOTICES

The rates, terms,, and conditions of 
service provided in the instant supple
ment are the same as those provided 
in the original transmission agree
ment; therefore, no cost support was 
filed with the instant submittal.

Notice of FJ*. & L.’s filing was 
issued August 9, 1978, with protests 
and petitions to intervene due on or 
before August 18,1978. No such plead
ings have been received.

F.P. & L.’s proposed rates have not 
been shown to be just and reasonable 
and may be unjust, unreasonable, 
unduly discriminatory, preferential, or 
otherwise unlawful. The Commission, 
therefore, shall suspend the proposed 
rates for one day, to become effective 
September 1, 1978, subject to refund, 
pending the outcome of a hearing and 
decision thereon. The Commission 
shall waive the cost support require
ments of section 35.13 of its Regula
tions for the limited purpose of ac
cepting F.P. & L.’s submittal for filing; 
however, F.P. & L. shall be required to 
file complying cost of service support 
for the instant submittal within 20 
days of the date of issuance of this 
order.

Consolidation of the hearing to be 
ordered in this docket with the pro
ceeding in Docket Nos. ER78-19, et al. 
is appropriate. Similar issues of fact 
and law are presented; 1978 test year 
data is relied upon in both; and the 
hearing in ER78-19, et al. has not yet 
commenced.

The Commission orders: (A) Pursu
ant to the authority contained in and 
subject to the jurisdiction conferred 
upon the Federal Energy Regulatory 
Commission by section 402(a) of the 
Department of Energy Act and by the 
Federal Power Act, particularly sec
tions 205, 206, 301, 308, and 309 there
of, and pursuant to the Commission’s 
rules of practice and procedure and to 
the regulations under the Federal 
Power Act (18 CFR Chapter I), a 
public hearing shall be held concern
ing the justness and reasonableness of 
the rate increase proposed by Florida 
Power & Light Co. in this proceeding.

(B) Pending a hearing and decision 
thereon, F.P. & L.'s proposed rates 
and services are hereby accepted for 
filing and suspended for one day, to 
become effective September 1, 1978, 
the rates thereunder to be subject to 
refund.

(C) The Commission waives section 
35.13 of its regulations for the limited 
purpose of accepting F.P. & L.’s sub
mittal for filing and F.P. & L. hereby 
is ordered to file cost of service data in 
support of the instant submittal in 
consolidated Docket Nos. ER78-19 et 
al. within 20 days of the date of issu
ance of this order.

(D) Docket No. ER78-527 hereby is 
consolidated with Docket Nos. ER78-

40283

19, et al. for the purpose of a hearing 
and decision thereon.

(E) The Secretary shall cause 
prompt publication of this order to be 
made in the F ederal R egister.

By the Commission.
K enneth F . P lumb, 

Secretary.
[FR Doc. 78-25380 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. ID-1854]
SAMUEL HUNTINGTON  

Application

August 30,1978.
Take notice that on July 21, 1978, 

Samuel Huntington, (Applicant), filed 
a supplemental application pursuant 
to section 305(b) of the Federal Power 
Act to hold the following positions:
Clerk, Massachusetts Electric Co., public 

utility.
Secretary, The Narragansett Electric Co., 

public utility.
Any person desiring to be heard or 

to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis
sion’s rules of practice and procedure 
(18 CFR 1.8, 1.10). AU such petitions 
or protests should be fUed on or before 
September 15, 1978. Protests will be 
considered by the Commission in de
termining the appropriate action to be 
taken but will not serve to make prot
estants parties to the proceeding. Any 
person wishing to become a party 
must fUe a petition to intervene. 
Copies of this application are on file 
with the Commission and are avaUable 
for pubUc inspection.

K enneth F. P lumb, 
Secretary.

IFR Doc. 78-25381 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. ER78-524]
MICHIGAN POWER CO .

Order Accepting for Filing and Suspending 
Rate Schedule, W aiving Regulations, Grant
ing Interventions and Establishing Proce
dures

Issued August 30,1978. 
On July 31, 1978, Michigan Power 

Co. (MPC) tendered for filing pro
posed increased rates to its two resale 
customers,1 the vUlage of Paw Paw and 
the city of Dowagiac, Mich. The ten
dered rates involve a two-step increase

‘See Attachment A for rate schedule des
ignations.
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for service. First, the revised rates 
would increase revenues from jurisdic
tional sales and service to these two 
customers by $45,290 (2.92 percent) 
based on the 12-month period ending 
December 31, 1977. MPC proposes an 
effective date of August 30, 1978, for 
those rates. Second, the revised rates 
would increase MPC’s revenues by 
$311,825 for the 12-month period 
ending December 31, 1977, to compen
sate it for increases in rates and 
charges from its primary supplier, In
diana & Michigan Electric Co. (I. & 
M.E.). MPC proposes that the second 
phase of the rate increase become ef
fective December 23, 1978. MPC seeks 
waiver of 18 CFR 35.3 of the regula
tions for the second phase of the pro
posed rate increase.

MPC purchases 98 percent of its 
energy requirements from I. & M.E. 
By order issued July 20, 1978, in 
Docket No. ER78-379, the Commis
sion, inter alia, suspended proposed I. 
& M.E. rates for 5 months, after which 
those rates are to go into effect on De
cember 23, 1978, subject to refund. As 
a result, MPC proposes that its final 
increase herein coincide with the ef
fectiveness of I. & M.E.’s increase in 
Docket No. ER78-379.2

Public notice of the instant filing 
was issued on August 8, 1978, with re
sponses due on or before August 18, 
1978. On August 18, 1978, Dowagiac 
(hereinafter “Petitioner”) filed a pro
test and petition to intervene in this 
proceeding. In the pleading, Petitioner 
moves for summary disposition of 
MPC’s addition of accumulated de
ferred job development investment tax 
credits to common equity capital. Peti
tioner requests, inter alia, a 5-month 
suspension for the interim rate in
crease and a 39-day suspension for the 
second phase of the proposed rate in
crease, resulting in the same effective 
date for both increases.

Petitioner’s motion concerning the 
summary disposition of MPC’s addi
tion of accumulated deferred job de
velopment investment tax credits to 
common equity capital is granted. The 
Commission in Carolina Power & 
Light Co., Opinion No. 19, issued 
August 2, 1978, held that the return 
allowed on accumulated deferred in
vestment tax credits should be meas
ured by the overall rate of return 
rather than the higher common 
equity return. Accordingly, we shall 
direct MPC to refile its capital struc
ture and rate schedule to reflect the 
investment tax credit and job develop
ment credits in a manner that is con
sistent with the Carolina Power & 
Light Co. opinion.

MPC seeks waiver of 18 CFR 35.3, so 
as to permit the final rates to become

2 Both I. & M.E. and MPC are a part of 
the American Electric Power Co. holding 
company system.

effective on December 23, 1978. In 
light of the fact that the increased 
ratés represent a pass-through of 
MPC’s increased cost of purchased 
power from I. & M.E., we conclude 
that waiver of 18 CFR 35.3 is appropri
ate in the instant case. Further, in the 
event I. & M.E.’s rates are modified or 
otherwise adjusted by Commission 
order in Docket No. ER78-379, MPC 
will be required to flow-through any 
refunds received and to adjust its rates 
to reflect such Commission action.

We note that MPC’s proposed rate 
schedule contains an automatic tax 
adjustment clause. In the event MPC 
seeks to adjust its rates pursuant to 
that provision, MPC will have to file 
such proposal pursuant to section 205 
of the Federal Power Act and to sec
tion 35.13 of our Regulations.

We find that Petitioner has demon
strated interests which may be direct
ly affected and which may not be ade
quately represented by existing parties 
to the proceeding. We further find 
that participation by Petitioner may 
be in the public interest and, as a 
result we will accord it intervenor 
status.

Commission review of MPC’s filing 
and the pleading in this docket indi
cates that the proposed rate schedules 
have not been shown to be just and 
reasonable and may be unjust, unrea
sonable, unduly discriminatory, prefer
ential, or otherwise unlawful. We shall 
suspend MPC’s interim rates for 3 
months, until November 30, 1978, 
when they will become effective sub
ject to refund. We shall suspend 
MPC’s final rates (phase II rates) for 1 
day, until December 24, 1978, when 
they shall becomes effective subject to 
refund and establish hearing proce
dures.

The Commission finds: It is neces
sary and in the public interest that an 
evidentiary hearing be held in this 
docket in order for the Commission to 
discharge its responsibilities under sec
tions 205 and 206 of the Federal Power 
Act.

The Commission orders: (A) Pursu
ant to the authority contained in and 
subject to the jurisdiction conferred 
upon the Federal Energy Regulatory 
Commission by section 402(a) of the 
Department of Energy Act and the 
Federal Power Act, particularly sec
tions 205, 206, 301, 308, and 309 there
of and pursuant to the regulations 
under the Federal Power Act (18 CFR 
Chapter I), a public hearing shall be 

« held concerning the justness and rea
sonableness of the rates and charges 
included in the subject filing of Michi
gan Power Co. in this docket.

(B) Waiver of the notice require
ments of 18 CFR 35.3 is appropriate as 
it relates to the final proposed in
creased rates and is hereby granted.

(C) Pending such hearing and deci
sion thereon, the proposed rates and 
charges filed by MPC are hereby ac
cepted for filing subject to the require
ments of paragraph F, infra. The in
terim rates are hereby suspended, and 
the use thereof deferred until Novem
ber 30, 1978, when they shall become 
effective subject to refund. The final 
rates (phase II rates) are hereby sus
pended, and the use thereof deferred 
until December 24, 1978, when they 
shall become effective subject to 
refund.

(D) The staff shall prepare and 
serve top sheets on all parties for set
tlement purposes on or before January 
12, 1979.

(E) A presiding administrative law 
judge to be designated for that pur
pose (see delegation of authority, 18 
CFR 3.59(d)), shall convene a confer
ence in this proceeding to be held 10 
days after the service of top sheets in 
a hearing room of the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington, D.C. 
20426. Said judge is authorized to es
tablish all procedural dates and to rule 
on all motions (except motions to con
solidate and. sever, and motions to dis
miss) as provided for in the Commis
sion’s rules of practice and procedure.

(F) MPC is directed to refile its capi
tal structure treatment of Investment 
Tax Credit as set forth in opinion No. 
19, Carolina Power & Light Co., within 
30 days of issuance of this order.

(G) Petitioner (Dowagiac) is hereby 
permitted to intervene in this proceed
ing subject to the rule and regulations 
of the Commission: Provided, however, 
that participation of such intervenor 
shall be limited to the matters specifi
cally set forth in the petition to inter
vene; and provided, further, that the 
admission of such intervenors shall 
not be construed as recognition by the 
Commission that they might be ag
grieved by any orders entered in this 
proceeding.

(H) In the event I. & M.E. is ̂ re
quired to modify of adjust its rates as 
proposed in docket No. ER78-379 by 
Commission order in that proceeding, 
then MPC shall flow-through the ap
propriate portion of any refunds re
ceived by reason of said Commission 
order and shall file revised rates 
herein to reflect such decision.

(I) The Secretary shall cause prompt 
publication of this order to be made in 
the F ederal R egister.

By the Commission.
K enneth F. Plumb, 

Secretary.
Attachm ent A —M ic h ig a n  P ow er  Co., 

D ocket ER78-524
Rate Schedule Designations.
Dated: Undated.
Filed: July 31,1978.
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Interim:
Michigan Power Co., FERC Electric Tariff 

MRS, Original Volume No. 1, Fourth 
Revised Sheet No. 6 (Supersedes Third 
Revised Sheet No. 6).

Michigan Power Co., FERC Electric Tariff 
MRS, Original Volume No. 1, Fifth Re
vised Sheet No. 6 (Supersedes Fourth 
Revised Sheet No. 6).

Michigan Power Co., FERC Electric Tariff 
MRS, Original Volume No. 1, Second 
Revised Sheet No. 7 (Supersedes First 
Revised Sheet No. 7).

[FR Doc. 78-25382 Filed 9-8-78; 8:45 ami 

[5740- 02]
[Docket Nos. CP74-260 and CP75-269]

NATURAL G A S  PIPELINE CO . OF AMERICA  

Petition To Amend

August 25,1978.
Take notice that on August 16, 1978, 

Natural Gas Pipeline Co. of America 
(Petitioner), 122 South Michigan 
Avenue, Chicago, 111. 60603, filed in 
docket Nos. CP74-260 and CP75-269 a 
petition to amend the Commission’s 
orders issued on July 8, 1975, and 
August 29, 1975,1 in the instant dock
ets, pursuant to section 7(c) of the 
Natural Gas Act, to extend the 
number of days for which Petitioner’s 
existing rate schedule WS-1 and rate 
schedule WS-2 daily winter service 
quantities can be delivered to some of 
Petitioner’s winter service customers 
for the 1978-79 winter period, all as 
more fully set forth in the petition to 
amend on file with the Commission 
and open to public inspection.

Petitioner states that under existing 
agreements with some of its partici
pating customers and with Shell Oil 
Co. (Shell), Petitioner’s participating 
customers are entitled to receive 
winter service based on the highest 
sustainable 100,000 Mcf of gas per day 
increment in deliverability from Shell 
reserves as they become available. Pe
titioner further states that its Gulf 
Coast line is projected to be delivering 
at its certificated capacity during the 
winter period so that Petitioner will 
not be able to increase the daily 
winter service quantity to its partici
pating customers as contemplated by 
the existing agreements. As a result, 
Petitioner seeks to extend from 100 
days to 120 days the period in which it 
may deliver the winter service volumes 
to its eight participating customers to 
fulfill its obligations under the agree
ments.

Any person desiring to be heard or 
to make any protest with reference to 
said petition to amend should on or

1 These proceedings were commenced 
before the FTC. By joint regulation of Oct. 
1, 1977 (10 CFR 1000.1), it was transferred 
to the Commission.

NOTICES

before September 18, 1978, file with 
the Federal Energy Regulatory Com
mission, Washington, D.C. 20426, a pe
tition to intervene or a protest in ac
cordance with the requirements of the 
Commission’s rules of practice and 
procedure (18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter
vene in accordance with the Commis
sion’s rules.

K enneth F. P lumb, 
Secretary.

[FR Doc. 78-25383 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. ER78-513]

PUBLIC SERVICE CO . OF INDIANA

Order Accepting Rates for Filing, Refecting 
Rate for Filing, W aiving Notice, Supsending 
Rate Increases, Granting Summary Disposi
tion, and Granting Interventions

Issued August 25,1978. 
On July 28, 1978, Public Service Co. 

of Indiana (PSCI) tendered for filing 
six (6) rate increase proposals. These 
are: A revised tariff for wholesale serv
ice to municipal utilities without gen
eration; a revised tariff for wholesale 
service to rural electric membership 
cooperatives; a revised service schedule 
for firm power service under an inter
connection agreement with city of 
Crawfordsville (Crawfordsville); a re
vised service schedule for firm power 
service under an interconnection 
agreement with city of Peru (Peru); a 
revised service schedule for firm power 
service under an interconnection 
agreement with city of Logansport 
(Logansport); and a revised service 
schedule for firm power service under 
an interconnection agreement with 
Hoosier Energy Division of Indiana 
Statewide Rural Electric Cooperative, 
Inc. (Hoosier).1 These revised tariffs 
and service schedule changes are pro
posed to become effective 30 days 
after filing, August 28,1978; except for 
the revised service schedule for Peru, 
which is proposed to become effective 
on the termination date of Peru’s 
fixed-rate contract, November 1, 1978. 
The estimated amounts of rate in
crease for these customers are based 
on sales forecasts for the 12 month 
test period ending June 30, 1979. 
Notice of the proposed changes in 
rates was issued August 7, 1978, with

‘Rate schedule designations are shown on 
attachment A.

40285

protests and petitions to intervene due 
on or before August 18,1978.

In its cover letter, dated July 28, 
1978, submitted with the instant filing, 
PSCI concedes that its now effective 
interconnection agreements with Peru 
and Logansport are fixed rate con
tracts and are protected under the 
Sierra-Mobile doctrine from unilateral 
changes by PSCI.* However, the Peru 
interconnection agreement expires No
vember 1, 1978, which is 96 days after 
the date of filing of the instant sub
mittal. The Logansport interconnec
tion agreement is effectivè through 
March 1, 1981. Since the PSCI submit
tal for Peru was filed merely 6 days 
early under our pertinent regulation, 
18 CFR §35.3 (Notice requirements) 
and this untimeliness is de minimus 
and results in no substantial harm to 
any person in interest, we shall waive 
the 90 day notice requirement. Howev
er, since the Logansport interconnec
tion agreement does not expire until 
1981, and since PSCI does not allege 
that this agreement conflicts with the 
public interest under the Sierra- 
Mobile doctrine, supra, we shall not 
waive our 90 day notice requirement 
for this submittal and shall reject it 
for filing.

On August 18, 1978, Hoosier filed a 
protest and petition to intervene and 
motion for summary disposition, as 
also did Wabash Valley Power Associ
ation, Inc. and 13 rural electric mem
bership cooperatives (Wabash), in a 
joint pleading,3

In addition to alleging bases for in
tervention, these persons request that 
PSCI’s filing be suspended for the

•Nothing in the statutes we administer 
empowers utilities to change contracts with 
their customers, unilaterally. A contractual
ly fixed rate cannot be increased until we 
first determine that it is “so low as to con
flict with the public interest”. United Gas 
Pipe Line Co. v. Mobile Gas Service Corp., 
350 U.S. 332, 345 (1956). This prerequisite 
for agency abrogation of effective contract 
rates requires a prior showing that "the rate 
is so low as to adversely affect the public in
terest as where it might impair the financial 
ability of the public utility to continue its 
service, cast upon the consumer an excessive 
burden, or be unduly discriminatory”. FPC 
v. Sierra Pacific Power Co., 350 U.S. 348, 353 
(1956). These principles are known as the 
Sierra-Mobile doctrine.

•These cooperatives are: Boone County 
Rural Electric Membership Corp.; Carroll 
County Rural Electric Membership Corp.; 
Clark County Rural Electric Membership 
Corp.; Fulton County Rural Electric Mem
bership Corp.; Hancock County Rural Elec
tric Membership Corp.; Hendricks County 
Rural Electric Membership Corp.; Koscius
ko County Rural Electric Membership 
Corp.; Miami-Cass County Rural Electric 
Membership Corp.; Parke Rural Electric 
Membership Corp.; Tipmont Rural Electric 
Membership Corp.; United Rural Electric 
Membership Corp.; Wabash County Rural 
Electric Membership Cooperation; and 
Warren County Rural Electric Membership 
Cooperation.
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maximum statutory period. In sup
port, they allege that PSCI’s proposed 
rate of return is excessive and that its 
cost of service statement is inflated in 
various and substantial parts.

Wabash moves for summary disposi
tion on four of these disputed parts of 
PSCI’s cost of service support. It is al
leged, in these instances, that PSCI 
did not follow binding Commission 
precedent as to cost of service method
ology and, hence, that adverse sum
mary disposition of these methodolo
gies used by PSCI is appropriate in 
order that the parties in any hearing 
proceeding set in this docket need not 
litigate methodological and related 
factual questions forclosed from con
sideration by prior Commission action. 
We agree as to two of these objections 
to PSCI’s filing. First, PSCI added 
post-1970 accumulated deferred invest
ment tax credits (ADITC) exclusively 
to common equity, rather than spread
ing the Credits proportionately 
through its entire test year capital 
structure. This treatment of ADITC is 
inconsistent with our determination in 
Opinion No. 19, issued August 2, 1978, 
in Carolina Power & Light Co., where 
we required proportionate treatment, 
and, therefore, summary disposition is 
appropriate here. Second, PSCI allo
cates cost responsibility of selected 
transmission facilities differently than 
it allocates the bulk of its transmission 
system. This procedure is not consist
ent with the “rolled-in” method, 
whereby the transmission grid and 
transmission-level radiais are function
ally consolidated for allocation, adopt
ed by the FPC in Opinion No. 783 in 
PSCI Docket Nos. E-8586 and E-8587 
(November 10, 1976).4 Again, summary 
disposition is appropriate.

On a third issue—whether general 
plant should be functionalized on the 
basis of labor or plant investment 
ratios—Wabash asserts that Opinion 
No. 20, issued August 3, 1978 in Minne
sota Power & Light Co., (MP&L) com
pels the use of labor ratios and conse
quently compels the revision of PSCI’s 
filing, which used plant investment 
ratios for functionalization. Opinion 
No. 20 was based on both a review of 
the items included in particular ac
counts (389 through 399) and on an 
analysis of the particular facts in 
MP&L's case. The treatment of this 
issue by both the Commission and 
PSCI in past PSCI cases is somewhat 
checkered. In Opinion No. 783, the 
Commission permitted the use of 
plant investment ratios on the basis 
that their application was not unrea
sonable. The Commission did not hold 
in this opinion that plant investment 
ratios were the most appropriate 
method of functionalizing. Ip Public 
Service Co. of Indiana v. F.E.R.C., 575

*Affd, 575 F.2d 1204, 1217-1218 (7th Cir. 
1978).

F.2d 1204, 1218-1219 (7th Cir. 1978), 
the court held that the Commission’s 
holding in Opinion No. 783 was a rea
sonable exercise of the FPC’s discre
tion and was based on substantial evi
dence. In a case (Docket Nos. ER76- 
149 and E-9537) filed prior to the issu
ance of Opinion No. 783, PSCI func
tionalized the general plant accounts 
on the basis of labor ratios. Although 
this case has not yet come to the Com
mission for decision, we note that no 
party therein contests the use of labor 
ratios. Finally, we have the instant 
filing, tender of which was made 
before the issuance of Opinion No. 20. 
Under these circumstances, we cannot 
make summary disposition of this 
issue, and we shall exercise our discre
tion so as to give PSCI the opportuni
ty to show that its situation is excep
tional and that some method of func
tionalization other than labor ratios is 
appropriate. However, we do not here 
depart from the general rule pro
nounced in Opinions Nos. 13 (Idaho 
Power Co., issued May 4, 1978) and 20, 
and we hold that PSCI's burden is to 
show that the labor ratios are unrea
sonable as applied to the company, not 
merely that its alternative method 
might be reasonable.

A further issue raised for summary 
disposition is whether PSCI prdperly 
synchronizes interest expense deduc
tions with its cost of long term debt 
for the test year period. Resolution of 
this issue depends upon the additional 
development of pertinent factual in
formation which should be reserved 
for the hearing proceeding to be con
vened in this docket, infra. However, 
on PSCI’s treatment of ADITC, trans
mission plant allocation, and function
alization of general plant, we shall 
grant adverse summary disposition of 
PSCI’s methodology and require PSCI 
to file revisions to its submittal reflect
ing our views as stated.5

On August 18, 1978, Indiana Munici
pal Electric Association (IMEA), and 
37 of its members who are municipal 
customers of P S I6 filed a protest, peti
tion to intervene, motion to reject, re
quest for summary disposition and an 
alternative request for maximum sus
pension and hearings. In addition to

sHoosier moves for summary disposition 
on the first, third and fourth issues, as do 
cities of Logansport and Peru, discussed 
infra, while IMEA, discussed infra, moves 
for summary disposition of all four.

4 These members are: Cities and towns of 
Advance; Bainbridge; Bargersville; Center
ville; Coatesville; Covington; Darlington; 
Dublin; Dunreith; Edinburg; Flora; Green- 
dale; Greenfield; Hagerstown; Jamestown; 
Knightstown; Ladoga; Lawrenceburg; Leba
non; Lewisville; Linton; Middletown; Monte
zuma; Paoli; Pendleton; Pittsboro; Rising 
Sun; Rockville; Scottsburg; South Whitley; 
Spiceland; Straughn; Thorton; Tipton; Vee- 
dersburg; Waynetown; and Williamsport 
and Crawfords ville Electric Light and 
Power.

challenging PSCI’s requested rate of 
return as excessive, and raising the 
cost of service methodology issues for 
summary disposition discussed supra, 
IMEA raises additional objections to 
PSCI’s cost of service data that are ap
propriate for disposition in the hear
ing proceeding to be convened in this 
docket, infra. Among these are ques
tions of whether PSCI has properly 
synchronized its interest expense de
duction for tax purposes with its cost 
of long-term debt for the test period; 
whether the reserve fund included for 
protection against financial loss due to 
power outages is proper; whether rate 
case expenses should be amortized; 
whether a 75 percent demand ratchet 
is compatible with a 12 month coinci
dent peak capacity cost allocation 
method; and whether an automatic 
tax adjustment clause is necessary.7

On August 18, 1978, cities of Logans
port and Peru filed a petition to inter
vene, formal protest and motion to 
reject filing. These customers raise 
rate of return and cost of service ques
tions similar to those raised by the 
other intervenors.

On August 17, 1978, Henry County 
Rural Electric Membership Coopera
tive and Jackson County Rural Elec
tric Membership Cooperative filed 
jointly a protest and petition to inter
vene. These customers object to 
PSCI’s requested rate of return as 
based on overblown cost of service 
data, and object to PSCI’s ratchet 
clause.

Our review indicates that the rates 
filed by PSCI have not been shown to 
be just and reasonable and may be 
unjust, unreasonable, unduly discrimi
natory or otherwise unlawful. There
fore, we shall accept for filing, not in
cluding those parts summarily dis
posed of, supra, the submittals in this 
docket, except for that with respect to 
Logansport, which we shall reject. The 
effective date of our acceptance for 
filing of the revised service schedule 
for Peru shall be the expiration date 
of its fixed rate contract for intercon
nection service, November 1, 1978. All 
submittals accepted for filing, includ
ing that of Peru, shall be suspended, 
subject to refund, until January 28, 
1979. In addition, we find that inter
vention by all petitioners may be in 
the public interest.

The Commission orders: (A) Pursu
ant to the authority contained in and 
subject to the jurisdiction conferred 
upon the Federal Energy Regulatory 
Commission by section 402(a) of the 
DOE Act and by the Federal Power 
Act, particularly sections 205, 206, 301, 
308 and 309 thereof, and pursuant to

7 PSCI’s tax adjustment provision is an 
automatic flow through formula, and there
fore it must be submitted with cost of serv
ice support as a rate change filing under our 
regulations 18 CFR 35.3 and 35.13 30 to 90 
days before implementation.
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the Commission’s rules of practice and 
procedure and the regulations under 
the Federal Power Act (18 CFR, Chap
ter I), a public hearing shall be held 
concerning the justness and reason
ableness of the rates proposed by 
PSCI in this proceeding.

(B) Pending a hearing and decision 
thereon, the following submittals by 
PSCI are accepted for filing and are 
suspended for five months, to become 
effective, subject to refund, January 
28, 1979: Tariff revisions for wholesale 
service to all-requirements municipals; 
tariff revisions for wholesale service to 
cooperatives; service schedule to Craw- 
fordsville’s interconnection agreement; 
and service schedule revisions to Hoo- 
sier’s interconnection agreement. "

(C) Waiver is granted of our 90 day 
notice requirement for PSCI’s Peru 
submittal.

(D) Pending a hearing and decision 
thereon, PSCI’s submittal of service 
schedule revisions to the Peru inter
connection agreement is accepted for 
filing as of November 1, 1978, and sus
pended, to become effective, subject to 
refund, January 28, 1978.

(E) PSCI’s submittal of service 
schedule revisions to the Logansport 
interconnection agreement is rejected 
for filing.

(F) Petitioners’ requests that PACI’s 
filing be rejected are denied.

(G) Motions by petitioners for ad
verse summary disposition of PSCI’s 
method of treating accumulated de
ferred investment'tax credit, and allo
cation of transmission grid and trans
mission-level radiais are granted and 
PSCI is required to file revisions to its 
submittal in this docket in compliance 
with our determinations within 30 
days of the date of issuance of this 
order; all other motions for summary 
disposition are denied,

(H) All petitioners are permitted to 
intervene in this proceeding subject to 
the rules and regulations of the Com
mission: Provided, however, that par
ticipation by these intervenors shall be 
limited to matters set forth in their re
spective petitions to intervene; and 
Provided, further, that the admission 
of these intervenors shall not be con
strued as recognition by the Commis
sion that they might be aggrieved be
cause of any order or orders of the 
Commission in this proceeding.

(I) An administrative law judge to be 
designated by the Chief Administra
tive Law Judge for that purpose, shall 
convene a conference in this proceed
ing to be held within ten (10) days 
after the serving of top sheets in a 
hearing room of the Federal Energy 
Regulatory Commission, 825 North 
Capitol Street NE., Washington, D.C. 
20426.

(J) The Staff shall prepare and serve 
top sheets on all parties on or before 
December 7,1978.

NOTICES

(K) The Secretary shall cause 
prompt publication of this order to be 
made in the F ederal R egister.

By the Commission.
K enneth F. P lumb, 

Secretary.
A t t a c h m e n t  A

PUBLIC SERV ICE COMPANY OF INDIANA, IN C, 
RATE SCHEDULE DESIGNATIONS DOCKET NO. 
ER78-S13
Dated: July 28.1978.
Filed: July 28, 1978.
Effective: (1X2X3) and (4) August 28, 1978 

(5) November 1,1978.
Designation and Description

1. FERC Electric Tariff, Fifth Revised Voi. 
No. 1 (Supersedes FERC Electric Tariff, 
Fourth Revised Voi. No. 1)—All Require
ments Sendee to 41 Municipals.

2. FERC Electric Tariff, Third Revised Voi. 
No. 2 (Supersedes FERC Electric Tariff, 
Second Revised Voi. No. 2)—All Require
ments Service to 15 REMC’s.

3. Supp. No. 15 to Rate Schedule FERC No.
222 (Supersedes Supp. No. 12 to Rate 
Schedule FERC No. 222)—Revised Firm 
Power Service Schedule G for Hoosier.'

4. Supp. No. 6 to Rate Schedule FERC No. 
229 (Supersedes Supp. No. 1 to Rate 
Schedule FERC No. 229)—Revised Firm 
Power Service Schedule A for Crawfords- 
ville, Ind.

5. Supp. No. 0 to Rate Schedule FERC No. 
212 (Supersedes Supp. No. 1 to Rate 
Schedule FERC No. 212)—Revised Firm 
Power Service Schedule A for Peru.

6. Supp. No. 6 to Rate Schedule FERC No.
223 (Supersedes Supp. No. 1 to Rate 
Schedule FERC No. 223)—Revised Firm 
Power Service Schedule A for Logansport.
[FR Doc. 78-25384 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. RP72-121 PGA 78-3] 

SOUTHWEST G A S  CORP.

Notice o f  Change in Rates Pursuant to 
Purchased Gas Cost Adjustment

August 31, 1978.
Take notice that on August 23, 1978, 

Southwest Gas Corp. (“Southwest”) 
tendered for filing First Revised Sheet 
No. 10 constituting the statement of 
rates of its FERC gas tariff, original 
volume No. 1. According to Southwest, 
the purpose of this filing is to adjust 
rates of Southwest under its pur
chased gas adjustment clause in sec
tion 9 of the general terms and condi
tions contained in said tariff, as a 
result of changes in rates from its sup
plier, Northwest Pipeline Corp. 
(“Northwest”), effective October 1, 
1978. The proposed effective date for 
Southwest’s proposed change in rates 
is October 1,1978.

Southwest states that copies of the 
filing have been mailed to the Nevada 
Public Service Commission, the Cali
fornia Public Utilities Commission, 
Sierra Pacific Power Co. and C.P. Na-

40287

tional (formerly California-Pacific 
Utilities Co.).

Any person desiring to be heard, or 
to protest said filing, should file a peti
tion to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com
mission’s rules of practice and proce
dure (18 CFR 1.8, 1,10). All such peti
tions or protests should be filed on or 
before September 11, 1978. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken but will not serve to make* 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection.

K enneth F. Plumb, 
Secretary.

[FR Doc. 78-25385 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. CP68-245]

TENNESSEE G A S  PIPELINE CO . A  DIVISION OF  
TENNECO IN C

Petition To Amend

September 1,1978.
Take notice that on August 23, 1978, 

Tennessee Gas Pipeline Co., a division 
of Tenneco Inc. (Petitioner), P.O. Box 
2511, Houston, Tex. 77001, filed in 
docket No. CP68-245, a petition to 
amend the order of May 24, 1968, 
issued in the instant docket (FPC)1 
pursuant to section 7(c) of the Natu
ral Gas Act so as to authorize a new 
exchange delivery point, all as more 
fully set forth in the petition to 
amend on file with the Commission 
and open to public inspection.

It is indicated that pursuant to the 
order of May 24, 1968, Petitioner was 
authorized to transport natural gas for 
Trunkline Gas Co. (Trunkline) pursu
ant to the terms of a gas transporta
tion contract dated June 18, 1968, be
tween the two companies. Petitioner 
indicates that it receives the volumes 
of gas daily from Trunkline at the 
Centerville delivery point and trans
ports such volumes for delivery to 
Trunkline at a point of interconnec
tion between the facilities of Petition
er and Trunkline near Kinder, La. 
(Kinder redelivery point).

By this amendment Petitioner re
quests authorization to add a new de
livery point (Centerville-alternate de
livery point) in St. Mary Parish, La., to 
effect deliveries from Trunkline to Co-

’This proceeding was commenced before 
the FPC. By joint regulation of Oct. 1, 1977 
(10 CFR 1000.1) it was transferred to the 
Commission.
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lumbia Gulf Transmission Co. (Colum
bia Gulf) for Petitioner’s account. It is 
indicated that pursuant to a letter 
agreement dated August 1, 1978, each 
day, the total volume of gas which 
Trunkline delivers to Petitioner at the 
Centerville delivery point plus the 
volume delivered, as requested by Peti
tioner for its account, at the Center
ville-alternate delivery point would be 
redelivered by Petitioner to Trunkline 
on such day at the Kinder redelivery 
point. Upon receipt of-the requested 
authorization, Petitioner will Hie 
amended tariff sheets to its rate 
schedule T -ll, it is said.

Any person desiring to be heard or 
to make any protest with reference to 
said petition to amend should on or 
before September 25, 1978, file with 
the Federal Energy Regulatory Com
mission, Washington, D.C. 20426, a pe
tition to intervene or a protest in ac
cordance with the requirements of the 
Commission’s rules of practice and 
procedure (18 CFR 1.8 or 1.10) and the 
regulations filed under the Natural 
Gas Act (18 CFR 157.10). All protests 
with the Commission will be consid
ered by it in determining the appropri
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding or 
to participate as a party in any hear
ing therein must file a petition to in
tervene in accordance with the Com
mission’s rules.

K enneth F. P lumb, 
Secretary.

CFR Doc. 78-25386 Filed 9-8-78; 8:45 am]

[6740-02]

(Docket No. CP78-486]
TRANSCONTINENTAL G A S  PIPE LINE CORP.

Pipeline Application

September 1,1978.
Take notice that on August 16, 1978, 

Transcontinental Gas Pipe lin e  Corp. 
(Applicant), P.O. Box 1396, Houston, 
Tex. 77001, filed in docket No. CP78- 
486, an application pursuant to section 
7(c) of the Natural Gas Act as amend
ed, and the rules and regulations of 
the Federal Energy Regulatory Com
mission (Commission), for a certificate 
of public convenience and necessity 
authorizing the construction, installa
tion, and operation of certain pipeline 
facilities, all as more fully set forth in 
the application which is on file with 
the Commission and open to public in
spection.

Applicant states that it seeks au
thorization to construct, install, and 
operate a meter and regulator station 
in West Cameron block 405 and 8 
miles of 10-inch pipeline from block 
405 to a subsea tap on Stingray Pipe

line Co.’s (Stingray) 36-inch line in 
block 277, west Cameron area. Appli
cant further states that such facilities 
will be utilized to attach block 405 re
serves which will be dedicated and sold 
to Applicant. It is also stated that 
Trunkline Gas Co. has agreed to uti
lize a portion of its capacity in Stin
gray to cause Applicant’s gas to be de
livered to the High Island offshore 
system at High Island block A0330 for 
transportation to Applicant’s system 
in onshore Louisiana.

Applicant states that the estimated 
cost of the proposed facilities is 
$3,400,000, which will be financed ini
tially from funds on hand or short
term borrowings, with permanent fi
nancing to be arranged at a later date.

Any person desiring to be heard or 
to make any protest with reference to 
said application, on or before Septem
ber 25, 1978, should file with the Fed
eral Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid
ered by it in determining the appropri
ate action to be taken, but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to become a party to a proceeding, or 
to participate as a party in any hear
ing therein, must file a petition to in
tervene in accordance with the Com
mission’s rules.

Take further notice that, pursuant 
to the authority contained in and sub
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the 
public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, further notice of 
such hearing will be duly given.

Under the procedure herein pro
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear
ing.

K enneth F. P lumb, 
Secretary.

CFR Doc. 78-25387 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. CP78-494]

UNITED G A S  PIPE LINE CO .

Application

September 1,1978.
Take notice that on August 23, 1978, 

United Gas Pipe Line Co. (Applicant), 
P.O. Box 1478, Houston, Tex. 77001, 
filed in docket No. CP78-494, an appli
cation pursuant to section 7(c) of the 
Natural Gas Act for a certificate of 
public convenience and necessity au
thorizing the transportation of up to
4,000 Mcf of natural gas per day for 
Columbia Gas Transmission Corp. 
(Columbia Gas), all as more fully set 
forth in the application on file with 
the Commission and open to public in
spection.

It is stated that Columbia Gas has 
acquired the right to purchase vol-. 
umes of natural gas produced from 
the Bayou Jean LaCroix field area, 
Terrebonne Parish, La., attributable to 
the interest of Louisiana Land & Ex
ploration Co., and that in order for 
Columbia Gas to receive this gas into 
its system it has requested Applicant 
to transport up to 4,000 Mcf of gas per 
day on a best efforts basis. It is stated 
that Columbia Gas would deliver or 
cause the subject gas to be delivered to 
Applicant for Columbia Gas’ account, 
on Applicant’s 8-inch pipeline in Ter
rebonne Parish, La. Pursuant to the 
transportation agreement dated June 
22, 1978, between the two companies, 
Applicant proposed to transport the 
subject gas to Shell Oil Co.’s (Shell) 
existing Lirette processing plant in 
Terrebonne Parish for processing. 
After such gas has been processed, Ap
plicant proposes to redeliver equiva
lent volumes, less allowances for fuel 
and company-used gas and for plant 
volume reduction (PVR), to Columbia 
Gas at Erath, La., it is said. Applicant 
indicates that said redelivery would be 
accomplished by it directing Sea 
Robin Pipeline Co. to deliver said vol
umes at Erath, La.

Applicant indicates that it would 
charge Columbia Gas an amount per 
Mcf equal to Applicant’s average juris
dictional transmission cost of service 
in effect from time to time in Appli
cant’s southern rate zone, as such may 
be determined by the Commission, less 
any amount included in such average 
jurisdictional transmission cost of 
service which is attributable to gas 
consumed in the operations of Appli
cant’s pipeline system, which current 
average jurisdictional transmission 
costs of service, exclusive of gas cost 
consumed in Applicant’s operation, is 
18.84 cents per Mcf in its southern 
rate zone.

Any person desiring to be heard or 
to make any protest with ref erence to 
said application should on or before
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September 25, 1978, file with the Fed
eral Energy Regulatory Commission, 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance 
with the requirements of the Commis
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter
vene in accordance with the Commis
sion’s rules.

Take further notice that, pursuant 
to the authority contained in and sub
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission or its 
designee on this application if no peti
tion to intervene is filed within the 
time required herein, if the Commis
sion on its own review of the matter 
finds that a grant of the certificate is 
required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion be
lieves that a formal hearing is re
quired, further notice of such hearing 
will be duly given.

Under the procedure herein pro
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear
ing.

K enneth F. Plumb 
Secretary.

[PR Doc. 78-25388 Filed 9-9-78; 8:45 am]

[6740- 02]

[Project No. 2727]
BAN GO R HYDRO-ELECTRIC CO .

Application for Approval of Exhibit R 

September 1,1978.
Public notice is given that an appli

cation for approval of exhibit R filed 
on April 7, 1976, and supplemented on 
May 16, 1978, under the Federal 
Power Act, 16 U.S.C. 791a-825r, by 
Bangor Hydro-Electric Co. (Applicant) 
(correspondence to: Mr. Gerald F. 
Hart, Vice President-Engineering, 
Bangor Hydro-Electric Co., 33 State 
Street, Bangor, Maine 04401) for its 
Ellsworth project No. 2727. The proj
ect is located on the Union River in 
the city of Ellsworth, Hancock 
County, Maine.

The Applicant filed an exhibit. R 
(recreational use plan) which describes 
the existing recreational uses of the 
project reservoirs (Graham Lake and 
Lake Leonard) including fishing, boat
ing, camping, and swimming.

The Applicant proposes to develop a 
boat launch facility adjacent to Route 
180 at the northwest end of Graham 
Lake Dam. The Maine Bureau of 
Parks and Recreation has provided the 
Applicant with the plans and specifica
tions for the boat launch and is pre
pared to grant funds necessary for its 
construction if the Applicant agrees to 
maintain the facility. The Applicant 
would also be required to furnish a 
safety boom at Graham Lake Dam.

Anyone desiring to be heard or to 
make any protests about this applica
tion should file a petition to intervene 
or a protest with the Federal Energy 
Regulatory Commission, in accordance 
with the requirements of the Commis
sion’s rules of practice and procedure, 
18 CFR 1.8 or 1.10 (1977). In determin
ing the appropriate action to take the 
Commission will consider all protests 
filed, but a person who merely files a 
protest does not become a party to the 
proceeding. To become a party, qr to 
participate in any hearing, a person 
must file a petition to intervene in ac
cordance with the Commission’s 
Rules. Any protest or petition to inter
vene must be filed on or before Octo
ber 16, 1978. The Commission’s ad
dress is: 825 North Capitol Street NE., 
Washington, D.C. 20426.

The application is on file with the 
Commission and is available for public 
inspection.

K enneth F. Plumb, 
Secretary.

[FR Doc. 78-25389 Filed 9-9-78; 8:45 am]

[6740- 02]

[Docket Nos. ER78-526 and ER77-331]
CENTRAL POWER A LIGHT CO .

Order Accepting for Filing and Suspending 
Rates and Services for Interchange Service, 
Allowing Intervention and Establishing Pro
cedures

August 30,1978.
On July 31, 1978, Central Power & 

Light Co. (CPL) tendered for filing a 
proposed Interchange Agreement 
(Agreement) for service to its generat
ing wholesale customers, South Texas 
Electric Cooperative, Inc., and Medina 
Electric Cooperative, Inc., hereinafter 
referred to as “STEC/MEC.” The pro
posed agreement would supersede the 
rates contained in the existing inter
connection agreement covering sales 
of electric power to STEC/MEC as set 
forth in docket No. ER77-331.

By order issued May 9, 1978, in 
docket No. ER77-331, the Commission

accepted the current agreement for 
filing effective May 4, 1976, but found 
that the fuel adjustment clause did 
not conform with § 35.14 of the regula
tions and ordered CPL to file a con
forming fuel clause within 30 days.1 By 
order issued July 5, 1978, the Commis
sion granted CPL’s request for rehear
ing and an extension of time to July 
31, 1978, to file a conforming fuel 
clause. On July 31, 1978, in docket No. 
ER77-331, CPL notified the Commis
sion of its submittal in the instant 
docket and requested a further exten
sion such that the conforming fuel 
clause would become effective the 
same day as the rest of the instant 
rate application in this docket.2

In the instant submittal CPL re
quests the same relief requested in the 
foregoing paragraph or in the alterna
tive, a waiver of the Commission’s 
notice requirements such that both 
the proposed rates and the conforming 
fuel clause go into effect as of July 31, 
1978, the last day that the Commis
sion has allowed the nonconforming 
clause to remain in effect.

The present firm power rate is a 
two-step load factor type equivalent to 
$2 per kW-month plus 3.75 mills/kWh. 
Such charges are subject to a 15 to 20 
cents per million BTU-type fuel ad
justment clause. Monthly billing 
demand is the greater of the specified 
contract demand, measured demand or
10,000 kW.

The proposed interconnection agree
ment provides for firm power and 
economy energy service on terms of 
conditions which are essentially the 
same as those of the current agree
ment. Each year CPL will provide firm 
power and associated energy to STEC/ 
MEC in excess of their net generating 
capability less 15 percent at estimated 
monthly contract demands specified 
by October 1 of the prior year. By that 
date, STEC/MEC shall also specify es
timated contract demands for four 
subsequent calendar years, which may 
not be revised more than 10 percent 
each year without CPL’s consent. The 
proposed agreement will remain in 
effect until December 1983 and there-

1 On June 5,1978, CPL filed an application 
requesting rehearing of the fuel clause 
filing requirement of the May 9 order, and 
requested an extension of time to file a new 
fuel clause with respect to STEC/MEC until 
July 30, 1978. By notice issued June 16, 
1978, the Secretary of the Commission ex
tended the time for CPL to file a fuel clause 
in compliance with the Commission’s May 9 
order until July 31, 1978. By order issued 
August 14, 1978, the Commission granted 
STEC/MEC intervention and denied rehear
ing of STEC/MEC’s petition seeking an ef
fective date of the conforming fuel clause 
earlier than July 31,1978.

2 See Central Power & Light Co., docket 
No. ER77-331; notice of filing of supersed
ing tariff application and conditional re
quest for further extension of time, July 31, 
1978.
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after unless terminated by any of the 
parties on at least 3 years’ written 
notice.

The proposed firm power rate speci
fies monthly charges of $4.20 per kW, 
1.92 mills/kWh, and a customer 
charge of $279. The rates are subject 
to a zero base, order No. 517 type fuel 
adjustment clause. Monthly billing 
demand is the greater of contract 
demand, measured demand or 80 per
cent of the highest measured demand 
during the previous 11 months. Inad
vertent load swings, emergency, main
tenance, and economy load flows are 
excluded from this determination. 
CPL reserves the right to file unilater
ally for a change in the new rates, 
whereas the current agreement is of a 
fixed-rate nature.*

Economy energy is to be exchanged 
on a shared savings basis, under both 
the current and proposed agreements. 
However, CPL adds the restriction in 
the new agreement that STEC/MEC 
may purchase such energy only after 
using at least 144 kWh per kW of firm 
billing demand.

CPL’s case-in-chief is based upon a 
test period consisting of the 12 months 
ending December 31, 1978. Based upon 
that test period, the proposed rates 
would increase revenues by approxi
mately $1,677,000 (41.2 percent).

Public notice of the filing was issued 
on August 9,1978, with protests, or pe
titions to intervene due on or before 
August 18, 1978. On August 21, 1978, 
STEC/MEC filed motion for leave to 
file petition to intervene and protest 1 
day out of time, and petition to inter
vene and protest. STEC/MEC states 
that due to unforseen logistical diffi
culties, they were unable to reach the 
Commission with their filing until 
shortly after the close of business on 
August 18, 1978, and that steps were 
taken to insure that the parties to this 
proceeding would not be prejudiced or 
unduly inconvenienced by the 1-day 
extension request.

In their petition to intervene and 
protest, STEC/MEC states they have 
pooled their generating facilities and 
costs to serve their respective markets 
in southern Texas. To meet that por
tion of their combined customer re
quirements which they do not gener
ate, STEC/MEC acquired firm power 
from CPL under the terms of the cur
rent agreement accepted by the Com
mission in docket No. ER77-331.

STEC/MEC believes it appropriate 
to alert the Commission to a jurisdic
tional problem, alleging that CPL has 
become physically disconnected from

’The current agreement dated June 8, 
1967, was made effective January 1, 1968, 
and was to continue in effect for a period of 
10 years. Le., until January 1, 1978. Pending 
execution of a superseding agreement, 
STEC/MEC have continued to buy power 
from CPL under the terms of the expired 
agreement.

interstate commerce and has returned 
to the intrastate mode in which it op
erated prior to May 4, 1976.4 STEC/ 
MEC takes issue with the methodolo
gy and ratemaking principles em
ployed by CPL in its rate application 
including, but not limited to, rate of 
return, income taxes, depreciation 
rate, allocation of costs, terms, and 
conditions of service, and price dis
crimination between STEC/MEC and 
other customers of CPL resulting in a 
price squeeze situation. Furthermore, 
STEC/MEC urges rejection of CPL’s 
proposed fuel adjustment clause alleg
ing said clause is defective due to its 
use of estimated costs of fuel. STEC/ 
MEC urges that CPL’s request for 
waiver of statutory notice pursuant to 
section 35.3 be denied and a 5-month 
suspension of the proposed increase 
imposed to allow STEC/MEC time to 
prepare for an increase in rates and 
for further negotiations between 
STEC/MEC and CPL.

On August 28, 1978, CPL filed Re
sponse of Central Power & Light Co. 
To Petition To Intervene (Response). 
CPL’s Response alleges that its meth
odology and ratemaking principles are 
consistent with Commission precedent, 
and objects to STEC/MEC request for 
a 5-month suspension. Further, CPL 
moves that STEC/MEC allegation of 
discriminatory price squeeze be sum
marily rejected on the grounds that 
STEC/MEC has failed to establish a 
prima facie showing of undue price 
discrimination.

Our initial review of CPL’s case-in- 
chief indicates that greater revenues 
are derived from the current fuel ad
justment clause providing for a 15-20 
cents per million Btu base than from 
the proposed fuel clause with a zero 
fuel cost base. In light of the above, 
we reject CPL’s alternative request, in 
docket No. ER77-331, for an extension 
of time such that the existing noncon
forming fuel clause would continue in 
effect until the date the base rates 
become effective in the instant appli
cation. Instead, we shall grant CPL’s 
request that our notice requirements 
be waived and that the newly filed 
conforming fuel clause be accepted for 
filing as of July 31 and suspended for 
1 day, to go into effect on August 1, 
1978. However, in light of the fact that 
the existing base rates contain 15-20 
cents per million Btu in the energy 
charge; that those base rates will con
tinue in effect until the end of the sus
pension period ordered herein, infra,

4By orders issued July 21, 1976, and Sept. 
17, 1976, in docket No. E-9558, the FPC de
termined that Central Power & Light Co. is 
a “public utility” pursuant to section 201 of 
the Federal Power Act (16 U.S.C. § 824) and, 
therefore, subject to the jurisdiction of the 
Commission for having commenced the 
transmission of electric energy hi interstate 
commerce and the sale of electric energy at 
wholesale in interstate commerce.

for thé newly filed base rates; and that 
the newly filed fuel clause is calculat
ed on a zero base, we must order CPL 
to file within 30 days a modification to 
the new fuel clause to reflect the re
covery of 20 cents per million Btu 
through base rates. This modified fuel 
adjustment clause will go into effect as 
of August 1, 1978, until the end of the 
suspension period for the new base 
rates, at which time the fuel clause 
tendered on July 31, 1978, will go into 
effect.

CPL’s inclusion of deferred invest
ment tax credits in equity capitaliza
tion is improper as determined by 
Commission opinion No. 19, Carolina 
Power and Light Company, phase II, 
docket No. ER76-495, August 2, 1978. 
CPL shall file revised rates in accord
ance with our summary disposition of 
this issue.

Our review indicates that the rates 
filed by CPL have not been shown to 
be just and reasonable and may be 
unjust, unreasonable, unduly discrimi
natory or otherwise unlawful. There
fore, the Commission will conditional
ly accept CPL’s submittal for filing 
and suspend the proposed rates and 
services for 4 months, after which 
they will go into effect as of December 
31, 1978, subject to refund, with the 
exception of the fuel adjustment 
clause, which shall be accepted for 
filing and go into effect as modified on 
August 1, 1978, subject to refund, a 
hearing shall be held to consider the 
justness and reasonableness of the 
proposed rates and services. The Com
mission grants CPL’s request for 
waiver of the notice requirements of 
section 35.3 of the Commission’s rules 
of practice and procedure with regard 
to the fuel adjustment clause denies 
an extension of time for filing of the 
required fuel adjustment clause in 
docket No. ER77-331.

The Commission finds that partici
pation by the petitioners in this pro
ceeding may be in the public interest. 
Accordingly, the Commission wül 
grant the petitioners’ untimely peti
tion to intervene pursuant to § 1.8(d) 
of the Commission’s rules of practice 
and procedure.

The petitioners, STEC/MEC, con
tend that the proposed rate increase 
creates a discriminatory price squeeze. 
Conway Corp. v. F.P.C., 510 F. 2d 1264 
(1975), affd, F.PTC. v. Conway Corp., 
et a l 426 U.S. 271 (1976). STEC/MEC 
has made sufficient allegations in 
their Petition To Intervene to initiate 
price squeeze procedures. Pursuant to 
the procedural policy set forth in 
order No. 563 and in 18 CFR 2.17, we 
shall order the convening of a pre- 
hearing conference by the presiding 
administrative law judge within 15 
days from the date of the issuance of 
this order for the purpose of hearing
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the. petitioners’ request for data on 
the price squeeze issue.

The Commission orders: (A) Pursu
ant to the authority contained in and 
subject to the jurisdiction conferred 
upon the Federal Energy Regulatory 
Commission by section 402(a) of the 
DOE Act and by the Federal Power 
Act, particularly sections 205, 206, 301, 
307, 308, and 309 thereof, and pursu
ant to the Commission’s rules of prac
tice and procedure and the regulations 
under the Federal Power Act (18 CFR 
Ch. I), a public hearing shall be held 
concerning the justness and reason
ableness of the rates and services pro
posed by the Central Power & Light 
Co.

(B) Pending such hearing and deci
sion thereon the proposed interchange 
agreements with the exception of the 
fuel adjustment clause, filed by CPL 
on July 31, 1978, are hereby accepted 
for filing, suspended for 4 months 
after which they shall become effec
tive on December 31, 1978, subject to 
refund, on the condition that CPL file, 
within 30 days, a revised capital struc
ture and rates based thereon in ac
cordance with Commission Opinion 
No. 19, Carolina Power & Light Com
pany, docket No. ER76-495, August 2, 
1978.

(C) The proposed fuel adjustment 
clause filed by CPL on July 31, 1978, is 
hereby accepted for filing and sus
pended for 1 day after which it shall 
become effective on August 1, 1978, 
subject to refund. CPL is hereby di
rected to file the modified fuel clause 
as set forth herein.

(D) The petitioners, South Texas 
Electric Cooperative, Inc., and Medina 
Electric Cooperative, Inc., are hereby 
permitted to intervene in this proceed
ing subject to the rules and regula
tions of the Commission; Provided, 
however, That participation by such 
intervenors shall be limited to matters 
set forth in their respective petitions 
to intervene; and Provided further, 
That the admission of such interven
ors shall not be construed as recogni
tion by the Commission that they 
might be aggrieved because of any 
order or orders of the Commission en
tered in this proceeding.

(E) The staff shall prepare and serve 
top sheets on all parties on or before 
December 1,1978.

(F) A presiding administrative law 
judge to be designated by the chief ad
ministrative law judge for that pur
pose (see, delegation of authority, 18 
CFR 3.5(d)), shall convene a confer
ence in this proceeding to be held 
within ten (10) days after the serving 
of top sheets in a hearing room of the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426. Said law 
judge is authorized to establish all 
procedural dates and to rule upon all

motions as provided for in the Com
mission’s rules of practice and proce
dure.

(G) CPL is granted a waiver of the 
Commission’s notice requirements 
with regard to the fuel adjustment 
clause and denied an extension of time 
for filing the required fuel clause in 
docket No. ER77-331.

(H) CPL’s motion for summary re
jection of STEC/MEC price squeeze 
allegation is denied. The presiding ad
ministrative law judge shall convene a 
prehearing conference within 15 days 
from the date of this order for the 
purpose of hearing the petitioners’ re
quest for data required to present its 
case on the price-squeeze issue.

(I) The Secretary shall cause prompt 
publication of this order to be made in 
the F ederal R egister.

By the Commission.
K enneth F. P lumb, 

Secretary.
[FR Doc. 78-25390 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. CP78-489]

COLUMBIA GULF TRANSMISSION CO ., ET A L  

Pipeline Application

September 1,1978.
Take notice that on August 18, 1978, 

Columbia Gulf Transmission Co. (Co
lumbia Gulf), P.O. Box 683, Houston, 
Tex. 77001, and Tennessee Gas Pipe
line Co., a division of Tenneco Inc. 
(Tennessee) filed in docket No. CP78- 
489 a joint application for certificates 
of public convenience and necessity 
authorizing the construction and oper
ation of certain pipeline facilities on
shore and offshore Louisiana.

Applicants propose to construct and 
operate approximately 30.2 miles of 
36-inch pipeline onshore and offshore 
Louisiana, to install and operate a
4,000 horsepower (site rating) gas tru- 
bine and centrifugal compressor unit 
on an existing platform located in 
block 245 Vermilion area, offshore 
Louisiana and to install a sixth dehy
dration train at Pecan Island, Vermil
ion Parish, La. The pipeline will be a 
partial loop of the western shoreline 
of the Blue Water project which is 
jointly owned by Applicants. The in
stallation of such facilities will in
crease the capacity of the Blue Water 
project 300 MMcf per day of which 
200 MMcf per day will be for Colum
bia Gulf and 100 MMcf per day will be 
for Tennessee.

Any person desiring to be heard or 
to make any protest with reference to 
said application, on or before Septem
ber 25, 1978, should file with the Fed
eral Energy Regulatory Commission; 
Washington, D.C. 20426, a petition to 
intervene or a protest in accordance

with the requirements of the Commis
sion’s rules of practice and procdeure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid
ered by it in determining the appropri
ate action to be taken, but will not 
serve to make the protestants parties 
to the proceeding. Any person wishing 
to ‘become a party to a proceeding, or 
to participate as a party in any hear
ing therein, must file a petition to in
tervene in accordance with the Com
mission’s rules.

Take further notice that, pursuant 
to the authority contained in and sub
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission on this 
application if no petition to intervene 
is filed within the time required 
herein, if the Commission on its own 
review of the matter finds that a grant 
of the certificate is required by the 
public convenience and necessity. If a 
petition for leave to intervene is 
timely filed, or if the Commission on 
its own motion believes that a formal 
hearing is required, futher notice of 
such hearing will be duly-given.

Under the procedure herein pro
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear
ing.

K enneth F. P lumb 
Secretary.

[FR Doc. 78-25391 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. RP78-65]

EAST TENNESSEE NATURAL G A S  CO .

Report o f Flow Through o f Refunds

September 1,1978.
Take notice that on August 28, 1978, 

East Tennessee Natural Gas Co. (East 
Tennessee) tendered for filing a report 
of flow through of refunds made pur
suant to section 23 of the general 
terms and conditions of Sixth Revised 
Volume No. 1 of its FERC gas tariff.

East Tennessee states that on July 
14, 1978, it received a refund from 
Tennessee Gas Pipeline Co., a division 
of Tenneco Inc. (Tennessee) represent
ing the refund payable to East Ten
nessee resulting from the Commis
sion’s letter order dated May 1, 1978, 
approving a settlement agreement in 
docket Nos. RP75-13, et al. East Ten
nessee states that section 23 of its cur
rently effective FERC gas tariff re
quires that East Tennessee flow 
through the refund received from 
Tennessee within 45 days of receipt. 
East Tennessee further states that the 
report of refunds shows the amount of
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refund flowed through to each of its 
jurisdictional customers.

East Tennessee states that copies of 
the filing have been mailed to all its 
jurisdictional customers and affected 
state regulatory commissions.

Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with §§ 1.8 and 1.10 of the Commis
sion’s rules of practice and procedure 
(18 CFR 1.8, 1.10). All such petitions 
or protests should be filed on or before 
September 20, 1978. Protests will be 
considered by the Commission in de
termining the appropriate action to be 
taken, but will not serve to make prot
estants parties to the proceeding. Any 
person wishing to become a party 
must file a petition to intervene; pro
vided^ however, that any person who 
has previously filed a petition to inter
vene in this proceeding is not required 
to file a further petition. Copies of 
this filing are on file with the Commis
sion and are available for public in
spection.

K enneth F. P lumb, 
Secretary.

[FR Doc. 78-25392 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket Nos. ER78-520 and ER77-488 

(Phase I)]
EL PASO  ELECTRIC CO.

Order Establishing Procedures, Consolidating 
Proceedings, Rejecting Filing as a Rate 
Schedule, and Granting Intervention

August 30,1978.
On July 31, 1978, El Paso Electric 

Co. (El Paso) tendered for filing pro
posed increased rates and charges for 
sales applicable to Rio Grande Electric 
Cooperative, Inc., at the Dell City and 
Van Horn delivery points and to Com
munity Public Service Co. By this 
filing, El Paso seeks through the inclu
sion of construction work in progress 
(CWIP) in rate base 1 to increase rev
enues from jurisdictional sales and ser
vices by $525,700 (9 percent) for the 
12-month period succeeding August 31, 
1978. El Paso indicates that it is not 
requesting interim rate relief during 
the period that its CWIP claim is 
being litigated, and will continue to 
charge those rates placed into effect 
on December 1, 1977, in docket No. 
ER77-488, subject to refund, or as 
such rates may be adjusted.

According to El Paso, the instant ap
plication is a request for inclusion in 
rate base of nuclear generation con
struction work in progress associated 
with the Company’s participation in

'This filing is made pursuant to 18 CFR 
2.16 and 18 CFR 35.13.

the Palo Verde project. El Paso main
tains that this request continues and 
expands the relief sought in docket 
No. ER77-488 under the “severe finan
cial difficulty” standard enunciated in 
order No. 555* and updates total Com
pany Palo Verde CWIP levels through 
December 31, 1977. El Paso represents 
that it continues to experience strain 
on its financing capability occasioned 
by its extensive construction program, 
most notably its participation in the 
Palo Verde project. In support of its 
claim of “severe financial difficulties”, 
El Paso indicates that in June 1978, 
Standard & Poors downgraded the 
Company’s rating for commercial 
paper issuance from A -l to A-2, citing 
the extensive financing program 
facing Hie Company.

In addition, El Paso requests the 
Commission to prescribe expedited 
procedures for the disposition of its 
CWIP claim consistent with those out
lined'in public service of New Hamp
shire and Public Service Co. of New 
Mexico.3 El Paso also seeks consolida
tion of the instant proceedings with 
those in phase I of docket No. ER77- 
488, alleging that consolidation would 
provide a more complete record on the 
issues than would be the case in sepa
rate proceedings.

El Paso is incorporated under the 
laws of the State of Texas with its 
principal business office at El Paso, 
Tex., and is engaged in the generation, 
t r ansmission, distribution, and sale of 
electrical energy in the States of 
Texas and New Mexico.

Notice of the filing was issued on 
August 8, 1978, with responses due on 
or before August 18, 1978. On August 
11, 1978, Community Public Service 
Co. (Com m unity) filed a petition to in
tervene. Community indicates that it 
has a significant interest in these pro
ceedings and that interest cannot be 
adequately represented by any other 
party herein.

Thereafter, on August 18, 1978, Rio 
Grande Electric Cooperative (Rio 
Grande) filed a protest, petition to in
tervene and motion to consolidate. In 
support of the pleading, Rio Grande 
asserts that it is a wholesale for resale 
customer of El Paso, and takes service 
from the Company at two delivery 
points. Rio Grande states that no 
other party to this proceeding can ade
quately protect interests.

Additionally, Rio Grande maintains 
that the Commission should order El 
Paso to file rate schedules incorporat
ing only the cost of service related in
crease in rates included in this applica
tion. Finally, Rio Grande concures

2 Order No. 555, docket No. RM75-13, 
issued Nov. 8, 1976, 18 CFR 2.16(b).

3 Public Service Company of New Hamp
shire, docket Nos. EL78-15 and ER78-339, 
issued June 9, 1978; Public Service Co. of 
New Mexico, docket Nos. ER78-337, et al., 
issued June 30,1978.

with the El Paso request that this pro
ceeding be consolidated with docket 
No. ER77-488 for the purpose of hear
ing and decision. Rio Grande further 
maintains that El Paso should be di
rected to restate its application so as 
to exclude unamortized investment 
tax credits from capital structure. Rio 
Grande alleges that El Paso’s action in 
the filing of the instant application 
constitutes constructive abandonment 
of its prior application. According to 
Rio Grande, analysis of the two filings 
(docket No. ER77-488 and docket No. 
ER78-520) reveals that El Paso has 
undertaken to make a much more de
tailed showing of its alleged need for 
the inclusion of CWIP in rate base. In 
this proceeding, El Paso offers the tes
timony of thirteen (13) witnesses, to
gether with supporting schedules and 
exhibits, whereas in the prior proceed
ing El Paso included the testimony of 
only four witnesses.

On August 17, 1978, the presiding 
judge issued an order staying phase I 
of the procedural schedule, inter alia, 
in docket No. ER77-488, pending Com
mission review of the instant applica
tion. The judge’s decision to grant a 
stay was premised on the rationale 
that the Commission would consoli
date the two dockets, that there would 
be many procedural problems if hear
ings commenced on phase I in docket 
No. ER77-488, and subsequently the 
Commission consolidated the two 
dockets and that it was doubtful that 
any time would be saved by proceeding 
with phase I until the Commission 
ruled on the motion to consolidate. 
The judge certified the question of 
whether the stay of phase I of the 
proceedings in docket No. ER77-488 
should continue until Commission 
review of the application in dockTet No. 
ER78-520 for our resolution.

On August 22, 1978, El Paso filed 
comments on the certification of ques
tion by the presiding judge (docket 
No. ER77-488). El Paso indicates that 
the sole purpose of the application in 
docket No. ER78-520 is for the updat
ing of the CWIP balance from that 
balance per books on December 31, 
1976 in docket No. ER77-488 to that 
on December 31, 1977. In anticipation 
of a Commission order directing addi
tional direct testimony on CWIP, El 
Paso alleges that it sought to short-cut 
the procedure by submitting direct 
testimony responding to the consider
ations raised in Public Service Co. of 
New Hampshire and Public Service Co. 
of New Mexico, supra., as they could 
be related to El Paso. According to El 
Paso, most of the information filed as 
direct testimony in docket No. ER78- 
520 could be properly classified as re
buttal to the staff testimony in docket 
No. ER77-488. El Paso urges that con
solidation is proper and that the pre
siding judge’s stay on phase I proce-
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dural dates in docket No. ER77-488 be 
lifted so as to permit resumption of 
the proceedings as near as practicable 
to the dates originally set. In addition, 
El Paso requests the Commission to 
establish phase II proceedings in 
docket No. ER78-520 so that the cost 
of service issues raised therein can be 
heard.

Discussion

Both El Paso and Rio Grande seek 
consolidation of the instant proceed
ing with those in phase I of docket No. 
£9177-488. 18 CFR 1.20(b) indicates 
that:

The Commission upon its own motion, or 
upon motion by a party or staff counsel, 
may order proceedings involving a common 
question of law or fact to be consolidated 
for hearing on any or all the matters in 
issue in such proceedings.
We conclude that common questions 
of law and fact exist in these proceed
ings as to CWIP and rate of return 
and that it is appropriate to determine 
the merits of El Paso’s claim for inclu
sion of CWIP in rate base under the 
severe financial difficulty exception by 
consolidation of the proceedings in 
this docket with those in phase I of 
docket No. ER77-488. In light of the 
fact that we have determined that 
consolidation is appropriate, the stay 
ordered by the presiding judge on 
August 17, 1978, in phase I of docket 
No. ER77-488 is hereby vacated con
sistent with the instructions as set 
forth hereinafter. Additionally, we 
conclude that a phase II proceeding in 
docket No. ER78-520 is not warranted 
inasmuch as El Paso has represented 
that the sole purpose of the filing 
herein is the updating of CWIP bal
ances from the balance per books on 
December 31, 1976 in docket No. 
ER77-488 to December 31,1977.

The portion of the application in 
docket No. ER78-520 that purports to 
be a rate schedule filing within the 
meaning of 18 CFR 35.13 is hereby re
jected in its entirety since it involvies 
rates which are to become effective at 
an unspecified future date. El Paso 
has not demonstrated good cause war
ranting the waiver of 18 CFR 35.3 in 
this case.

It is well settled that all CWIP 
except that portion which relates to 
pollution control and fuel conversion 
facilities must be excluded from rate 
base unless there is a showing by the 
Company of “severe financial difficul
ty which cannot be otherwise alleviat
ed without materially increasing the 
cost of electricity to consumers,” 4 as 
well as a showing of the futility of al
ternatives and as to how the addition
al revenues generated from the inclu
sion of CWIP in rate base will alleviate 
the claimed severe financial difficul-

4 Order No. 555, docket No. RM75-13, 
issued Nov. 8,1976, at page 16.

NOTICES

ty.5 We conclude that El Paso’s filing 
herein (docket No. ER78-520) relating 
to the proposed inclusion of CWIP in 
rate base under the “severe financial 
difficulty” standard constitutes an 
effort to address the considerations 
raised by the Commission in Public 
Service Co. of New Hampshire and 
Public Service Co. of New Mexico.*

El Paso’s CWIP presentation in 
ER78-520 is transmitted to the presid
ing judge in docket No. ER77-488 for 
the purpose of consolidation with the 
proceedings in phase I of docket No. 
ER77-488. Pursuant to 18 CFR 1.27 
the presiding judge is hereby granted 
the discretion to rule upon the rel
evancy of all evidence sought to be in
troduced by the parties to the pro
ceedings and to establish such proce
dural dates as are appropriate for the 
expeditious disposition of these con
solidated proceedings.

The inclusion of CWIP in rate base 
under 18 CFR 2.16(b) can only be 
granted prospectively from a final 
order of the Commission on rehearing. 
Indeed, El Paso acknowledges that 18 
CFR 2.16(b) contemplates such a pro
cedure. In accordance with 18 CFR 
2.16(b), upon the issuance of a final 
Commission decision on rehearing in 
phase I of the consolidated proceed
ings approving the inclusion of some 
ofr all of CWIP in rate base, El Paso 
will be directed to proffer a compli
ance filing under the applicable por
tion of the Federal Power Act. The 
consolidated proceedings shall be insti
tuted under both sections 205 and 
206(a) of the Federal Power Act.

Rio Grande’s argument concerning 
the exclusion of amortized investment 
tax credits from the capital structure 
is persuassive. The Commission in 
Carolina Power & Light Co., opinion 
No. 19, issued August 2, 1978, held 
that the return allowed on accumulat
ed deferred income tax credits should 
be measured by the overall rate of 
return rather than the higher 
common equity return. Therefore, we 
shall direct El Paso to refile its capital 
structure to reflect the investment tax 
credit in a manner that is consistent 
with the Carolina Power & Light 
Company opinion.

We find that Community and Rio 
Grande have demonstrated interests 
which may be directly affected and 
which may not be adequately repre
sented by existing parties to tbe pro
ceeding. We further find that partici
pation by Community and Rio Grande 
may be in the public interest and, as a

6 Public Service Co. of New Hampshire, 
docket No. ER78-339 and EL78-15, issued 
June 9, 1978; Louisiana Power & Light Co., 
docket No. ER77-533, issued Aug. 26,1977.

* Public Service Co., of New Hampshire, 
docket No. EL78-15 and ER78-339, order 
issued June 9, 1978 and Public Service Co., 
of New Mexico, docket Nos. ER78-337 and 
ER78-338, order issued June 30,1978.

40293

result, will grant intervenor status to 
them.

The Commission finds: It is neces
sary and in the public interest that an 
evidentiary hearing be held in this 
docket in order for the Commission to 
discharge its responsibilites under sec
tions 205 and 206 of the Federal Power 
Act.

The Commission orders: (A) Pursu
ant to the authority contained in and 
subject to the jurisdiction conferred 
upon the Federal Energy Regulatory 
Commission by section 402(a) of the 
Department of Energy Act and by the 
Federal Power Act, particularly sec
tions 205, 206, 301, 308, and 309. there
of and pursuant to the Commission’s 
rules of practice and procedure and to 
the regulations under the Federal 
Power Act (18 CFR Chapter I), a 
public hearing shall be held concern
ing the justness and reasonableness of 
the rates and charges included in the 
subject filing of El Paso as proposed to 
be revised herein.

(B) El Paso’s motion to consolidate 
the proceeding in docket No. ER78- 
520 with those in phase I of ER77-488, 
is hereby granted.

(C) Community and Rio Grande are 
hereby permitted to intervene in the 
consolidated proceedings subject to 
the rules and regulations of the Com
mission: Provided, however, That par
ticipation of such intervenors shall be 
limited to the matters affecting assert
ed rights and interests specifically set 
forth in the petition to intervene: And 
provided further, That the admission 
of such intervenors shall not be con
strued as recognition by the Commis
sion that they might be aggrieved by 
any orders entered in this proceeding.

(D) The administrative law judge is 
hereby granted the discretion to estab
lish all additional dates and proce
dures to be followed for the phased, 
consolidated proceedings.

(E) El Paso is directed to refile its 
capital structure to be consistent with 
the Commission treatment of invest
ment tax credit in opinion No. 19, 
Carolina Power & Light Co., within 
thirty (30) days of the issuance of this 
order.

(F) Waiver of section 35.3 of the reg
ulations is not appropriate.

(G) El Paso’s rate schedule filing 
tendered herein is hereby rejected.

(H) The Secretary shall cause 
prompt publication of this order to be 
made in the F ederal R egister.

By the Commission.
K enneth F. P lumb, 

Secretary.
[FR Doc. 78-25393 Filed 9-8-78; 8:45 ami
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[6740- 02]
[Docket No. CP77-583]

EL PASO NATURAL G A S  CO .

Petition To Amend

September 1,1978.
Take notice that on August 21. 1978, 

El Paso Natural Gas Co. (Petitioner), 
P.O. Box 1492, El Paso, Tex. 79978, 
filed in docket No. CP77-583 a petition 
to amend the order of December 14, 
1977, issued in the instant docket (57
FERC---- ) pursuant to section 7(c) of
the Natural Gas Act and section 
157.7(b) of the Commission’s regula
tions (18 CFR 157.7(b)) so as to autho
rize an increase in the cost limitation 
which Petitioner is authorized for the 
construction of certain budget-type fa
cilities, all as more fully set forth in 
the petition to amend on file with the 
Commission and open to public inspec
tion.

It is indicated that pursuant to the 
order of December 14, 1977, Petitioner 
was authorized, inter alia, to con
struct, diming the calendar year 1978, 
and operate gas-purchase facilities at a 
total aggregate cost of $5 million, with 
an out-of-pocket single project v cost 
limitation of $1,250,000. Petitioner 
states that the success of its gas acqui
sition activities has resulted in the 
construction of gas-purchase facilities 
in excess of those facilities envisioned 
by it at the time that the initial appli
cation was being prepared for filing. 
Petitioner now projects that the ag
gregate cost for budget-type construc
tion of gas-purchase facilities during 
the balance of the calendar year 1978 
may exceed the total cost limitation of 
$5 million, it is stated. Consequently, 
Petitioner requests that the December 
14, 1977, order be amended to increase 
said authorized aggregate cost limita
tion from $5 million to $7 million.

Any person desiring to be heard or 
to make any protest with reference to 
said petition to amend should on or 
before September 25, 1978, file with 
the Federal Energy Regulatory Com
mission, Washington, D.C. 20426, a pe
tition-to intervene or a protest in ac
cordance with the requirements of the 
Commission’s rules of practice and 
procedure (15 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considerd by it 
in determining the appropriate action 
to be taken but will not serve to make 
the protestants parties to the proceed
ing. Any person wishing to become a 
party to a proceeding or to participate 
at a party in any hearing therein must

file a petition to intervene in accord
ance with the Commission’s rules.

K enneth F. P lumb, 
Secretary.

[FR Doc. 78—25394 Filed 9-8-78; 8:45 am)

[6740- 02]
[Docket No. CP73-244] 

MIDWESTERN G A S  TRANSMISSION CO .

Petition To Amend

September 1,1978.
Take notice that on August 11, 1978, 

Midwestern Gas Transmission Co. 
(Applicant), 1100 Milam Building, 
Houston, Tex. 77002, filed in docket 
No. CP73-244, a petition to amend 
opinion No. 743 and order issued Sep
tember 9, 1975, in said docket, pursu
ant to section 7(c) of the Natural Gas 
Act, to delete the authorization for 
the construction and operation of cer
tain facilities and to grant an exten
sion of the time to construct certain 
other facilities, all as more fully set 
forth in the application on file with 
the Commission and open to public in
spection.

Specifically, Applicant states that in 
opinion No. 743 Applicant was granted 
a certificate of public convenience and 
necessity authorizing it to transport 
and deliver natural gas to Northern Il
linois Gas Co. for the account of NI- 
Gas Supply, Inc., and for the construc
tion and operation of two related com
pressors on Applicant’s southern 
system. Applicant further states that 
by order issued December 6, 1977, the 
Commission “for good cause shown’’ 
granted an extension until October 19,
1978, for the completion of the facili
ties authorized. The facilities author
ized have not been constructed, Appli
cant States, because it has been able to 
transport the volumes of gas without 
the construction and operation of the 
authorized facilities. This has been 
possible, Applicant states, because Ap
plicant is required to transport a 
smaller percentage of gas under the 
authorization granted in opinion No. 
743 than was proposed by Applicant’s 
original application, and because the 
total volume of gas to be transported 
for the account of NI-Gas Supply, Inc. 
has been less than predicted at the 
time of the application.

Applicant further states that it does 
not now anticipate the need for all the 
facilities authorized and accordingly 
requests the certificate issued in 
docket No. CP73-244 be amended to 
delete the authorization for the con
struction and operation of the 3,500- 
horsepower compressor at station 2118 
and additionally requests that the au
thorization to construct and operate 
the 1,100-horsepower addition at sta
tion 2110 be extended to October 19,
1979.

Any person desiring to be heard or 
to make any protest with reference to 
said petition to amend should on or 
before September 25, 1978, file with 
the Federal Energy Regulatory Com
mission, Washington, D.C. 20426, a pe
tition to intervene or a protest in ac
cordance with the requirements of the 
Commission’s rules of practice and 
procedure (18 CFR 1.8 or 1.10) and the 
regulations under the Natural Gas Act 
(18 CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter
vene in accordance with the Commis
sion’s rules.

K enneth F. P lumb, 
Secretary.

[FR Doc. 78-25395 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket NO.ER78-5151
M O N TA N A  POWER CO .

Order Accepting Rates for Filing and Suspend
ing Proposed Rate Increase, Granting 
W aiver, Initiating Hearing, and Establishing 
Procedures

August 31,1978.
On July 28, 1978, the Montana 

Power Co. (Montana) submitted for 
filing a proposed increase in its rates 
for service to Big Horn County Elec
tric Cooperative (Big Horn) and Cen
tral Montana Electric Generation & 
T ransmission Cooperative (Central 
Montana), two wholesale for resale 
customers. Based on the 12-month test 
period ending August 31, 1978, the 
proposed rates would increase rev
enues by approximately $2.8 million 
(162 percent).

Public notice of Montana’s filing was 
issued August 8, 1978, with responses 
due on or before August 18, 1978. On 
August 28, 1978, Central Montana 
filed a petition to intervene out of 
time.

Wholesale service to these two rural 
cooperative customers is provided by 
Montana under separate rate sched
ules 1 that consist of a single demand 
charge, a two-step energy charge, and 
monthly minimum bill. These charges 
are increased by Montana’s submittal 
but the present rate design is retained. 
There is no fuel clause in either the 
present or proposed rate schedules.

In its transmittal letter^ Montana 
states that it has negotiated an agree
ment with Big Horn and Central Mon
tana that the rate increases be filed

‘See attachment A for rate schedule des
ignations.
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with a September 1, 1978, proposed ef
fective date but with a request that 
the rates be suspended for 3 months 
until December 1, 1978. Montana 
states that during this period the coo
peratives will have additional time in 
which to implement a corresponding 
rate increase with respect to their cus
tomers.

Montana further states that it does 
not have time recording demand 
meters at the points at which service 
is provided to Central Montana and 
Big Horn, and for this reason it is 
unable to submit actual coincident 
demand data as required by section 
35.13(b) of the Commission’s regula
tions. Montana states that the coinci
dent demand data which it did provide 
is synthesized, based on actual non
coincident demand data and Bary 
Curve analysis of 1976 data of another 
utility, and provides a reasonable ap
proximation of the cooperative’s load 
characteristics. Montana, therefore, 
has requested that the Commission’s 
requirement with regard to actual co
incident demand data be waived.

Review of Montana’s filing indicates 
that the proposed rates have not been 
shown to be just and reasonable and 
may be unjust, unreasonable, unduly 
discriminatory, preferential, or other
wise unlawful. We shall therefore 
accept Montana’s submittal for filing 
and suspend the proposed rates for 3 
months, to become effective December 
1, 1978, subject to refund. In so doing, 
we waive our requirements with regard 
to coincident demand data for the two 
cooperatives but do not at this time 
reach any conclusion as to the merits 
of the methodology employed by Mon
tana to produce the data. Further
more, we shall direct Montana to 
refile its capital structure to reflect 
the investment tax credit component 
which is consistent with Carolina 
Power & Light Co., Opinion No. 19, 
issued August 2, 1978, where we held 
that the return allowed on accumulat
ed deferred income tax credits should 
be measured by the overall rate of 
return rather than the higher 
common equity return; and to reflect 
the Commission’s determination on 
the treatment of account 281.2

The Commission orders: (A) Pursu
ant to the authority contained and 
subject to the jurisdiction conferred 
upon the Federal Energy Regulatory 
Commission by section 402(a) of the 
Department of Energy act and by the 
Federal' Power Act, particularly sec
tions 205, 206, 301, 308, and 309 there
of, and pursuant to the Commission’s 
rules of practice and procedure and to 
the regulations under the Federal 
Power Act (18 CFR Chapter I), a

* Minnesota Power & Light Co., Opinion 
No. 12, issued Apr. 14, 1978; Carolina Power 
& Light Co., Opinion No. 19, issued Aug. 2, 
1978.

public hearing shall be held concern
ing the justness and reasonableness of 
the rate increase proposed by Mon
tana Power Co. in this proceeding.

(B) Within thirty (30) days from the 
date of this order, Montana shall 
refile its rates and capital structure re
sponding to the accumulated deferred 
income tax credit considerations noted 
above in conformance with Opinion 
No. 19, Carolina Power & Light Co., 
and the treatment of account 281 as 
set forth in the decisions in footnote.

(C) The proposed increased rates 
and charges filed by the Montana 
Power Co. on July 28, 1978, are hereby 
accepted for filing subject to the re
quirements of paragraph B, supra, and 
are suspended and the use thereof de
ferred until December 1, 1978, when 
they shall become effective, subject to 
refund.

(D) Waiver of the requirement to 
file actual coincident demand data in 
statement M pursuant to § 35.13(b) of 
the Commission’s rules and regula
tions is hereby granted.

(E) The Federal Energy Regulatory 
Commission staff shall serve top 
sheets in this proceeding on or before 
December 5,1978.

(F) For good cause shown, central 
Montana Electric Generation & 
Transmission Cooperative is hereby 
permitted to intervene in this proeeed-

[6740- 02]

[Docket No. CP78-492]

MOUNTAIN FUEL SUPPLY CO .

Application

September 1,1978.
Take notice that on August 21, 1978, 

Mountain Fuel Supply Co. (Appli
cant), 180 East First South Street, 
P.O. Box 11368, Salt Lake City, Utah 
84139, filed in docket No. CP78-492 an 
application pursuant to section 7(c) of 
the Natural Gas Act for a certificate 
of public convenience and necessity

ing subject to the rules and regula
tions of the Commission: Provided, 
however, That participation of such 
intervenor shall be limited to the mat
ters affecting asserted rights and in
terests specifically set forth in the pe
tition to intervene: And Provided fur
ther, That the admission of such inter
venor shall not be construed as recog
nition by the Commission that it 
might be aggrieved by any orders en
tered in this proceeding.

(G) A presiding administrative law 
judge to be designated by the Chief 
Administrative Law Judge for that 
purpose shall preside at a prehearing 
conference in this proceeding to be 
held within (10) days after the serving 
of the top sheets in a hearing room of 
the Federal Energy Regulatory Com
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426. Said judge is 
authorized to establish procedural 
dates and rule upon all motions 
(except motions to consolidate and 
sever, and motions to dismiss) as pro
vided for in the Commission’s rules of 
practice and procedure.

(H) The Secretary shall cause 
prompt publication of this order to be 
made in the F ederal R egister.

By the Commission.
K enneth F. P lumb, 

Secretary.

authorizing the exchange of natural 
gas with Northwest Pipeline Corp. 
(Northwest), all as more fully set forth 
in the application on file with the 
Commission and open to public inspec
tion.

Applicant requests authorization to 
exchange with Northwest volumes of 
natural gas produced in the Hogback 
Ridge area of Rich County, Utah, pur
suant to the terms of a gas transporta
tion and exchange agreement dated 
June 1, 1978, between the two compa
nies. It is indicated that Applicant 
would purchase such gas from Ameri
can Quasar' Petroleum Co. of New 
Mexico (American Quasar), a small

Attachment A
T h e  M ontana P o w er  C o .

Rate Schedule Designations
Instrument: Schedule REC-78.
Dated: Undated.
Filed: July 28,1978.

Designation Description Supersedes

(1) Supp. No. 8 to Rate 
Schedule FERC No. 39.

(2) Supp. No. 2 to Rate 
Schedule FERC No. 40.

Central Montana Q & T Cooperative. Supp. No.
No. 39.

Big Horn County Cooperative...........
3 to Rate Schedule FERC

[FR Doc. 78-25396 Filed 9-8-78; 8:45 am]
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producer. The initial price which Ap
plicant would pay for such gas would 
be determined in accordance with the 
provisions of opinion No. 770-A issued 
November 4, 1976, in docket No. 
RM75-14 and any subsequent amend
ments thereto, which initial base price 
is $1.51 per Mcf, it is stated.

The application states that in con
sideration of the gas transportation 
and exchange agreement between Ap
plicant and Northwest, Applicant as
signed and transferred to Northwest 
right, title, and interest to 50 percent 
of the gas purchase contract with 
America Quasar. Northwest would, 
therefore, purchase 50 percent of the 
production directly from the producer, 
obviating the need for an Applicant 
tariff relating to this proposal, it is as
serted.

It is indicated that Northwest would 
receive the subject gas at the wellhead 
and through gathering lines and ap
purtenant facilities, deliver such gas to 
a point of interconnection with its ex
isting transmission line in Rich 
County, Utah. Pursuant to the gas 
transportation and exchange agree
ment, Northwest would redeliver 50 
percent of the gas to Applicant at the 
existing Applicant-Northwest delivery 
point near Green River, Wyo., it is 
said. Applicant states that it would 
pay Northwest 3.5 cents per Mcf for 
gathering and transportation of the 
subject gas.

Any person desiring to be heard or 
to make any protest with reference to 
said application should on or before 
September 25, 1978, file with the Fed
eral Energy Regulatory Commission, 
Washington, D.C. 20426,,a petition to 
intervene or a protest in accordance 
with the requirements of the Commis
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10) and the regula
tions under the Natural Gas Act (18 
CFR 157.10). All protests filed with 
the Commission will be considered by 
it in determining the appropriate 
action to be taken but will not serve to 
make the protestants parties to the 
proceeding. Any person wishing to 
become a party to a proceeding or to 
participate as a party in any hearing 
therein must file a petition to inter
vene in accordance with the Commis
sion’s rules.

Take further notice that, pursuant 
to the authority contained in and sub
ject to the jurisdiction conferred upon 
the Federal Energy Regulatory Com
mission by sections 7 and 15 of the 
Natural Gas Act and the Commission’s 
rules of practice and procedure, a 
hearing will be held without further 
notice before the Commission on its 
designee on this application if no peti
tion to intervene is filed within the 
time required herein, if the Commis
sion on its own review of the matter 
finds that a grant of the certificate is

required by the public convenience 
and necessity. If a petition for leave to 
intervene is timely filed, or if the 
Commission on its own motion be
lieves that a formal hearing is re
quired, further notice of such hearing 
will be duly given.

Under the procedure herein pro
vided for, unless otherwise advised, it 
will be unnecessary for Applicant to 
appear or be represented at the hear
ing.

K enneth F. P lumb, 
Secretary.

CFR Doc. 78-25397 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. RP71-125 (PGA No. 78-2)]
NATURAL G A S  PIPELINE CO . O F AMERICA

Order Accepting for Filing, Suspending, and
Setting for Hearing, Proposed Purchased Gas
Adjustment Rate Increase

August 31,1978.
On July 19, 1978, Natural Gas Pipe

line Co. of America (Natural) filed a 
PGA rate increase of 13.75 cents per 
Mcf under rate schedules DMQ-1, G- 
1, E-l, and AOR-1, plus an increase of 
14 cents per Mcf under rate schedules 
WS-1 and WS-2. In addition, the filing 
eliminates the ENGA surcharge which 
was added to the currently effective 
rates for the October 1, 1977, through 
August 31, 1978, period.

Our review of the filing indicates 
that the PGA includes two purchases 
from Oklahoma Natural Gas Co. at 
rates in excess of the appropriate na
tionwide rates. There is insufficient 
evidence for the Commission to find 
that the prices paid for these “emer
gency” purchases were at rates a pru
dent pipeline would have paid under 
similar circumstances. We will suspend 
the effectiveness of the filing one day 
until September 2, 1978, at which time 
the filing may be made effective sub
ject to refund," provided that the pro
posed rate is modified to reflect a sub
sequent reduction in the rates of Na
tural’s supplier, United Gas Pipeline 
Co., as approved by letter order dated 
August 10, 1978, in docket No. RP72- 
133. We will also set for hearing the 
question of the prudence of these pur
chases.

Public notice of Natural’s filing was 
issued on July 27, 1978, with protests 
and petitions to intervene due on or 
before August 18,1978.

The Commission orders: (A) The ef
fectiveness of the Substitute Thirty- 
Fourth Revised Sheet No. 5 to Natur
al’s FERC Gas Tariff, Third Revised 
Volume No. 1 is hereby suspended for 
1 day, until September 2, 1978, at 
which time it may be made effective 
subject to refund, provided that the 
PGA rate reflects the reduction in the 
pipeline supplier rates charged by

United Gas Pipe Line Co., as approved 
by letter order dated August 10, 1978, 
in docket No. RP72-133.

(B) Natural’s case-in-chief in support 
of the prudence of the above-refer
enced purchases shall be filed with 
this Commission no later than Octo
ber 2,1978.

(C) Staff’s statement of position 
shall be filed on or before November 1, 
1978.

(D) A presiding administrative law 
judge to be designated by the Chief 
Administrative Law Judge (18 CFR 
3.5(d)) shall convene a settlement con
ference in this proceeding to be held 
within 10 days after the service of 
Staff’s statement of position in a hear
ing room of the Federal Energy Regu
latory Commission, 825 North Capitol 
Street NE., Washington, D.C. 20426. 
The presiding administrative law 
judge is authorized to establish such 
further procedural dates as may be 
necessary and to rule on all motions 
(except motions to sever, consolidate 
or dismiss) as provided for in the rules 
of practice and procedure.

(E) The Secretary shall cause 
prompt publication of this order in the 
F ederal R egister.

By the Commission.
K enneth F. Plumb, 

Secretary.
CFR Doc. 78-25398 Filed 9-8-78; 8:45 am]

[6740- 02]

[Docket No. ER78-580]
NORTHERN STATES POWER 

Filing

August 31,1978.
Take notice that Northern States 

Power Co. (Company) on August 22, 
1978, tendered for filing Schedule A-l, 
Firm Power Service, Transmission 
Voltage for the City of Kenyon, pro
posed to be effective October 8,1978.

Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com
mission’s rules of practice and proce
dure (18 CFR 1.8 and 1.10). All such 
petitions or protests should be filed on 
or before September 11, 1978. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with
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the Commission and are available for 
public inspection.

K enneth P. P lumb, 
Secretary.

[FR Doc. 78-25399 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. OR78-10]
PACTEX PIPELINE CO.

Petition for Declaratory Order

, September 1, 1978.
Take notice that on August 14, 1978, 

supplemented August 17, 1978, Pactex 
Pipeline Co. (Pactex), 1725 Midland 
Building, Cleveland, Ohio 44115 filed 
in docket No. OR78-10 a petition pur
suant to section 554 of the Administra
tive Procedure Act (5 U.S.C. 554(e)) 
and the Interstate Commerce Commis
sion’s rules of practice and procedure 
(49 CFR Part 1100) requesting that 
the Commission issue an order declar
ing that certain expenditures will be 
included in petitioner’s cost of service 
when petitioner’s facilities are placed 
in service.

Pactex states that it is a wholly- 
owned subsidiary of the Standard Oil 
Co., an Ohio corporation (Sohio) 
which was organized for the purpose 
of constructing and operating a crude 
oil pipeline running approximately 
1,033 miles from Long Beach,. Calif, to 
Midland, Tex. Principal access to the 
pipeline will be through a new two- 
berth marine terminal to be construct
ed in the port of Long Beach. Pactex 
states that the proposed marine oil 
terminal and tankerage at Long Beach 
will result in pollution of the ambient 
air through the emission of hydrocar
bon vapors, sulfur oxides, nitrogen 
oxides and particulate matter to the 
atmosphere. Pactex further states 
that under applicable federal and 
state laws and regulations governing 
air quality in the South Coast Air 
Basin of California, the requirements 
for the construction and operation of 
the marine terminal include the ame- 
liorization by Pactex of existing 
sources of air pollution within such air 
basin.

Pactex recites that since it currently 
has no operations in the South Coast 
Air Basin, it proposes to satisfy the 
amelioration requirements by install
ing pollution control equipment on an
other party’s facilities, namely South
ern California Edison Co.’s Alamitos 
electric generating station, in order to 
reduce emissions to the atmosphere of 
particulate matter, sulfur dioxide, and 
various oxides of nitrogen, Pactex pro
poses to construct and install certain 
pollution control facilities, consisting 
of a scrubber system and an emission 
control system. Pactex states that pur
suant to an arrangement to be entered

between Pactex and Edison, Pactex 
will be responsible for all costs associ
ated with acquisition, construction and 
installation of the proposed pollution 
control facilities, together with all the 
expenses of operating and maintaining 
such facilities. Pactex states that the 
manner in which these costs will be 
treated by the Commission for rate
making purposes will have a signifi
cant impact on the economics of the 
entire pipeline project and that it de
sires to confirm, prior to proceeding 
with the project, that the Commission 
will allow Pactex or its successors to 
recover the expenditures for this pur
pose by including the cost of such fa
cilities in the project rate base and the 
expenses of operating and maintaining 
such facilities as operating and main
tenance expenses for ratemaking pur
poses.

Any person desiring to be heard or 
to make any protest with reference to 
said petition should on or before Sep
tember 14, 1978, file with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washing
ton, D.C. 20426, a petition to intervene 
or a protest in accordance with the re
quirements of the Commission’s rules 
of practice and procedure applicable in 
this proceeding (49 CFR Part 1100). 
All protests filed with the Commission 
will be considered by it in determining 
the appropriate action to be taken but 
will not serve to make the protestants 
parties to the proceeding.

K enneth F. Plumb, 
Secretary.

[FR Doc. 78-25400 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. ER78-517]

CONNECTICUT LIGHT & POWER CO.

Order Accepting for Filing, Suspending Pro
posed Rate Increase, Granting Intervention, 
Denying Request for Phased Hearing, Pro
viding for Hearing and Establishing Proce
dures

Issued August 31, 1978. 
On July 31, 1978, the Connecticut 

Light & Power Co. (CL&P) tendered 
for filing a proposed rate increase of 
$2,389,650 (6.7 percent) for the 12- 
month period succeeding the proposed 
effective date of September 1, 1978. 
The proposed increase is applicable to 
CL&P’s seven wholesale customers1 
under its FPC Electric Tariff 1st Re
vised Volume No. I.2

The Company states that the pro
posed rate schedule or the “R-4

\ City of Norwich; Borough of Jewett City; 
city of Norwalk, second taxing district; city 
of Norwalk, third taxing district; town of 
Wallingford; city of Groton, and Bozrah 
Light & Power Co.

2 See attachment A for rate schedule des
ignations.

Rate” 3 consists of increased energy 
and demand charges, elimination of 
separate facilities and power factor ad
justment charges, 4 and reduction of 
the late payment charge to 9 percent 
per annum. CL&P also proposes to 
change its fuel adjustment clause to 
synchronize revenues with fuel costs 
in the month of service and thereby 
eliminate the 1-month difference be
tween the fuel costs experienced by 
the Company and the fuel adjustment 
clause charges under the R-3 rate. 
Notice of the filing was issued on 
August 11, 1978, with protests and pe
titions to intervene due on or before 
August 21,1978.

On August 21, 1978, the Connecticut 
Municipal Group 5 (Petitioner) filed a 
protest and petition to intervene. The 
Petitioner consists of municipal whole
sale customers of CL&P which will be 
directly affected by the rate changes 
proposed herein. Therefore, we shall 
grant the Petitioner intervener status.

Petitioner moves for an expedited 
phased hearing on the issue of rate 
design. It asserts that rate design has 
been the subject of extensive eviden
tiary proceedings in the R -l and R-3 
rate cases involving these parties and 
that the instant filing is an attempt by 
CL&P to improperly perpetuate its re
strictive rate design despite the previ
ous adjudicatory procedures. Petition
er also requests a 5-month suspension 
of the instant filing based on alleged 
improper costing procedures that 
result in inflated cost support for the 
rates herein proposed.6 In addition, 
Petitioner raises price squeeze issues 
and makes certain allegations concern
ing price discrimination and the anti
competitive effect of the proposed 
rates.7

Our review of the filing and the 
pleadings indicates that the proposed 
rates have not been shown to be just

3 The “R-4 Rate” which is denominated as 
“FERC Electric Tariff Resale Service Rate 
R-4” is proposed to amend the Company’s 
“FPC Electric Tariff Resale Service Rate R- 
3” under which the Company presently pro
vides firm service to the affected seven 
wholesale customers.

4 The Company indicates that recovery of 
these costs will be made through increased 
demand charges.

*City of Groton, Borough of Jewett City, 
city of Norwich, second and third taxing dis
tricts of Norwalk, and town of Wallingford, 
Conn.

6 Petitioner raises the following cost of 
service issues: use of the average of begin
ning and end of the test rate base; depreci
ation expenses related to decommissioning 
costs of nuclear units; deferred tax reserve- 
accelerated amortization; amortization of 
power costs for Millstone Unit No. 1; income 
taxes; investment in retired units; cost allo
cation; cost of “excess capacity”; and 14.5 
percent rate of return on common equity.

7 An answer in opposition to Petitioners’ 
request for a phased hearing, a 5-month sus
pension period and a price squeeze proceed
ing was filed by CL&P on August 25, 1978.

FEDERAL REGISTER, V O L  43, NO . 176— M O N D AY , SEPTEMBER 11, 1978



40298 NOTICES

and reasonable and may be unjust, un
reasonable, unduly discriminatory, 
preferential, or otherwise unlawful. 
Consequently, we will suspend the pro
posed rates for 5 months and establish 
procedures for an evidentiary hearing 
on the issues, including price squeeze, 
involved in this filing. We will, howev
er deny Petitioners’ request for a 
phased expedited hearing. The issue 
of CL&P’s stratified rate design is in
volved in the docket No. ER76-320 
proceeding, which is awaiting initial 
decision by the Presiding Judge. Ac
cordingly, we believe that the expedi
tion of this issue will not be enhanced 
through the requested phased pro
ceeding.

We also note that CL&P’s case-in
chief included an assignment of a por
tion of EPRI costs to the resale cus
tomers and a failure to reduce rate 
base by the amount of accumulated 
provision for deferred Federal income 
taxes recorded in account 281. The 
latter procedure is in conflict with sev
eral prior FERC decisions.8 As to 
EPRI, in Carolina Power & Light Co., 
opinion No. 19, FERC affirmed the 
presiding judge’s initial decision on 
this issue removing allocated EPRI 
contributions from the wholesale cus
tomers’ cost of service. We note that 
contributions to EPRI are voluntary, 
that they are made on the basis of 
retail sales, and that many wholesale 
customers similarly make contribu
tions on the basis of their retail sales. 
Accordingly, we shall grant summary 
disposition on this issue as well. We 
would have required CL&P to refile 
rates to reflect those modifications. 
However, in this case, we note that the 
cost of refiling would be too great 
when compared to benefits to the con
sumers from the consequent rate re
duction. In the future, each utility is 
expected to file its cost support in ac
cordance with the determination 
herein on these issues.

The Commission finds: It is neces
sary and proper and in the public in
terest to accept for filing CL&P’s pro
posed rate filing, suspend, and defer 
the use thereof, all as hereinafter or
dered, and that an evidentiary hearing 
be held in the docket herein in order 
for the Commission to discharge its re
sponsibilities under section 205 of the 
Federal Power Act.

The Commission orders: (A) Pursu
ant to the authority contained in and 
subject to the jurisdiction conferred 
upon the Federal Energy Regulatory 
Commission by section 402(a) of the 
Department of Energy Act and by the 
Federal Power Act, particularly sec
tions 205, 206, 301, 307, 308, and 309 
thereof, and pursuant to the Commis-

8 Minnesota Power & Light Company, 
opinion No. 12, issued April 14, 1978; Caroli
na Power & Light Company, opinion No. 19, 
issued August 2,1978.

sion’s rules of practice and procedure 
and to the regulations under the Fed
eral Power Act (18 CFR Chapter I), a 
public hearing shall be held concern
ing the justness and reasonableness of 
the rate increase proposed by Con
necticut Light & Power Co. in this 
proceeding.

(B) Pending such hearing and deci
sion thereon, the proposed increased 
rates and charges filed by CL&P on 
July 31, 1978, are hereby accepted for 
filing, suspended and the use thereof 
deferred until February 1, 1979, when 
they shall become effective, subject to 
refund.

(C) The Federal Energy Regulatory 
Commission staff shall serve top 
sheets in this proceeding on or before 
January 5,1979.

(D) A presiding administrative law 
judge to be designated by the Chief 
Administrative Law Judge for that 
purpose shall preside at a prehearing 
conference in this proceeding to be 
held within ten (10) days after the 
serving of top sheets in a hearing 
room of the Federal Energy Regula
tory Commission, 825 North Capitol 
Street NE., Washington, D.C. 20426.

(E) Petitioner is permitted to inter
vene in this proceeding subject to the 
rules and regulations of the Commis-* 
sion; Provided, however, that partici
pation by this intervenor shall be lim
ited to matters set forth in its petition 
to intervene; and Provided, further, 
that the admission of this intervenor 
shall not be construed as recognition 
by the Commission that it might be 
aggrieved because of any order or 
orders of the Commission entered in 
this proceeding.

(F) An administrative law judge 
shall convene a prehearing conference 
within 15 days from the date of this 
order for the purpose of hearing inter- 
venor’s request for data required to 
present its case, including prima facie 
showings, on the price-squeeze. issues 
it raises. Said law judge is authorized 
to estalish all procedural dates and to 
rule upon all motions (except motions 
to consolidate and sever and motions 
to dismiss), as provided for in the 
Commission’s rules of practice and 
procedure.

(G) Petitioners’ request for an expe
dited, phased hearing on the issue of 
rate design is hereby denied.

(H) The Secretary shall cause 
prompt publication of this order to be 
made in the F ederal R egister.

By the Commission.
K enneth F. P lumb, 

Secretary.
Attachm ent A —T h e  Co n n ecticu t  L ig h t  a  

P o w er  C o ., D ocket N o . ER78 517
Dated: Undated.
Filed: July 31,1978.

FPC Electric Tariff 1st Revised Volume No. 
1

Designation Supersedes Sheet No.

2d revised sheet No. 1...... 1st revised sheet No. 1.
1st revised sheet No. 2..... Original sheet No. 2.
2d revised sheet No. 3...... 1st revised sheet No. 3.
2d revised sheet No. 4...... 1st revised sheet No. 4.
1st revised sheet No. 5..... Original sheet No. 5.
2d revised sheet No. 6...... 1st revised sheet No. 6.
1st revised sheet No. 7..... Original sheet No. 7.
2d revised sheet No. 8...... 1st revised sheet No. 8.
1st revised sheet No. 9..... Original sheet No. 9.
2d revised sheet No. 10.... 1st revised sheet No. 10.
3d revised sheet No. 11.... 2d revised sheet No. 11.
1st revised sheet No. UA Original sheet No. 11A. 
2d revised sheet No. 12.... 1st revised sheet No. 12.
2d revised sheet No. 13.«. 1st revised sheet No. 13. 
1st revised sheet No. 14... Original sheet No. 14. 
1st revised sheet No. 15... Original sheet No. 15. 
1st revised sheet No. 16... Original sheet No. 16. 
2d revised sheet No. 17.... 1st revised sheet No. 17.
1st revised sheet No. 18... Original sheet No. 18. 
1st revised sheet No. 19... Original sheet No. 19. 
1st revised sheet No. 20... Original sheet No. 20. 
1st revised sheet No. 21... Original sheet No. 21.
2d revised sheet No. 22_ 1st revised sheet No. 22.
2d revised sheet No. 23.... 1st revised sheet No. 23. 
1st revised sheet No. 24... Original sheet No. 24. 
1st revised sheet No. 25... Original sheet No. 25. 
1st revised sheet No. 26... Original sheet No. 26. 
1st revised and original Deleted, 

sheets Nos. 27-36.
[FR Doc. 78-25408 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. ER78-522]

Virginia Electric A  Power Co.

Order Accepting Rates for Filing, Suspending 
Proposed Rate Increase, Allowing Interven
tion, Providing for Hearing, Establishing 
Price-Squeeze Procedures, Denying Motion 
To Reject, and Granting Motion for Summary 
Judgment in Part

Issued August 30,1978.
On July 31, 1978, Virginia Electric & 

Power Co. (VEPCO) submitted for 
filing proposed rate increases to its Co
operative and Municipal customers.1 
The proposed rates would increase rev
enues by $28,788,246, or 19.86 percent, 
based on a test period of 12 months 
ending June 30, 1979. VEPCO requests 
an effective date of August 31,1978.

Notice of the filing was issued on 
August 4, 1978, with protests and peti
tions to intervene due on or before 
August 18, 1978. On August 14, 1978, a 
petition to intervene was filed on 
behalf of Old Dominion Electric Coop
erative, Northern Neck Electric Coop
erative, North Carolina Electric Mem
bership Corp. and Roanoke Electric 
Membership Corp. (hereinafter re
ferred to as “Cooperatives”). On 
August 17, 1978, Electricities of North 
Carolina (Electricities) filed a protest, 
petition to intervene, motion to reject 
or in the alternative, motion for sum
mary judgment, and request for hear
ing and maximum suspension. On 
August 25, 1978, VEPCO filed an 
answer in opposition to the motion to 
suspend of Cooperatives and an

'See appendix for rate schedule designa
tions.
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answer in opposition to motion to 
reject, motion for summary judgment 
and request for maximum suspension 
of Electricities.

In addition to their request for party 
status in this proceeding, Cooperatives 
raise a number of objections to 
VEPCO’s filing:

(1) The inclusion of “abandonment 
cost” associated with the recently can
celled Surry 3 and 4 nuclear units in 
the proposed rates.

(2) VEPCO’s proposed 14 percent 
return on common equity capital.

(3) Inclusion of book equity for the 
accumulated job development invest
ment tax credit in the cost of capital 
calculations.

(4) The inclusion of “certain estimat
ed nuclear fuel costs” as current ex
penses in its cost of service.

(5) VEPCO’s increase of its depreci
ation rates in period II test period over 
the depreciation rates of period I test 
period.

Cooperatives also raise allegations of 
anticompetitive conduct of VEPCO, 
particularly in regard to its activities 
concerning Old Dominion Electric Co
operative stemming from the late 
1940’s. Cooperatives additionally 
allege that VEPCO has opposed ef
forts by Cooperatives to become self- 
sufficient hi generation and has op
posed access by Cooperatives and 
Municipals to joint ownership of nu
clear plants.

As a remedy for VEPCO’s alleged 
anticompetitive conduct, Cooperatives 
request the Commission to affix a 
level of return below that level to 
which VEPCO might otherwise be en
titled. Cooperatives also request that 
the rates be suspended for the full 5 
month period.

Cooperatives’ petition also reserves 
the right to raise other issues in their 
testimony and at hearing.

Electricities move for rejection of 
the filing on the grounds that (1) 
VEPCO’s proposed period II change in 
depreciation rates is not supported 
and (2) VEPCO has included the costs 
of its recently cancelled Surry Nuclear 
units 3 and 4 in its cost of service.2 
Since our review has determined that 
VEPCO has substantially complied 
with the Commission’s filing require
ments, we shall deny Electricities’ 
motion. Municipal Light Boards v. 
F.P.C. 450 F.2d 1341, 1346 (D.C. Cir. 
1971). However, Electricities may raise 
these allegations in the course of the 
hearing procedures which we shall 
hereinafter order.

Electricities move for summary 
judgment on two other aspects of 
VEPCO’js rate filing: (a) Inclusion of 
accumulated job development deferred 
investment tax credit in its common 
equity component of its capital struc-

2 Cooperatives also raised these issues in 
their petition.

ture3 and (b) failure to deduct all non
investor supplied funds related to rate 
base expenditures from rate base.

We find that Electricities’ argument 
concerning Investment Tax Credit is 
correct. The Commission, in Opinion 
No. 19, Carolina Power & Light Co., 
issued August 2, 1978,4 held that “the 
return allowed on ADITC should be 
measured by the overall rate of return 
rather than the higher common 
equity return” (mimeo, page 7). There
fore, we shall direct VEPCO to refile 
its capital structure to reflect the 
invest tax credit component which is 
consistent with the Carolina Power & 
Light Opinion.

The other contention by Electric
ities, that certain other items should 
be deducted from VEPCO’s proposed 
rate base, is better left to the presid
ing judge for resolution after hearing.

Electricities also object to VEPCO’s 
proposed rate of return on equity; its 
tax normalization method; its cash 
working capital allowance; its alleged
ly inflated future test year projec
tions; its changes in nuclear fuel ac
counting; its treatment of Surry 3 and 
4 cancellation costs; its inclusion of 
North Anna Nuclear Unit 2 as a cost 
on the assumption that its commercial 
opeation will commence in March 
1979; its allegedly discriminatory dis
parity in high voltage discouts be
tween its Municipal and Cooperative 
customers. These are all issues which 
Electricities may raise in the course of 
a hearing which we shall hereinafter 
order.

Electricities also raise a Conway5 
price-squeeze issue in their petition. 
To conform with PPC Order No. 563, 
additional procedures must be set so 
as to effectuate the policy announced 
in that order. We shall direct the pre
siding judge to convene a prehearing 
conference within 15 days from the 
date of this order for the purpose of 
hearing Electricities’ request for data 
necessary to present their prima facie 
showing on the price squeeze issue.

Our review indicates that the pro
posed rates have not been shown to be 
just and reasonable and may be 
unjust, unreasonable, unduly discrimi
natory, preferential or otherwise un
lawful. The Commission shall accept 
the submittal for filing and suspend 
the proposed rates for one month 
from the proposed effective date after 
which the rates and services will go 
into effect as of September 30, 1978, 
subject to refund.

Cooperatives and Electricities shall 
be entitled to intervene in this docket 
and may raise at hearing all of the

* Cooperatives also raised this issue in 
their petition.

4 The Opinion was issued 3 days after 
VEPCO’s filing.

*F.P.C. v. Conwqy Corp., 426 U.S. 271 
(1976), affirming 510 F.2d 1264 (D.C. Cir. 
1975).

issues alleged in their petition to inter
vene, including additional cost of serv
ice issues which Cooperatives have re
served the right to raise after more 
thorough review of the filing.

The Commission finds: It is neces
sary and proper in the public interest 
and as an aid in the enforcement of 
the Federal Power Act that the Com
mission enter upon a hearing concern
ing the lawfulness of the proposed 
rate increase submitted for filing by 
VEPCO, establish procedures for that 
hearing, and that the proposed rate 
increase be accepted for filing, sus
pended, and the use thereof deferred, 
all as hereinafter ordered.

The Commission orders: (a) Pursu
ant to the authority contained in and 
subject to the jurisdiction conferred 
upon the Federal Energy Regulatory 
Commission by Section 402(a) of the 
Department of Energy Act and by the 
Federal Power Act, particularly Sec
tions 205, 206, 301, 308 and 309 there
of, and pursuant to the Commission’s 
rules of practice and procedure and to 
the regulations under the Federal 
Power Act (18 CFR Chapter I), a 
public hearing shall be held concern
ing the justness and reasonableness of 
the rate increase proposed by VEPCO 
in this docket.

(B) Pending the hearing and deci
sion thereon, the proposed increased 
rates and charges filed by VEPCO on 
July 31, 1978, are hereby accepted for 
filing, suspended and the use thereof 
deferred until September 30, 1978, 
when they shall become effective, sub
ject to refund.

(C) The Federal Energy Regulatory 
Commission Staff shall serve top 
sheets in this proceeding on or before 
January 5,1979.

(D) A presiding administrative law 
judge to be designated by the Chief 
Administrative Law Judge for that 
purpose shall preside at a prehearing 
conference in this proceeding to be 
held within 10 days of the issuance of 
top sheets, in a hearing room of the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426. The judge is 
authorized to establish procedural 
dates and to rule upon all motions 
(except motions to consolidate and 
sever, and motions to dismiss) as pro
vided for in the Commission’s rules of 
practice and procedure.

(E) Cooperatives and Electricities 
are hereby permitted to intervene in 
this proceeding subject to the rules 
and regulations of the Commission; 
Provided, however, that participation 
by such intervenons shall be limited to 
matters set forth in their petition to 
intervene; and Provided, further, that 
the admission of such intervenors 
shall not be construed as recognition 
by the Commission that they might be 
aggrieved because of any order or
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orders of the Commission entered in 
this proceeding.

(P) The presiding judge shall con
vene a prehearing conference within 
15 days of the date of tjbis order, h i a 
hearing room of the Federal Energy 
Regulatory Commission, 825 'North 
Capitol Street NE., Washington, D.C. 
20426, for the purpose of hearing peti
tioners’ request for data required to 
present their case, including a prima 
facie showing, on the price squeeze 
issue. VEPCO shall be required to re
spond to the discovery requests au
thorized by the administrative law 
judge within 30 days, and the petition
ers shall file their case-in-chief on the 
price squeeze issue within 30 days 
after the company’s response.

(G) Electricities’ motion to reject 
the filing is hereby denied.

(H) Electricities’ ipotion for sum
mary judgment with respect to the in
vestment tax credit is hereby granted. 
VEPCO is directed to refile its capital 
structure to be consistent with the 
Commission’s treatment of investment 
tax credit in Opinion No. 19, Carolina 
Power & Light Co., within 30 days of 
the issuance of this order.

(I) The Secretary shall cause prompt 
publication of this order to be made in 
the F ederal R egister.

By the Commission.
K enneth F. P lumb,

Secretary.

Resale Service to Municipalities and Private 
Utilities, including Fuel Adjustment Clause. 

Sheet 17. Service Facilities.
Applicable to:
Town of Belhaven, N.C.
Town of Blackstone, Va.
Town of Culpepper, Va.
Town of Edenton, N.C.
City of Elizabeth City, N.C.
Town of Elkton, Va.
Town of Enfield, N.C.
City of Franklin, Va.
Greenville Utilities Commission, N.C.
Town of Hamilton, N.C.
Harrisburh Electric Commission, Va.
Town of Hertford, N.C.
Town of Hobgood, N.C.
Town of Iron Gate, Va.
City of Manassas, Va.
Town of Robersonville, N.C.
Town of Scotland Neck, N.C.
Town of Tarboro, N.C.
Town of Wakefield, Va.
City of Washington, N.C.
Town of Windsor, N.C.

[FR Doc. 78-25409 Filed 9-8-78; 8:45 am]

[6740- 02]

V ir g in ia  E lectric  and P ow er  C o .

Rate Schedule Designations Docket No. ER78-522 
Filing date: July 31,1978.
Other parties: Wholesale customers, as indicated.
Index code and description: (General Rate Increase.) (DO(B)-Schedule RC, Resale Service, 

Rural Electric Cooperatives (including Fuel Adjustment Clause). (2)0(B)-Schedule RC- 
F, Excess Facilities Service, Rural Electric Cooperatives.

O ther party R ate schedule Supplement designations

B-A-R-C Electric Cooperative.................. FPC No. 76

Community Electric Cooperative............. FPC No. 77

Craig-Botetourt Electric Cooperative..... FPC No. 78

Mecklenberg Electric Cooperative........... FPC No. 79

N orthern Neck Electric Cooperative......  FPC No. 80

N orthern Piedmont Electric FPC No. 81
Cooperative.

Prince George Electric Cooperative........ FPC No. 82

Prince William Electric Cooperative....... FPC No. 83

Shenandoah Valley Electric FPC No. 84
Cooperative.

Southside Electric Cooperative................ FPC No. 85

Tri-County Electric Cooperative.............. FPC No. 86

Virginia Electric Cooperative................... FPC No. 87

Albemarle Electric Membership Corp....  FPC No. 88

Cape H atte ras Electric Membership FPC No. 89
Corp.

Edgecomb-Martin County Electric FPC No. 90 
Membership Corp.

Halifax Electric Membership Cbrp.......... FPC No. 91

Roanoke Electrtic Membership Corp...... FPC No. 92

Tideland Electric Membership Corp....... FPC No. 93

Central Virginia Electric Cooperative..... FPCNo794

(1) Supp. No. 25 (supersedes Supp. No. 23).
(2) Supp. No. 26 (supersedes Supp. No. 24),
(1) Supp. No. 38 (supersedes Supp. No. 38).
(2) Supp, No. 39 (supersedes Supp. No. 37).
(1) Supp. No. 22 (supersedes Supp. No. 19).
(2) Supp. No. 23 (supersedes Supp. No. 20).
(1) Supp. No. 47 (supersedes Supp. No. 45).
(2) Supp. No. 48 (supersedes Supp. No. 46).
(1) Supp. No. 30 (supersedes Supp. No. 27).
(2) Supp. No. 31 (supersedes Supp. No. 28).
(1) Supp. No. 33 (supersedes Supp. No. 30).
(2) Supp. No. 34 (supersedes Supp. No. 31).
(1) Supp. No. 26 (supersedes Supp. No. 24).
(2) Supp. No. 27 (supersedes Supp. No. 25).
(1) Supp. No. 41 (supersedes Supp. No. 35).
(2) Supp. No. 42 (supersedes Supp. No. 36).
(1) Supp. No. 45 (supersedes Supp. No. 42).
(2) Supp. No. 46 (supersedes Supp. No. 43).
(1) Supp. No. 53 (supersedes Supp. No. 51).
(2) Supp. No. 54 (supersedes Supp. No. 52).
(1) Supp. No. 28 (supersedes Supp. No. 26).
(2) Supp. No."29 (supersedes Supp, No. 27).
(1) Supp. No. 30 (supersedes Supp. No. 28):
(2) Supp. No. 31 (supersedes Supp. No. 29).
(1) Supp. No. 25 (supersedes Supp. No. 23).
(2) Supp. No. 26 (supersedes Supp. No. 24).
(1) Supp. No. 13 (supersedes Supp. No. 11).
(2) Supp. No. 14 (supersedes Supp. NO. 12).
(1) Supp. No. 30 (supersedes Supp. No. 27).
(2) Supp. No. 31 (supersedes Supp. No. 28).
(1) Supp. No. 22 (supersedes Supp. No. 20).
(2) Supp. No. 23 (supersedes Supp. No. 21).
(1) Supp. No. 34 (supersedes Supp. No. 32).
(2) Supp. No. 35 (supersedes Supp. No. 33).
(1) Supp. No. 19 (supersedes Supp. No. 17).
(2) Supp. No. 20 (supersedes Supp. No. 18).
(1) Supp. No. 34 (supersedes Supp. No. 31).
(2) Supp. No. 35 (supersedes Supp. No. 32).

Attachm ent A

V ir g in ia  E lectric  & P o w er  C o ., D esigna
t io n  o f  FPC E lectric  T a r iff  R e v is io n s , 
D ocket N o . E R 78-522

Filing Date: July 31,1978.

Other Parties: Tariff Customers, as indi
cated.

Index Code and Description: (General 
Rate Increase) O(B). FPC Electric Tariff, 
First Revised Volume No. 1 2d Revised 
Sheets Nos. 4 through 10, and 17.

Sheets 4 through 10. Scheduled RS,

[Docket Nos. AR64-2 et al.; G-18841, RP7Ö- 
29, RP72-98; AR67-1 et al.’ G-18841, RP65- 

59, RP69-13, RP70-29]
A R EA  RATE PROCEEDING ET A L  (TEXAS GULF 

CO AST AR EA), TEXAS EASTERN TRANSMIS
SION CORP., A N D  A R EA  RATE PROCEEDING 
ET A L  (OTHER SOUTHWEST AR EA)

Proposed Plans o f Refund

September 1, 1978.
Take notice that Texas Eastern 

Transmission Corp., on July 29, 1976, 
tendered for filing its proposed plans 
of refund to flow through moneys re
ceived from producers pursuant to 
opinion Nos. 595 and 595-A and opin
ion Nos. 607 and 607-A. Such plans of 
refund are being filed in accordance 
with the Commission’s order directing 
disbursement and flow through of re
funds issued on February 23, 1976, as 
amended March 25, 1976, in docket 
Nos. AR64-2 et al. and docket Nos. 
AR67-1 et al.

Texas Eastern proposes to flow 
through to its customers the jurisdic
tional portion of the refunds received 
from producers pursuant to opinion 
Nos. 595 and 595-A totaling 
$959,395.62, including interest, and the 
jurisdictional portion of the refunds 
received pursuant to opinion Nos. 607 
and 607-A totaling $27,928.94, includ
ing interest, by crediting the balance 
of its gas cost adjustment account by 
such amounts as provided for in sec
tion 23.8 of the general terms and con-
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ditions of its FPC Gas Tariff, Fourth 
Revised Volume No. 1.

Copies of the filing were served upon 
the company’s jurisdictional custom
ers and interested State commissions.

Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Stree NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com
mission’s rules of practice and proce
dure (18 CFR 1.8, 1.10). All such peti
tions or protests should be filed on or 
before September 22, 1978. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with 
the Commission and are available for 
public inspection.

K enneth F. P lumb, , 
Secretary.

[FR Doc. 78-25410 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. ER78-516]

BOSTON EDISON CO .

Order Accepting for Filing and Suspending 
Proposed Rate Increase, Denying Motion, 
Granting Intervention, and Establishing Pro
cedures -

August 31,1978.
On July 28, 1978, Boston Edison Co. 

(Boston Edison) tendered for filing a 
rate schedule revision 1 which would 
increase its monthly fee for subtrans
mission service to New England Power 
Co. (NEP) for NEP’s Quincy-Wey
mouth service area. The proposed 
change would increase this monthly 
charge from $92,786 to $129,959, thus 
representing a revenue increase of 
$446,076 for the 12-month period suc
ceeding the proposed effective date of 
September 1, 1978.2

While NEP supplies its Quincy-Wey- 
mouth load from its own generating 
sources, that service area is physically 
isolated from NEP’s power supply 
transmission system. Therefore, 
Boston Edison provides the necessary 
transmission and subtransmission 
service. The presently effective rate 
for subtransmission service consists of 
a fixed monthly charge as does the 
proposed rate.3 Boston Edison states

‘Designated as: Boston Edison Co., First 
Revised Sheet No. 2 to Rate Schedule FPC 
No. 46 (supersedes Original Sheet No. 2).

2 The proposed subtransmission charge is 
based on a test period consisting of the 12 
months-ended Dec. 31,1977.

’Pursuant to'an agreement dated Nov. 1, 
1972, Boston Edison provides transmission 
service for approximately one-half of the

that the purpose of this flat fee ar
rangement is to eliminate the need to 
redesign the rate if NEP subsequently 
chooses to transfer portions of the 
Quincy-Weymouth load from low to 
high voltage service or vice versa.

On August 14, 1978, NEP submitted 
a petition to intervene, protest, motion 
to reject or, alternatively, suspend 
filing for full statutory period.4 In its 
filing, NIT* states that the proposed 
rate increase constitutes more than a 
40-percent annual increase in the cost 
of Boston Edison’s subtransmission 
service to NEP. Thus, NEP asserts a 
substantial interest in the outcome of 
this proceeding and contends that its 
interests are not adequately represent
ed by any other party.

In moving to reject Boston Edison’s 
filing, NEP states its belief that 
Boston Edison has relied upon an in
flated rate base to support its pro
posed rate increase. According to NEP, 
the rate base utilized by Boston 
Edison in the instant filing includes 
approximately $2,700,000 in “unex
plained” increases in gross plant in
vestment when compared to 1973 cost 
data filed by Boston Edison in support 
of the currently effective subtransmis
sion charge. NEP arrives at the 
$2,700,000 figure by subtracting 
$3,800,000 (the amount of gross plant 
investment which NEP contends was 
reflected in the 1973 data submitted 
by Boston Edison to support the exist
ing rate as filed in docket No. E-9037) 
from $6,500,000 (the approximate total 
attributable to gross plant investment 
in Boston Edison’s cost support for the 
presently proposed rate increase). 
NEP purports to be unaware of addi
tional gross plant investment of such 
magnitude.

On August 23, 1978, Boston Edison 
filed an answer to NEP’s petition and 
protest. While Boston Edison does not 
oppose NEP’s request to intervene in 
this proceeding, it does dispute the ra
tionale underlying NEP’s motion to 
reject the tendered rate filing or to 
suspend its effectiveness for 5 months. 
Boston Edison contends that the gross 
plant investment identified in its 1973 
cost of service was actually $6,126,868, 
rather than $3,800,000, as suggested by

Quincy-Weymouth load from its 115-kV 
transmission facilities. The remainder of 
the load is served by Boston Edison’s 14/24- 
kV facilities. The existing rate for subtrans
mission service, designated as supplement 
No. 3 to rate schedule FPC No. 46, was sub
mitted for filing by Boston Edison on Sep
tember 23, 1974, in docket No. E-9037. That 
rate became effective, subject to refund, on 
Nov. 2, 1974, but the refund obligation was 
later terminated and the rate remained in 
effect as filed, in accordance with a settle
ment agreement approved by the Federal 
Power Commission by order of Nov. 6, 1975.

4 Public notice of Boston Edison's rate in
crease filing was issued on Aug. 4,1978, with 
protests or petitions to intervene due on or 
before Aug. 18,1978.

NEP. Furthermore, Boston Edison 
maintains that it is unable to ascertain 
the manner in which NEP might have 
calculated the $3,800,000 gross plant 
figure. Boston Edison thus concludes 
that NEP is mistaken as to the extent 
of Boston Edison’s recent additions to 
gross plant. It appears that this rate 
base issue would be resolved most ap
propriately on the basis of a full evi
dentiary record to be developed in a 
hearing which we will herein order to 
be convened. Therefore, we will deny 
NEP’s motion to reject the present 
submittal.

Our review of Boston Edison’s filing 
indicates that the proposed subtrans
mission charge has not been shown to 
be just and reasonable and may be 
unjust, unreasonable, unduly discrimi
natory, preferential, or otherwise un
lawful. Accordingly, we will accept the 
proposed rate for filing, suspend it for 
2 months to become effective Novem
ber 1, 1978, subject to refund, and es
tablish hearing procedures to deter
mine the lawfulness of the rate sched
ule revision. Additionally, having de
termined that participation in this 
proceeding by NEP may be in the 
public interest, we will grant NEP in- 
tervenor status.

The Commission orders: (A) Pursu
ant to the authority contained in and 
subject to the jurisdiction conferred 
upon the Federal Energy Regulatory 
Commission by section 402(a) of the 
Department of Energy Act and by the 
Federal Power Act, particularly sec
tions 205, 206, 301, 308, and 309 there
of, and pursuant to the Commission’s 
rules of practice and procedure and to 
the regulations under the Federal 
f*ower Act (18 CFR, Chapter I), a 
public hearing shall be held concern
ing the justness and reasonableness of 
the rate increase proposed by Boston 
Edison in this proceeding.

(B) Pending such hearing and deci
sion thereon, the proposed increased 
rate filed by Boston Edison on July 28, 
1978, is hereby accepted for filing, sus
pended, and the use thereof deferred 
until November 1, 1978, when it shall 
become effective, subject to refund.

(C) NEP’s motion to reject Boston 
Edison’s filing is hereby denied.

(D) The staff shall prepare and 
serve top sheets on all parties to this 
proceeding on or before December 1, 
1978.

(E) A presiding administrative law 
judge to be designated by the Chief 
Administrative Law Judge for that 
purpose (see, Delegation of Authority, 
18 CFR 3.5(d)), shall convene a pre- 
hearing conference in this proceeding 
to be held within fifteen (15) days 
after service of staff top sheets, in a 
hearing room of the Federal Energy 
Regulatory -Commission, 825 North 
Capitol Street NE., Washington, D.C. 
20426. Said law judge is authorized to
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establish all procedural dates and to 
rule upon all motions (except motions 
to consolidate and sever, and motions 
to dismiss), as provided for in the 
Commission’s rules of practice and 
procedure,

(F) NEP is hereby permitted to in
tervene in this proceeding, subject to 
the hiles and regulations of the 
Commssion: Provided, however, That 
participation of such intervenor shall 
be limited to matters set forth in the 
petition to intervene: and provided 
further, That the admission of such in
tervenor shall not be construed as rec
ognition by the Commission. that it 
might be aggrieved because of any 
order or orders of the Commission en
tered in this proceeding.

(G) Nothing contained herein shall 
be construed as limiting the rights of 
the parties to this proceeding regard
ing the convening of conferences or 
offers of settlement pursuant to sec
tion 1.18 of the Commission’s rules of 
practice and procedure. .

(H) The Secretary shall cause 
prompt publication of this order to be 
made in the F ederal R egister.

By the Commission.
K enneth F. P lumb, 

Secretary.
[FR Doc. 78-25411 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. RP73-65 (PGA No. 78-4) <AP 

No. 78-1)]
COLUMBIA G A S  TRANSMISSION CORP.

Order Accepting for Filing and Suspending 
Proposed P G A  Rate Increase, Initiating 
Hearing and Establishing Procedures

August 31, 1978.
On July 31, 1978, Columbia Gas 

Transmission Corp. (Columbia) filed 
revised tariff sheets 1 to become effec
tive September 1, 1978, to reflect (1) 
an increase of $51.9 million annually 
in the current average cost of gas pur
chased from pipeline and producer 
suppliers, (2) revised surcharges to re
cover $25.1 million in the unrecovered 
purchased gas cost account, (3) a 
transportation surcharge to recover 
the May 31, 1978, balance of $1.65 mil
lion in deferred transportation costs, 
and (4) an advance payment adjust
ment to recover $1.4 million annually, 
which reflects the cost of service 
effect of the change between the esti
mated net remaining balance of ad
vance payments as of April 1, 1978 (in
cluded in Columbia’s rates which 
became effective June 1, 1978, subject 
to refund in docket No. RP78-20), and 
the net remaining balance as of May 
31, 1978.

‘Forty-sixth Revised Sheet No. 16 and 
Twenty-second Revised Sheet No. 64A to 
FERC Gas Tariff, Original Vol. No. 1.

Columbia’s PGA filing reflects, in its 
current average cost of gas, purchases 
from producer suppliers in Ohio of 
21.96 million Mcf of gas at a cost of 
$31.7 million. The rates for these pur
chases average $1.44 per Mcf, and 
range as high as $1.90 per Mcf, which 
is in excess of the appropriate nation
wide rates. In addition, some of the 
Ohio producer contracts reflect two- 
party “favored nations” clauses, and/ 
or deregulation clauses which permit 
certain producers to obtain competi
tive prices for their gas regardless of 
vintage or contract date.

By order issued in docket No. RP73- 
65 (PGA75-5) on April 18, 1977, the 
Commission found that the majority 
of sales to Columbia by Ohio produc
ers were not subject to this Commis
sion’s rate or certificate jurisdiction. 
Consequently, by order issued August 
1, 1977, in that same docket, the Com
mission found that Columbia could 
flow through the cost s , from these 
nonjurisdictional purchases, but only 
where the rates for such purchases 
were shown to be reasonable and pru
dent. Issues relating to the reasonable
ness and prudency of Columbia’s pur
chases from nonjurisdictional Ohio 
producers were the subject of a hear
ing held in docket No. RP73-65 
(PGA77-4 and 78-2) and are currently 
awaiting initial decision by the admin
istrative law judge.

In the instant proceeding Columbia 
has not presented sufficient evidence 
for the Commission to find that the 
prices paid for the nonjurisdictional 
purchases were prudent.

During the period January through 
June 1978, principally the months of 
February through April, Columbia en
tered into various emergency arrange
ments with both affiliated and nonaf- 
filiated companies to supplement its 
system supply. These arrangements in
cluded peak shaving agreements and 
emergency gas purchases which result
ed in rates in excess of the appropriate 
nationwide rates. There is insufficient 
evidence for the Commission to find 
that the rates charged as a result of 
these emergency arrangements were 
those that a prudent pipeline would 
have paid under similar circumstances.

Columbia’s transportation surcharge 
and advance payment adjustment 
comport with the requirements of arti
cles X and IX, respectively, of the set
tlement agreement approved by order 
of this Commission in docket No. 
RP76-94 et al., on March 16, 1978. Ac
cordingly, we believe Columbia should 
be allowed to include amounts related 
to these items in its rates.

In view of the foregoing discussion, 
we will suspend the effectiveness of 
the filing 1 day, until September 2, 
1978, at which time it may be made ef
fective subject to refund. We will also 
set for hearing the questions relating

to the prudency of Columbia’s nonjur
isdictional Ohio producer purchases 
and emergency arrangements.

Public notice of Columbia’s filing 
was issued on August 9,1978, with pro
tests and petitions to intervene due on 
or before August 24,1978.

The Commission orders: (A) Colum
bia’s proposed sheets referenced 
herein are hereby accepted for filing 
and suspended for 1 day, until Septem
ber 2, 1978, when they shall become 
effective subject to refund.

(B) Pursuant to the authority of the 
Natural Gas Act, particularly sections 
4, 5, 7, 14, 15, and 16, and the Commis
sion’s rules and regulations, a public 
hearing shall be held in this proceed
ing to determine the prudency of Co
lumbia’s nonjurisdictional Ohio pro
ducer purchases and the emergency 
arrangements entered into by Colum
bia during the period January through 
June 1978, and reflected in this filing.

(C) Columbia’s case-in-chief in sup
port of the prudence of the above-re
ferenced purchases shall be filed with 
the Commission no later than Septem
ber 27,1978.

(D) Staff’s statement of position 
shall be filed on or before October 25, 
1978.

(E) A presiding administrative law 
judge, to be designated by the Chief 
Administrative Law Judge pursuant to 
18 CFR 3.5(d), shall convene a pre- 
hearing conference in this proceeding 
to be held within 10 days after the 
service of staff’s statement of position 
in a hearing room of the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE„ Washing
ton, D C. 20426. The presiding judge is 
authorized to establish such further 
procedural dates as may be necessary 
and to rule on all motions (except mo
tions to sever, consolidate or dismiss) 
as provided for in the rules of practice 
and procedure.

(F) The Secretary shall cause 
prompt publication of this order in the 
F ederal R egister.

By the Commission.
K enneth F. P lumb, 

Secretary.
[FR Doc. 78-25412 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. ES78-55]

PACIFIC POWER & LIGHT CO .

Application

September 1,1978.
Take notice that on August 24, 1978, 

Pacific Power & Light Co. (Applicant), 
a Maine corporation, qualified to 
transact business in the States of 
Oregon, Wyoming, Washington, Cali
fornia, Montana, and Idaho, with its 
principal business office at Portland,
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Oreg., filed an application with the 
Federal Energy. Regulatory Commis
sion, pursuant to section 204 of the 
Federal Power Act, seeking an order 
authorizing it to issue not to exceed 
2,500,000 shares of its common stock 
of the par value of $3.25 per share (ad
ditional common stock).

Applicant proposes to sell the addi
tional common stock at competitive 
bidding in accordance with the appli: 
cable requirements of section 34.1a of 
the Commission’s regulations.

Proceeds from the issuance and sale 
of the shares of additional common 
stock will be used to repay short-term 
notes prior to or as they mature and 
any remainder will be used to finance, 
in part, applicant’s 1978-79 construc
tion program currently estimated at 
$579,837,000.

Any person desiring to be heard or 
to make any protest with reference to 
said application should, on or before 
September 15, 1978, file with the Fed
eral Energy Regulatory Commission, 
Washington, D C. 20426, petitions to 
intervene or protests in accordance 
with the requirements of the Commis
sion’s rules of practice and procedure 
(18 CFR 1.8 or 1.10). All protests filed 
with the Commission will be consid
ered by it in determining the appropri
ate action to be taken but will not 
serve to make the protestants parties 
to the proceeding. Persons wishing to 
become parties to a proceeding or to 
participate as a party in any hearing 
therein must file petitions to intervene 
in accordance with the Commission’s 
rules. The application is on file with 
the Commission and available for 
public inspection.

K enneth F. Plumb, 
Secretary.

[FR Doc. 78-25413 Filed 9-8-78; 8:45 ami

[6740-02]
[Docket No. E-9572]

PAPAGO TRIBAL UTILITY AUTHORITY AND  
ARIZONA ELECTRIC POWER COOPERATIVE, 
INC v. ARIZONA PUBLIC SERVICE CO.

Notice of Certification of Proposed Stipulation 
and Settlement

September 1,1978.
On July 26, 1978, Presiding Adminis

trative Law Judge Allen C. Lande cer
tified to the Commission an agreement 
reached by the parties in this proceed
ing as a proposed settlement of mat
ters raised in a complaint jointly filed 
October 28, 1976, by the Papago Tribal 
Utility Authority (Papago) and Arizo
na Electric Power Cooperative 
(AEPCO) against Arizona Public Serv
ice Co. (Arizona).1

‘By order dated July 5, 1977, the Federal 
Power Commission instituted an investiga
tion into the complaint and also granted pe-

The complaint filed in this case al
leged, among other things, that Arizo
na had flowed through additional in
vestment tax credits realized under 
the Tax Reduction Act of 1975 only 
from September 16, 1975, forward in
stead of from January 1, 1975, and 
thereby failed to comply with the 
terms of an earlier settlement agree
ment (in Docket No. E-8621, et al) and 
with the terms of the Commission’s 
Order of September 16, 1975, approv
ing that settlement.2

The propdsed settlement in the pres
ent case purports to make the provi
sions of section 3 of the earlier settle
ment agreement effective as of mid
night between March 16, and 17, 1975, 
by providing that Arizona will refund 
certain of its customers 3 prinipal of 
$257,329.79 which represents benefits 
associated with investment tax credits 
realized by Arizona under the Tax Re
duction Act of 1975. Arizona has also 
agreed under the settlement to pay in
terest on the entire principal at the 
rate of 9 percent per annum for the 
period starting as of the midmonth 
point of June 1975 and continuing 
until the date of payment.

Any person desiring to be heard or 
to protest said settlement agreement 
should file comments with the Federal

titions to intervene filed by the Wellton- 
Mohawk Irrigation and Drainage District 
and the Arizona Power Authority, custom
ers of Arizona. Citizens Utilities Company, 
another customer, was permitted to inter
vene out of time by the Commission’s order 
of August 29, 1977.

2 Section 3 of the earlier settlement agree
ment which requires Arizona to flow 
through certain tax credit benefits provides:

The Federal income tax law having been 
changed by the Tax Reduction Act of 1975 
and APS having made its election thereun
der to immediate flow through of a greater 
investment tax credit benefit than was pre
viously available, this shall be deemed good 
cause for implementation of an adjustment 
flowing through all of the additional invest
ment tax credit benefit to APS under the 
“Correction of Formulae” provisions of the 
adjustment clause in APS’s wholesale power 
or transmission agreements containing such 
correction clause, including the wholesale 
contracts with (Citizens Utilities Company, 
Wellton-Mohawk Irrigation Drainage Dis
trict, Arizona Power. Authority, Papago and 
AEPCO).

Ordering paragraph (B) of the Commis
sion's September 16, 1975, order approving 
the earlier settlement states in part:

. . . Provided, however, that Arizona shall 
flow through all of the investment tax 
credit resulting from the Tax Reduction Act 
of 1975, as provided in the settlement agree
ment.

3 In addition to making refunds to Papago, 
AEPCO, and the intervenor customers (see 
footnote 1, supra), Arizona has also appar
ently agreed to make refunds to the Salt 
river Project Agricultural Improvement and 
Power District, the Navaho Tribal Utility 
Authority, and to Tucson Gas and Electric 
Co., although these customers have not for
mally executed the agreement (see Attach
ment to Stipulation and Settlement).

Power Commission, 825 North Capitol 
Street, NE., Washington, D.C. 20426, 
on or before September 22, 1978. Com
ments will be considered by the Com
mission in determining the appropri
ate action to be taken. Copies of this 
agreement are on file with the Com
mission and are available for public in
spection.

K enneth F. P lumb, 
Secretary.

ÌFR Doc. 78-25414 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. ER78-514]

SUPERIOR WATER, & A N D  POWER CO.

Order Accepting for Filing and Suspending 
Proposed Rate Increase, Providing for Hear
ing, and Establishing Procedures

Issued August 31, 1978. 
On July 28, 1978, Superior Water, 

Light & Power Co. (Superior) ten
dered for filing revised rates 1 for elec
tric service to its only wholesale cus
tomer, Dahlberg Light & Power Co. 
(Dahlberg). The proposed rate charges 
would result in additional revenue of 
$46,357 (2.7 percent) for the 12-month 
period ending December 31,1979.

In support of its filing Superior 
states that the increase is necessary in 
order to recover a proportionate share 
of the increase in costs of purchased 
power which it is experiencing from its 
parent company, Minnesota Power & 
Light Co. (M.P. & L.),2 due to M.P. & 
L.’s filed rate increase in docket No. 
ER78-425.3

Notice of the filing was issued on 
August 4, 1978, with comments, pro
tests, or petitions to intervene due on 
or before August 18, 1978. None have 
been received at this time.

Our review indicates that the rates 
filed by Superior have not been shown 
to be just and reasonable and may be 
unjust, unreasonable, unduly discrimi
natory, or otherwise unlawful. Due to 
the fact that Superior’s increase is 
predicated primarily on the pass
through of increased purchased power 
costs from M.P. & L.4 we shall accept 
Superior’s rates for filing and suspend 
the same until December 7, 1978, when 
they shall become effective subject to 
refund.

The Commission orders: (A) Pursu
ant to the authority contained in and 
subject to the jurisdiction conferred

‘Designated as: Superior Water, Light & 
Power, Supplement No. 7 to Rate Schedule 
FPC No. 12 (supersedes Supplement No. 6).

’Superior purchases 90 percent of its total 
requirements from M.P. & L. and generates 
the balance.

3 Minnesota Power & Light Co.,docket No. 
ER78-425, order issued July 3, 1978.

‘The July. 3, 1978, Order in docket No. 
ER78-425 suspended M.P. & L.’s rate in
crease until December 7, 1978.
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upon the Federal Energy Regulatory 
Commission by section 402(a) of the 
Department of Energy Act and by the 
Federal Power Act, particularly sec
tions 205, 206, 301, 308, and 309 there
of, and pursuant to the Commission’s 
rules of practice and procedure and to 
the regulations under the Federal 
Power Act (18 CFR Chapter I), a 
public hearing shall be held concern
ing the justness and reasonableness of 
the rate increase proposed by Superior 
in this proceeding.

(B) Pending such hearing and deci
sion thereon, the proposed increased 
rates and charges filed, by Superior on 
July 28, 1978, are hereby accepted for 
filing, suspended and the use thereof 
deferred until December 7, 1978, when 
they shall become effective, subject to 
refund.

(C) The staff shall prepare and serve 
top sheets on all parties on or before 
January 18,1979.

(D) A Presiding Administrative Law 
Judge to be designated by the Chief 
Administrative Law Judge for that 
purpose shall preside at a prehearing 
conference in this proceeding to be 
held within fifteen (15) days of the 
service of staff’s top sheets, in a hear
ing room of the Federal Energy Regu
latory Commission, 825 North Capitol 
Street NE., Washington, D.C. 20426. 
Said judge is authorized to establish 
procedural dates and to rule upon all 
motions (except motions to consoli
date and sever, and motions to dis
miss) as provided for in the Commis
sion rules of practice and procedure.

(E) In the event M.P. & L. is re
quired to modify or adjust its rates as 
proposed in docket No. ER78-425 by 
Commission order in that proceeding, 
then Superior shall flow through the 
appropriate portion of any refunds re
ceived by reason of said Commission 
order and shall file revised rates 
herein to reflect such decision.

(F) The Secretary shall cause 
prompt publication of this order to be 
made in the Federal R egister.

By the Commission.
K enneth F. P lumb, 

Secretary.
[FR Doc, 78-25415 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket Nos. RP73-3 (PGA78-3); RP73-3 

(PGA76-la); RP73-3 (PGA76-2); RP73-69, 
RP72-99 (EPGA76-3); RP73-3, et aL 
(PGA77-3a); RP72-99, RP75-75 (EPGA76- 
1) and RP72-99, RP75-75 (EPGA76-2)]

TRANSCONTINENTAL G A S PIPE LINE CO.

Order Accepting for Filing and Suspending
Proposed P G A  Rate Increase, Initiating
Hearing, and Consolidating Proceedings

Issued August 31,1978.
On August 1, 1978, Transcontinental 

Gas Pipe Line Corp. (Transco) filed in 
Docket No. RP73-3 revised tariff 
sheets1 containing a proposed PGA 
rate increase consisting of (1) an in
crease of 13.9 cents per dth or approxi
mately $82.7 million annually in the 
current cost of gas and (2) a deferred 
account surcharge of 6.8 cents per dth 
to recoup approximately $48.9 million 
of unrecovered purchased gas costs. 
Transco requests an effective date of 
September 1, 1978. For the reasons set 
forth below, Transco’s proposed tariff 
sheets shall be accepted for filing and 
suspended for 1 day, subject to the 
conditions discussed herein.

Transco’s filing was noticed on 
August 9, 1978, providing that com
ments or petitions to intervene be filed 
on or before August 25, 1978.

Transco’s PGA filing includes 60-day 
emergency purchases which have been 
made at rates in excess of the appro
priate nationwide rates. There is insuf
ficient evidence for the Commission to 
find the prices paid for these "emer
gency” purchases were at rates that a 
prudent pipeline would have paid 
under similar circumstances. We will 
suspend the effectiveness of the ten
dered tariff sheets, listed above in note 
1, for 1 day until September 2, 1978, 
subject to refund and subject to the 
condition established herein. We wall 
also set for hearing the question of 
the prudence of these purchases.

In anticipation that such a suspen
sion would be imposed in connection 
with the emergency purchase costs, 
Transco filed additional revised tariff 
sheets on August 1, 1978, which sheets 
do not include emergency purchase 
costs in excess of the appropriate na
tionwide rates.2 Transco requests that 
the rates proposed by the additonal 
tariff sheets be effective September 1, 
1978, without suspension. Such rates 
reflect increases of (1) 13.9 cents per 
dth to the current purchased gas cost 
adjustment, and (2) 3.3 cents per dth 
to the deferred account surcharge. 
Based upon an examination of the in
formation contained in Transco’s 
filing, the Commission finds that, 
except for the out-of-period costs dis
cussed below, these proposed rates are 
in accord with the requirements of 
Transco’s PGA tariff provision and are 
otherwise just and reasonable. Accord
ingly, such proposed rates shall be ac-

1 Tenth Revised Sheet No. 12 and Ninth 
Revised Sheet No. 15 to FERC Gas Tariff, 
Second Revised Volume No. 1.

2 Ninth Revised Sheet No. 12 and Eighth 
Revised Sheet No. 15 to FERC Gas Tariff 
Second Revised Volume No. 1.

cepted for filing without suspension, 
and may become effective on Septem
ber 1, 1978, subject to their revision to 
eliminate out-of-period costs.

With respect to the emergency pur
chase costs reflected in the PGA78-3 
filing, the Commission notes that a 
portion of those costs relate to emer
gency purchase arrangements which 
occurred outside of the 6-month accru
al period for the deferred account sur
charge. In fact, several of the emer
gency purchase transactions in ques
tion took place as early as the 1976-77 
winter. The inclusion of such long out- 
of-period expenses is not explained, 
nor is it in accord with the terms of 
Transco’s PGA tariff provision. It is 
the Commission’s purpose in applying 
our PGA regulations to provide regu
lated pipelines with a method of 
promptly recouping increases in their 
purchased gas costs since those costs 
constitute such significant portion of 
the pipeline’s cost of service. The PGA 
regulations do not contemplate the 
undue delays in the recording and re
coupment of purchased gas costs evi
dent in this case. Consequently, we 
shall require Transco to file revised 
tariff sheets which do not reflect costs 
associated with emergency purchase 
volumes delivered to Transco outside 
of the 6-month deferred account ac
crual period for the PGA78-3 filing.

The Commission also notes that 
there are tariff filings currently pend
ing in a number of PGA dockets by 
which Transco sought to recoup the 
costs of various emergency purchases 
at prices in excess of the national 
rate.3 In those pending proceedings, 
the Commission or its predecessor, the 
Federal Power Commission, suspended 
Transco’s rate increase filings for 1 
day and requested Transco to comply 
with certain requests for data. No 
hearings were ordered in any of the 
pending dockets, nor has there been a 
finding that the emergency purchase 
costs involved were reasonable and 
prudent. Since these earlier filings and 
the PGA78-3 filing present common 
questions of law and fact regarding 
emergency purchase costs, we shall 
consolidate those earlier dockets 
(listed in note 3) with the instant 
docket for the sole purpose of deter
mining whether Transco’s emergency 
purchases were reasonable and pru
dent.

The Commission orders: (A) Subject 
to the condition of Ordering Para
graph (C) below, Transco’s proposed 
Ninth Revised Sheet No. 12 and 
Eighth Revised Sheet No. 15 to FERC 
Gas Tariff Second Revised Volume 
No. 1 are accepted for filing without

»See PGA76-la, PGA76-2, and PGA77-3a 
in docket No. RP73-3; see also EPGA76-3 in 
docket Nos. RP73-69 and RP72-99, 
EPGA76-1 in docket Nos. RP72-99 and 
RP75-75, and EPGA76-2 in docket Nos. 
RP72-99 and RP75-75.
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suspension, and may become effective 
on September 1, 1978.

(B) Subject to the condition of Or
dering Paragraph (C) below, Transco’s 
proposed Tenth Revised Sheet No. 12 
and Ninth Revised Sheet No. 15 to 
FERC Gas Tariff Second Revised 
Volume No. 1 are accepted for filing 
and suspended for 1 day, and may 
become effective on September 2, 
1978.

(C) Transco shall file within 15 days 
of the date of this order revised copies 
of Ninth and Tenth Revised Sheet 
Nos. 12, and Eighth and Ninth Revised 
Sheet Nos. 15 reflecting the elimina
tion of costs associated with emergen
cy purchase gas volumes not delivered 
during the 6-month accrual period for 
the deferred account surcharge of the 
PGA78-3 filing.

(D) The proceedings in the dockets 
listed in footnote 3 herein are consoli
dated with the proceeding in docket 
No. RP73-3 (PGA78-3) for the pur
pose of determining whether the 
emergency purchase costs affected by 
those dockets were reasonable and 
prudent.

(E) Transco’s case-in-chief in sup
port of the prudence of the above re
ferenced purchases shall be filed with 
the Commission no later than Septem
ber 27, 1978. The Staff shall serve its 
statement of position in the consoli
dated proceeding on or before October
25,1978.

(F) A Presiding Administrative Law 
Judge, to be designated by the Chief 
Administrative Law Judge for that 
purpose (18 CFR 3.5(d)) shall convene 
a settlement conference in this pro
ceeding to be held within 10 days after 
the service of Staff’s statement of po
sition in a hearing room of the Federal 
Energy Regulatory Commission, 825 
North Capitol Street NE., Washing
ton, D.C. 20426. The Presiding Admin
istrative Law Judge is authorized to es
tablish such further procedural dates 
as may be necessary and to rule on all 
motions (except motions to sever, con
solidate or dismiss) as provided for in 
the rules of practice and procedure.

(G) The Secretary shall cause 
prompt publication of this order in the 
Federal R egister.

By the Commission.
K enneth F. Plumb, 

Secretary.
[FR Doc. 78-25416 Füed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. ER78-512] 

WISCONSIN ELECTRIC POWER CO.

Order Conditionally Accepting Proposed Rate
Schedules for Filing, Suspending Proposed
Rate Increase, Establishing Procedures, and
Granting Intervention

August 31,1978.
On July 28, 1978, Wisconsin Electric 

Power Co. (WEPC) submitted for 
filing a proposed increase in rates for 
electric service to the cities, villages, 
and towns of Cedarburg, Clintonville, 
Deerfield, Elkhom, Florence, Hart
ford, Jefferson, Kaukauna, Kiel, Lake 
Mills, Meansha, New London, Ocon- 
omowoc, Oconoto Falls, Shawano, 
Slinger, and Waterloo, Wis., the city of 
Crystal Falls, Mich., and the Ontona
gon County rural Electrification Asso
ciation, hereinafter referred to as 
"Wis-Mich customers”; Upper Penin
sula Power Co.; city of Norway; and 
Alger Delta Cooperative Electric Asso
ciation.

WEPC requests an effective date of 
September 1, 1978, for all customers 
except the cities of Kaukauna-Mena
sha. The contract between WEPC and 
Kaukauna-Menasha indicates that no 
increase in rates can properly become 
operative until final approval, either 
by the Commission or the courts.1 
WEPC, therefore, requests a waiver of 
the 90-day statutory notice require
ments for Kaukauna-Menasha.

The proposed rate schedule provides 
for an increase in the monthly 
demand charge from $4.6999 to $6.26 
kW and in the energy charge from 
0.9454 cents to 1.0326 cents/kWh to 
Kaukauna-Menasha.

WEPC also propose an increase in 
the monthly demand charge from 
1.0785 cents to 1.0410 cents/kWh to 
the other wholesale customers. WEPC 
uses the identical fuel clause for each 
of the two classes of customers as it 
used for the present rates except that 
for each customer, the base cost of 
fuel is increased. The fuel adjustment 
clause included in the proposed rate 
schedule conforms to the require
ments of section 35.14 of the regula
tions.

WEPC’s case-in-chief is based upon a 
test period consisting of the 12 months 
ending December 31, 1978. Based upon 
that test period, the proposed rates 
would increase revenues by approxi
mately $2,054,150 (7.66 percent).

Public notice of the filing was issued 
on August 8, 1978, with protests or pe
titions to intervene due on or before 
August 18, 1978. On August 16, 1978, 
the Wis-Mich customers filed a peti
tion to intervene, assertion of Mobile- 
Sierra defenses, request to reject, and

1 City of Kaukauna, Wise. v. FERC, No. 
76-1561,----F. 2d-----(DCCA—1978).

request for maximum suspension. On 
August 17, 1978, Upper Peninsula 
Power Co. (Upper Peninsula) filed a 
petition to intervene. On August 21, 
1978, Public Service Commission of 
Wisconsin (PSCW) filed an untimely 
notice of intervention in the event 
formal hearing is held. On August 22, 
1978, WEPC filed an answer to request 
for rejection, objecting to Wis-Mich 
customers requests that the WEPC 
filing be summarily rejected.

The Wis-Mich customers state that, 
except for Kaukauna and Menasha, 
each Wis-Mich customers purchases 
all or substantially all of its electric re
quirements for its distribution system 
and municipal use from WEPC under 
one of the rate schedules which is pro
posed to be changed by the filing in 
this docket. Kaukauna and Menasha 
have their own generation, and pursu
ant to an interconnection agreement 
with WEPC, purchase firm power 
from WEPC for part of their require
ments pursuant to one of the sched
ules proposed to be changed by the 
filing in this docket.

The Wis-Mich customers seek to re
serve the price squeeze issue,2 pleading 
lack of time to adequately analyze this 
question in their petition for interven
tion. However, one of the purposes of 
18 CFR 2.17 is to provide expedited 
price squeeze discovery procedures. In 
this regard, the specificity of section 
2.17 overrides the general provisions of 
18 CFR 1.11 permitting amendment of 
pleadings until shortly before the 
begnning of hearings. Moreover, to the 
extent that price squeeze serves as a 
basis for a Commission decision as to 
whether a filing should be suspended, 
price squeeze allegations, like other 
issues raised in petitions to intervene, 
must be before the Commission at the 
time the Federal Power Act requires 
action on rate filings. The rule enunci
ated in Monogahela Power Company3 
is equally applicable here. There, we 
indicated an intent to require strict 
compliance with section 2.17 of our 
regulations, and that the allegations 
specified in that section (viz., price dis
crimination and anticompetitive 
effect) be contained in petitions to in
tervene if the issue is to be raised by 
intervenors. However, in light of the 
fact that some deviation from this 
practice has been permitted in the 
past, we will grant an exception in this 
case and allow Wis-Mich customers 20 
days within which to submit supple
mentary pleadings containing the 
price squeeze allegations required by 
section 2.17, If petitioners fail to file 
such allegations, they may not subse
quently seek to initiate section 2.17 
procedures.

2 Conway Corp. v. F.P.C., 510 F. 2d 1264 
(1775), aff’d, F.P.C. v. Conway Corp., et al, 
426 U.S. 271 (1976).

iMonongahela Power Co., docket No. 
ER78-484, order issued Aug. 10,1978.
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The Wis-Mich customers urge the 

Commission to independently examine 
each of the contracts between WEPC 
and its wholesale cutomers to deter* 
mine if the filing violates any of those 
contracts under the Sierra-Mobile doc
trine.4 Wis-Mich customers request 
that the Commission summarily reject 
WEPC’s filing as to New London and 
Shawano, alleging that the filing vio
lates their contracts as the contracts 
have been construed by the Commis
sion in Wisconsin Electric Poioer Com- 
pany/Wisconsin Michigan Power 
Company, order on reconsideration, 
issued April 29, 1977, and order deny
ing in part and granting in part peti
tions for rehearing, issued July 26, 
1977, in docket Nos. ER76-303 and 
ER76-399. WEPC, in its answer to re
quest for rejection, alleges New 
London and Shawano seeks to exploit 
a “procedural dilemma" in which 
WEPC finds itself as a result of New 
London’s and Shawano’s tardiness in 
raising Mobile-Sierra claims in docket 
Nos. ER76-303 and Er76-399; and be- 
cuase of the failure, to date, of the 
U.S. Court of Appeals to render a deci
sion in Wisconsin Electric Power Co. v. 
FERC, Nos. 77-1777, 77-1921, 77-1825, 
and 77-2045.

We acknowledge responsibility to as
certain whether proposed rate in
creases conflict with any existing con
tractual arrangements. However, the 
contracts are between the parties. The 
parties, therefore, share the responsi
bility to bring to the attention of the 
Commission any alleged contractual 
violations resulting from tariff appli- 
cations. Our initial review indicates 
that WEPC’s proposed rate increase 
does not appear to violate existing 
contracts except as applied to New 
London and Shawano. This Commis
sion found in docket Nos. ER76-303 
and ER76-399 that the contracts of 
Florence, New London, and Shawano 
provide that rates to these customers 
cannot exceed WEPC’s retail rates for 
large industrial customers in effect at 
the time of WEPC’s tender for filing 
here. WEPC’s instant submittal does 
not appear to violate Florence’s con
tract. As to the cities of New London 
and Shawano, WEPC will be required 
to file, within thirty (30) days, a re
vised tariff, reflecting reduced rates 
eliminating that portion which is 
above the level of WEPC’s approved 
industrial retail rate on file with 
Public Service Commission of Wiscon
sin on July 28, 1978. In the interim, 
the parties may submit further plead
ing and defenses arising from their 
contracts.

Wis-Mich customers allege that 
WEPC’s proposed rates are excessive

4 A contractual rate cannot be increased 
until this Commission first determines that 
it is “so low as to conflict with the public in
terest.” F.P.C. v. Sierra Pacific Poioer Co., 
350 OA 348 (1956); F.P.C. v. Mobile Oas 
Service Corp., 350 U.S. 332 (1956).

NOTICES

due to WEPC’s treatment of rate of 
return, nuclear fuel costs, allocation 
method, working capital, deferred 
taxes, plant held for future use, and 
return of investment tax credit. Wis- 
Mich customers request summary re
jection of WEPC return on investment 
tax credit in WEPC’s filing. WEPC in 
its answer to request for rejection 
urges the Commission to reject Wis- 
Mich customers’ request, alleging, that 
the investment tax credits should be 
included in the capital structure at the 
equity return rate. We find that Wis- 
Mich customers’ argument concerning 
investment tax credit is correct. The 
Commission, in opinion No. 19, Caroli
na Power & Light Co., issued August 
2, 1978, held that "the return allowed 
to ADITC should be measured by the 
overall rate of return rather than the 
higher common equity return” 
(mimeo, page 7). Therefore, we shall 
direct WEPC to refile its capital struc
ture to reflect the investment tax 
credit component which is consistent 
with the Carolina Power & Light opin
ion.

Wis-Mich customers allege further 
that the contracts of Florence, New 
London, and Shawano prohibit them 
from purchasing power from any 
source other than WEPC and that this 
is an anticompetitive restraint on 
trade. WEPC opposes Wis-Mich cus
tomers’ request for a maximum sus
pension, but does not oppose their re
quests for intervention, investigation, 
and prompt issuance of staff’s top 
sheets.

We conclude that Wis-Mich custom
ers, Upper Peninsula Power Co., and 
Public Service Commission of Wiscon
sin are interested parties within the 
meaning of 18 CFR 1.8 and that good 
cause exists to permit intervention in 
this proceeding.

Our review indicates that the pro
posed rates have not been shown to be 
just and reasonable and may be 
unjust, unreasonable, unduly discrimi
natory, preferential, or otherwise un
lawful. ' Therefore, the Commission 
shall conditionally accept the submit
tal for filing and suspend the proposed 
rates for 5 months, except for Kau- 
kauna and Menasha, after which the 
rates and services will go into effect on 
February 1, 1979, subject to refund. 
Rates for Kaukauna and Menasha will 
go into effect only after a final order 
is issued in this docket in accordance 
with the terms of their contract.

The Commission finds: It is neces
sary and in the public interest that an 
evidentiary hearing be held in this 
docket in order for the Commission to 
discharge its responsibilities under sec
tions 205 and 206 of the Federal Power 
Act.

The Commission orders: (A) Pursu
ant to the authority contained in and 
subject to the jurisdiction conferred

upon the Federal Energy Regulatory 
Commission by section 402(a) of the 
Department of Energy Act and by the 
Federal Power Act, particularly sec
tions 205, 206, 301, 308, and 309 there
of and pursuant to the Commission’s 
rules of practice and procedure and to 
the regulations under the Federal 
Power Act (18 CFR Chapter I), a 
public hearing shall be held concern
ing the justness and reasonableness of 
the rate increase proposed by Wiscon
sin Public Service Corp. in this pro
ceeding.

(B) Pending such hearing and deci
sion thereon, the proposed increased 
rates and charges filed by Wisconsin 
Electric Power Co. on July 28, 1978, 
are hereby accepted for filing, sus
pended, and the use thereof deferred 
until February 1, 1979, when they 
shall become effective, subject to 
refund, on the condition that WEPC 
file a revised tariff, within 30 days, re
flecting reduced rates to the cities of 
New London and Shawano eliminating 
that portion which is above the level 
of WEPC’s approved industrial rate on 
file with the Public Service Commis
sion of Wisconsin and in effect on July 
28, 1978; and on the condition that 
WEPC refilé its capital structure and 
rates based thereon within 30 days of 
the issuance of this order consistent 
with paragraph (H), infra.

(C) WEPC’s request for waiver of 
the 90-day notice requirements of sec
tion 35.3 of the Commission’s rules of 
practice and procedure as to the cities 
of Kaukauna and Menasha is granted.

(D) The staff shall prepare and 
serve top sheets on all parties for set
tlement purposes on or before Decem
ber 1,1978.

(E) An administrative law judge to 
be designated by the Chief Adminis
trative Law Judge shall preside at a 
prehearing conference in this proceed
ing to be held on December 10, 1978, 
at 10 a.m., in a hearing room of the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street NE, 
Washington, D.C. 20426. Said judge is 
authorized to establish procedural 
dates and to rule upon all motions as 
provided for in the Commission’s rules 
of practice and procedure.

(F) As set forth above, within 20 
days from the issuance of this order, 
petitioners may amend their petition 
to intervene to set forth the allega
tions of price squeeze required by 18 
CFR 2.17; otherwise, the issue of price 
squeeze will not be involved in this 
proceeding absent extraordinary cir
cumstances developed during the 
course of the hearing herein ordered. 
In the event the petition to intervene 
is amended as herein permitted, the 
administrative law judge is hereby au
thorized to initiate the price squeeze 
procedures of 18 CFR 2.17 and to con
vene a conference for the purpose of
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discovery procedures as therein con
templated.

(G) The Wis-Mich customers, Upper 
Peninsula Power Co., and the Public 
Service Commission of Wisconsin are 
hereby permitted to intervene in this 
proceeding, subject to the rules and 
regulations of the Commission: Pro
vided, however, That participation by 
such intervenons shall be limited to 
matters set forth in their petition to 
intervene: And provided further, That 
the admission of such intervenons 
shall not be construed as recognition 
by the Commission that they might be 
aggrieved because of any order or 
orders of the Commission entered in 
this proceeding.

(H) Wis-Mich customers’ motion for 
summary judgment with respect to 
the investment tax credit is hereby 
granted.

(I) The Secretary shall cause prompt 
publication of this order to be made in 
the F ederal R egister.

By the Commission.
K enneth F. P lumb, 

Secretary.
[FR Doc. 78-25417 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. CP78-302]

NATURAL G A S  PIPELINE CO . O F AMERICA  

Tariff Filing

September 1,1978. 
Take notice that on August 15, 1978, 

Natural Gas Pipeline Co. of America 
(Natural), tendered for filing to be a 
part of its FERC Gas Tariff, Second 
Revised Volume No. 2, initial rate 
schedule X-99, consisting of original 
sheet Nos. 1187 through 1200.

Rate schedule X-99 contains the 
terms of an agreement dated March 
27, 1978, for the exchange of gas be
tween Natural and Columbia Gulf 
Transmission Co. By order issued 
August 3, 1978, the Commission au
thorized this exchange service as filed 
in Natural’s and Columbia’s joint ap
plication at docket No. CP78-302.

Any person desiring to be heard or 
to protest said filing should file a peti
tion to intervene or protest with the 
Federal Energy Regulatory Commis
sion, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com
mission’s rules of practice and proce
dure (18 CFR 1.8, 1.10), All such peti
tions or protests should be filed on or 
before September 11, 1978. Protests 
will be considered by the Commission 
in determining the appropriate action 
to be taken, but will not serve to make 
Protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this filing are on file with

NOTICES

the Commission and are available for 
public inspection.

K enneth F. P lumb, 
Secretary.

[FR Doc. 78-25418 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. RP78-56]

NORTHERN N A fU R A L G A S  CO .

Notice o f Extension o f Time

August 29,1978.
On August 17, 1978, Commission 

staff counsel filed a motion to extend 
the time for filing top sheets in this 
proceeding as required by the order 
issued May 26,1978.

Upon consideration, notice is hereby 
given that an extension of time is 
granted to and including October 2, 
1978, for the service of top sheets by 
the staff.

Lois D. Cashell, 
Acting Secretary.

[FR Doc. 78-25419 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. ER78-560]

SOUTHERN INDIANA G A S  ft ELECTRIC CO . 

Proposed Tariff Change

September 1, 1978.
Take notice that Southern Indiana 

Gas & Electric Co. (Southern Indiana) 
on August 29, 1978, tendered for filing 
proposed changes in its FPC electric 
service tariff.

Southern Indiana indicates that the 
purpose of this filing is to revise Serv
ice Schedule D—Short-Term Power, 
the demand charge for short-term 
power is proposed to be increased from 
$0.10 per kilowatt per day if the period 
is less than a week. In the event the 
amount of short-term energy taken is 
reduced upon the request of the sqp- 
plying party the demand charge for 
the period during which such .reduc
tion is made shall be reduced by $0.10 
per kilowatt of reduction for each day 
(other than Sunday) during which 
such reduction is in effect.

The proposed revision and addition 
reflect a desire on the part of both 
parties to provide for present and an
ticipated future increases hi costs and 
to attain the maximum benefit from 
the interconnection of their systems.

Souther Indiana requests waiver of 
the notice requirements of §35.3 of 
the Commission’s regulations to 
permit an effective date of October 1, 
1978.

Southern Indiana states that copies 
of the filing were served upon Big 
Rivers who has filed its certificate of 
concurrence, the Public Service Com
mission of the State of Indiana, and
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the Public Service Commission of the 
Commonwealth of Kentucky.

Any person desiring to be heard or 
to protest said application should file 
a petition to intervene or protest with 
the Federal Energy Regulatory Com
mission, 825 North Capitol Street NE., 
Washington, D.C. 20426, in accordance 
with sections 1.8 and 1.10 of the Com
mission’s rules of practice and proce
dure (18 CFR 1.8, 1.10). All such peti
tions or protests should be filed on or 
before September 15, 1978. Protests 
will be considered by the Commission 
in detemining the appropriate action 
to be taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a petition to intervene. 
Copies of this application are on file 
with the Commission and are available 
for public inspection.

K enneth F. P lumb, 
Secretary.

[FR Doc, 78-25420 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. RP75-73 (AP No. 78-3)] 

TEXAS EASTERN TRANSMISSION CORP.

Order Accepting for Filing, Suspending for 1
Day and Setting Proposed Rates for Hearing

September 1,1978.
On July 31, 1978,1 Texas Eastern 

Transmission Corp. (Texas Eastern) 
filed a net 0.134 per dth decrease to 
the commodity component of its resale 
rates to reflect a net reduction of 
$6,353,601 in its advance payment ac
count balance as of June 30, 1978, 
which would reduce the balance to 
$138,668,934. The proposed effective 
date is September 1,1978.

The proposed net decrease is filed 
pursuant to the advance payment 
tracking provisions contained in Arti
cle Nos. IV (Payments) and V (Repay
ment) of the approved settlement 
Agreement in Docket No. RP75-73.3

The Commission orders on advance 
payments3 require that an advance be 
fully reduced within 5 years, or as oth
erwise authorized by the Commission, 
from the date gas deliveries commence 
or from a date at which it is deter
mined that recoveries will be in other 
than gas. However, if gas deliveries 
have not commenced or a determina
tion that recoveries will be in other 
than gas has not been made within 5 
years from the date the advance was 
included in Account 166, the advance

1 Forty-third Revised Sheet Nos. 14, 14A 
through 14D to FERC Gas Tariff, Fourth 
Revised Voi. No. 1.

* Commission orders issued June 6 and 
Aug. 1, 1977, approving and making final 
the settlement agreement in Docket No. 
RP75-73.

* Commission Order No. 410, 410A, 441, 
465 and 499.

FEDERAL REGISTER, V O L  43, N O . 176— M O N D A Y , SEPTEMBER 11, 1978



40308 NOTICES

must be removed from Account 166 
and rate base treatment must cease, 
unless otherwise directed by the Com
mission.

The information submitted by Texas 
Eastern is not sufficient to determine 
whether or not the repayments re
flected in the proposed rate reduction 
are fully in compliance with the above 
stated requirements and we will ac
cordingly suspend the effectiveness of 
the proposed rates fo r i  day. We will 
also set for hearing the matter of 
whether Texas Eastern has complied 
with the appropriate provisions of the 
above cited orders with respect to the 
duration of rate base treatment of 
these advances.

The Commission orders:
(A) The effectiveness of the 43d Re

vised Sheet Nos. 14, 14A through 14D 
to FERC Gas Tariff, 4th Revised 
Volume No. 1 is hereby suspended for 
1 day, until September 2, 1978, at 
which time they may be made effec
tive subject to refund.

(B) Texas Eastern’s case-in-chief in 
support of the proposed rates shall be 
filed with this Commission no later 
than September 22, 1978.

(C) Staff’s statement of position 
shall be filed on or before October 28, 
1978.

(D) A Presiding Administrative Law 
Judge to be designated by the Chief 
Administrative Law Judge (18 CFR 
3.5(d)) shall convene a settlement con
ference in this proceeding to be held 
within 10 days after the service of 
staff’s statement of position in a hear
ing room of the Federal Energy Regu
latory Commission, 825 North Capitol 
Street NE., Washington, D.C. 20426. 
The Presiding Administrative Law 
Judge is authorized to establish such 
further procedural dates as may be 
necessary and to rule on all motions 
(except motions to sever, consolidate 
or dismiss) as provided for in the rules 
of practice and procedure.

(E) The Secretary shall cause 
prompt publication of this order in the 
F ederal R egister.

By the Commission.
K enneth F. P lumb, 

Secretary.
[FR Doc. 78-25421 Filed 9-8-78; 8:45 am]

[6740- 02]
[Docket No. RP77-138]

UNITED G A S  PIPE LINE CO.

Order Granting Petition for Advance Approval 
and Granting Interventions

September 5,1978.
On September 23, 1977,1 United Gas 

Pipe Line Company (United) filed a

‘This proceeding was commenced before 
the FPC. By joint regulation of Oct. 1, 1977 
(10 CFR 1000.1), it was transferred to the 
FERC.

petition2 pursuant to § 154.38(d)(5)(i)' 
of the Commission’s Regulations 3 re
questing advance assurance that 
United will be permitted to recover in 
rates some $12.7 million in research, 
development and demonstration (RD 
& D) expenditures associated with its 
"Project SNG-Biomass.” The project 
will explore anaerobic digestion proc
esses for the conversion of non-fossil 
carbonaceous materials (eg. municipal 
solid wastes (MSW), agricultural resi
dues and "biomass"4) into methane 
(i.e. synthetic natural gas). If initial 
project research proves successful, 
United proposes to construct and oper
ate a pilot facility having the capabili
ty of converting 100 tons per day of 
nonfossil carbonaceous materials into 
1,000 Mcf per day of methane gas. The 
Commission shall rule that United’s 
project expenditures are entitled to 
rate treatment subject to the annual 
review provisions of the Commission’s 
regulations.

Notice of United’s petition was 
issued on September 23, 1977, calling 
for protests or petitions to intervene 
to be filed on or before February 6, 
1978. The State of Louisiana filed an 
untimely notice of intervention on 
March 30, 1978. Memphis Light, Gas 
and Water Division, City of Memphis, 
filed a timely petition to intervene. In
asmuch as both parties have demon
strated an interest in this proceeding, 
they shall be permitted to intervene.

As stated in more detail in the peti
tion, as supplemented, United’s Proj
ect SNG-Biomass seeks to convert a 
combination of MSW, agricultural re
sidues and biomass into pipeline qual
ity methane by an anaerobic digestion 
process. The project will initially con
sist of laboratory research into (1) 
feedstock selection, production, culti
vation, transportation and storage and
(2) anaerobic digestion technology. 
From this laboratory research a com
puterized process and economic model 
will be developed leading to the 
design, construction, and operation of 
a pilot plant. The project is expected 
to take at least 8 years and cost $12.7 
million.

United indicates that one of the 
unique aspects of its proposal is the 
use of an optimum combination of ter
restrial (bermuda grass) and aquatic 
(water hyacinths) plant cultures as a 
partial feedstock for the anaerobic di
gestion process. The combination of 
crops to be used will depend upon the 
specific wastes which will be gasified

2 The petition was supplemented on Dec. 
5, 1977, May 17, 1978, and July 12, 1978.

3 Amended by Order No. 566 issued June 3, 
1978, rehearing denied by order issued Aug. 
3, 1977, in Docket No. RM76-17, motion for 
reconsideration denied by order issued Jan. 
9,1978, in Docket No. RM76-17.

4 The “biomass” species to be studied in 
particular are water hyacinths and bermuda 
grass.

as well as the soil and water quality of 
the site location.

United also points out that its pro
posed use of anaerobic digestion 
should decrease energy consumption 
compared to the anaerobic digestion 
processes now employed in sewage dis
posal. Current sewage disposal tech
niques require that aqueous effluent 
resulting from the digestive process be 
subjected to secondary waste treat
ment. This secondary treatment con
verts the bulk of the energy-rich or
ganic matter into carbon dioxide and 
water by oxidation but, in the process, 
consumes significant amounts of 
energy.

United proposes to develop a process 
which would use this aqueous effluent 
to raise aquatic plants which, in turn, 
could serve not only to remove a wide 
variety of water pollutants but also to 
capture solar energy by photosynthe
sis. Solid wastes produced by anaero
bic digestion will be used to fertilize 
terrestrial crops.

United distinguishes its process from 
the process to be used at a pilot plant 
under construction at Pompano 
Beach, Fla. The latter process, United 
states, uses for feedstock a mixture of 
shredded MSW and primary sewage 
sludge. Dewatered residual sludge is 
landfilled and residual water from the 
sludge recycled directly back to the di- 
gestors or else applied to the landfill. 
United's project, on the other hand, 
uses a combined feedstock of biomass 
and MSW. Residual solids and liquids 
will be used to produce terrestrial and 
aquatic feedstock crops respectively. 
This approach, if successful, will mini
mize the disposal problems which 
occur as a result of anaerobic diges
tion.

United estimates that the first year 
of its project will cost $290,000; 
$220,000 of this total will be paid to 
the Institute of Gas Technology (IGT) 
under a May 18, 1977, contract be
tween United and IGT. The research 
will test the anaerobic digestibility of 
bermuda grass, water hyacinths, and 
MSW from New Orleans, La.

Additionally, United signed on July 
28, 1977, a letter of intent requiring a 
$50,000 contribution toward the 
design, construction and operation of 
a pilot plant at Walt Disney World in 
Orlando, Fla., to grow water hyacinths 
in 50,000 gallons per day of municipal 
sewage effluents. The project aims to 
determine whether effluent purifica
tion resulting from the growth of 
water hyacinths is sufficient to meet 
water quality standards. The project 
involves other companies, the National 
Aeronautical and Space Administra
tion, the Environmental Protection 
Agency and the State of Florida. The 
total cost is expected to be $932,000 
which will be shared by all partici
pants over the 24 months of the proj-
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ect. Other costs in the first year of the 
Project SNG-Biomass are miscella
neous in character.

In accordance with § 154.38(d)(5)(iii) 
of the Commission’s regulations 8 Unit
ed’s petition also purports to comply 
with the requirement that a 5 year 
R.D. Sc D. plan be submitted as part of 
United’s request for advance approval.

United’s Project SNG-Biomass in
volves research, design, construction 
and operation of an experimental an
aerobic disgestion pilot plant for the 
conversion to synthetic gas of a unique 
and heretofore untested combination 
of selected biomass and waste feed
stock. The results from the R.D. Sc D. 
effort will be closely monitored so that 
project tasks, goals and timetables 
may be modified or altered if neces
sary.

United has an R.D. Sc D. section 
within the company and it is being 
used to coordinate its efforts with pri
vate and Federal organizations and 
agencies to insure that there is no 
overlap or duplication. It will seek pat
ents and licenses of significant inven
tions and all revenues derived "from 
the R.D. Sc D. project will be credited 
to the gas customers.

Moreover, United agrees to comply 
with Order No. 566 and the Commis
sion’s regulations by filing annually a 
comprehensive and detailed report on 
the R.D. Sc D. results, progress to date, 
as well as proposed future project 
tasks.

The Commission has reviewed the 
application and the supplemental data 
and concludes United’s Project SNG- 
Biomass is within the R.D. Sc D. Defi
nition 28.B of the Uniform System of 
Accounts and that United’s plan is 
adequate under the guidelines set 
forth in § 154.38(d)(5)(iii) of the Com
mission regulations.

The Commission orders:
(A) Actual expenditures associated 

with Project SNG-Biomass for the 
year ended May 31, 1978, shall be al
lowed in rates in accordance with 
§ 154.38(d)(5)(v) of the Commission’s 
regulations and Account 188 of the 
Commission’s Uniform System of Ac
counts.

(B) The authorization granted in 
paragraph (A), above, is conditioned 
upon United’s continued compliance 
with §§ 154.38(d)(5)(iii) and 
154.38(d)(5)(iv) of the Commission’s 
regulations.

(C) The State of Louisiana and 
Memphis Light, Gas and Water Divi
sion are permitted to intervene in this 
proceeding subject to the Commis
sion’s rules and regulations: Provided, 
however, That the participation of the 
intervenors shall be limited to matters 
affecting asserted rights and interests 
specifically set forth in the petitions 
to intervene: And provided, further,

»Order No. 566, p. 31, et seg.

That the admission of such interven
ors shall not be construed as recogni
tion that they might be aggrieved by 
any order entered in this proceeding.

(D) The Secretary shall' cause 
prompt publication of this order in the 
F ederal R egister.

By the Commission.
K enneth F. P lumb, 

Secretary.
[FR Doc. 78-25422 Filed 9-8-78; 8:45 am]

[6560- 01]
ENVIRONMENTAL PROTECTION 

AGENCY

[FRL 960-7]
AIR QUALITY TECHNICAL DEMONSTRATION  

PROGRAM

Correction

AGENCY: Environmental Protection 
Agency.
ACTION: Notice of Competition for 
Grants: Correction.
SUMMARY: The “Summary” section 
of the original notice (43 FR 38926, 
Aug. 31, 1978), is amended to read as 
follows: “The following letters solicits 
indications of interest to participate in 
the Air Quality Technical Assistance 
Demonstration Program. It was sent 
on August 18, 1978 to mayors of cities 
with over 100,000 population within 
urbanized, nonattainment areas over 
200,000 population.”
EFFECTIVE DATE: September 11, 
1978.
FOR FURTHER INFORMATION 
CONTACT:

Jerry Kurtzweg, Chief of Land Use 
Policy Branch, Office of Transporta
tion and Land Use Policy, Environ
mental Protection Agency, 401 M 
Street SW., Washington, D.C. 20460, 
202-755-0570.
Dated: September 1,1978.

R oy N, G amse,
Acting Assistant Administrator 

for Planning and Manage
ment

[FR Doc. 78-25347 Filed 9-8-78; 8:45 am]

[6569- 01]
[PF-101B; FRL 964-3]
PESTICIDE PROGRAMS

Pesticide and Food Additive Petitions 
Amendment; Correction

In FR Doc. 22164 appearing at page 
35385 in the issue of August 9, 1978, 
second column, line 6, change the CFR 
citation to read “CFR Part 193.20”.

Dated: September 5,1978.
Douglas D. Campt, 

Acting Director, 
Registration Division. 

[FR Doc. 78-25548 Filed 9-8-78; 8:45 am]

[6560-01]
[FRL 963-7; OPP-33000/554]

RECEIPT O F APPLICATION FOR PESTICIDE 
REGISTRATION

Data To Be Considered in Support of 
Applications

On November 19, 1973, the Environ
mental Protection Agency (EPA) pub
lished in the F ederal R egister (39 FR 
31862) its interim policy with respect 
to the administration of section 
3(c)(lXD) of the Federal Insecticide, 
Fungicide, and Rodenticide Act 
(FIFRA), as amended (“Interim Policy 
Statement”). On January 22, 1976, 
EPA published in the F ederal R egis
ter a document entitled “Registration 
of a Pesticide Product—Consideration 
of Data by the Administrator in Sup
port of an Application” (41 FR 3339). 
This document described the changes 
in the Agency’s procedures for imple
menting section 3(c)(1)(D) of FIFRA, 
as set out in the Interim Policy State
ment which were effected by the en
actment of the amendments to FIFRA 
on November 28, 1975 (Pub. L. 94-140), 
and the regulations governing the reg
istration and re-registration of pesti
cides which became effective on 
August 4,1975 (40 CFR Part 162).

Pursuant to the procedures set forth 
in these F ederal R egister documents, 
EPA hereby gives notice of the appli
cations for pesticide registration listed 
below. In some cases these applica
tions have recently been received; in 
other cases, applications have been 
amended by the submission of addi
tional supporting data, the election of 
a new method of support, or the sub
mission of new “offer to pay” state
ments.

In the case of all applications, the la
beling furnished by the applicant for 
the product will be available for in
spection at the Environmental Protec
tion Agency, Room 209, East Tower, 
401 M Street SW., Washington, D.C. 
20460. In the case of applications sub
ject to the section 3 regulations which 
utilize either the 2(a) or 2(b) method 
of support specified in the Interim 
Policy Statement, all data citations 
submitted or referenced by the appli
cant in support of the application will 
be made available for inspection at the 
above address. This information (pro
posed labeling and, where applicable, 
data citations) will also be supplied by 
mail, upon request. However, such a 
request should be made only when cir
cumstances make it inconvenient for
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the inspection to be made at the 
Agency offices.

Any person who (a) is or has been an 
applicant, (b) believes that data he de
veloped and submitted to EPA on or 
after January 1, 1970, are being used 
to support an application described in 
this notice, (c) desires to assert a claim 
under section 3(c)(1)(D) for such use 
of his data and wishes to preserve his 
right to have the Administrator deter
mine the amount of reasonable com
pensation to which he is entitled for 
such use of the data, or (d) wishes to 
assert confidential status under sec
tion 10 for his data, must notify the 
Administrator and the applicant 
named in the notice in the F ederal 
R egister of his claim by certified mail. 
Notification to the Administrator 
should be addressed to the process Co
ordination Branch, Registration Divi
sion (TS-767), Office of Pesticide Pro
grams, Environmental Protection 
Agency, 401 M Street SW., Washing
ton, D.C. 20460. Every such claimant 
must include, at a minimum, the infor
mation listed in the Interim Policy 
Statement of November 19,1973.

Specific questions concerning appli
cations made to the Agency should be 
addressed to the designated Product 
Manager (PM), Registration Division 
(TS-767), Office of Pesticide Pro
grams, at the above address, or by tele
phone as follows:

PM 12 and 16-202-755-9315;
PM 21 and 22-202-426-2454;
PM 24-202-755-2196;
PM 31 and 32-202-426-2635;
PM 15 and 17-202-426-9427;
PM 23-202-755-1397;
PM 25-202-426-2632.
The Interim Policy Statement re

quires that claims for compensation be 
filed on or before November 13, 1978. 
EPA will not delay any registration 
pending the assertion of claims for 
compensation or the determination of 
reasonable compensation. Inquiries 
and assertions that data relied upon 
are subject to protection under section 
10 of FIFRA, as amended, should be 
made on or before October 11, 1978. 
Registration will be delayed pending 
resolution of section 10 claims.

Dated: September 5,1978.
Douglas D. Campt, 

Acting Director, 
Registration Division.

Applic a tio n  R eceived  33000/554
EPA File Symbol 70-EER. Rigo Co., Junc

tion 1-71 and Highway 146, Buckner, Ky. 
40010. KILL-KO PREMGARD. Active In
gredients: (5-Benzyl-3-furyl)methyl 2,2-di- 
methyl-3-( 2-methylpropenyl) 
cyclopropanecarboxylate 0.500 percent; 
Related compounds 0.068 percent; Aroma
tic Petroleum hydrocarbons 0.662 percent; 
Petroleum distillate 98.750 percent. 
Method of Support: Application proceeds 
under 2(b) of interim policy. PM17

EPA Reg. No. 100-523. CIBA-GEIGY Corp., 
P.O. Box 11422, 'Greensboro, N.C. 27409. 
TOLBAN 4E. Active Ingredients: Proflura- 
lin: AMcyclopropylmethyl)-a,a,a-trifluoro- 
2,6-dinitro-N-propyl-p-toluidine 43.6 per
cent; Related compounds 1.9 percent. 
Method of Support: Application proceeds 
under 2(b) of interim policy. Republished: 
Amendment. PM24

EPA Reg. No. 100-590. CIBA-GEIGY Corp., 
BICP 4.5L HERBICIDE. Active Ingredi
ents: Atrazine: 2-chloro-4-ethylamino-6- 
isopropylamino-s-triazine 20.8 - prcent; 
Atrazine related compounds 1.1 percent; 
Metolachlor: 2-chloro-7V-( 2-ethyl-6rmethyl- 
phenyl)-N-(2-methoxyl-l-methylethyl) 
acetamide 27.5 percent. Method of Sup
port: Application proceeds under 2(b) of 
interim policy. Republished: Added uses. 
PM24

EPA Reg. No. 239-2186. Chevron Chemical 
Co., Ortho Division, 940 Hensley Street, 
Richmond, Calif. 94804, ORTHO PARA
QUAT CL. Active Ingredients: Paraquat 
dichloride ’(l,l'-dimethyl-4,4'-bipyridinium 
dichloride) 29.1 percent. Method of Sup
port: Application proceeds under 2(b) of 
interim policy. Republished: Amendment. 
PM25

EPA File Symbol 264-GNL. Amchem Prod
ucts, Inc., Brookside Avenue, Ambler, Pa. 
19002. AMIBEN MICROSOL PREEMER
GENCE HERBICIDE. Active Ingredients: 
Sodium salt of chloramben (3-amino-2,5- 
dichlorobenzoic acid) 84.6 percent; Sodium 
salts of related aminodichlorobenzoic 
acids 9.4 percent. Method of Support: Ap
plication proceeds under 2(a) of interim 
policy. PM25

EPA File Symbol 264-GNA. Amchem Prod
ucts, Inc. AMCHEM AMIBEN PREE
MERGENCE HERBICIDE. Active Ingre
dients: Sodium salt of chloramben (3- 
amino-2,5-dichlorobenzoic acid) 21.0 per
cent; Sodium salts of related 
aminodichlorobenzoic acids 2.3 percent. 
Method of Support: Application proceeds 
under 2(a) of interim policy. PM25

EPA Hie Symbol 270-RGU. Famam Cos., 
Inc., 2230 East Magnolia Street, Phoenix, 
Ariz. 85036. WIPE II FLY PROTEC
TANT. Active Ingredients: N-(hydroxy- 
m ethl)-1 -cyclohexene-1,2-dicarboximide
2.2- dimethyl-3-(2-methylpropenyl) cyclo
propanecarboxylate 0.21 percent; 3-phenox- 
ybenzyl d-cis and trans 2,2-dimethyl-3-(2- 
methylpropenyl) cyclopropanecarboxylate
0.10 percent; Di-n-propyl Isocinchomeron- 
ate 1.00 percent; Butoxypolypropylene Gly
col 20.00 percent. Method of Supports 
Application proceeds under 2(b) of interim 
policy. PM 17

EPA File Symbol 270-RGL. Famam Cos., 
Inc. FARNAM FLYING INSET KILLER. 
Active Ingredients: Tetramethrin [N-(hy- 
droxymethyl)-l-cyclohyexene-l,2-dicar- 
boximide 2,2-dimethyl-3-( 2-methylpro
penyl) cyclopropanecarboxylate] .250 per
cent; 3-Phenoxybenzyl d-cis and trans 2,2- 
dimethyl-3-( 2-methylpropenyl) cyclopro
panecarboxylate .143 percent; Other iso- 
mers.007 percent; Petroleum distillate 9.250 
percent. Method of Support: Application 
proceeds under 2(b) of interim policy. PM17

EPA File Symbol 270-RGA. Famam Cos., 
Inc. FARNAM INSECT KILLER. 
HOUSEHOLD INSECT KILLER. Active 
Ingredients: Tetramethrin [N-(hvdroxv- 
methyl)-l-cyclohexene-l,2-dicarboximide
2.2- dimethyl-3-(2-methylpropenyl) cyclo

propanecarboxylate] .200 percent; 3-Phen- 
oxybenzyl d-cis and trans 2,2-dimethyl-3-(2- 
methylpropenyl) cyclopropanecarboxylate 
.191 percent; Other isomers .009 percent: 
Petroleum distillate 9.250 percent. Method 
of Support: Application proceeds under 2(b) 
of interim policy. PM17

EPA File Symbol 270-RGT. Famam Cos., 
Inc. FARNAM ANT POWDER, RESIDU
AL ANT KILLER. Active Ingredients: (3- 
Phenoxyphenyl) methyl (±)-cis, trans-3- 
(2,2-dichloroetheyl)-2,2- 
dimethylcyclopropanecarboxylate 0.5 per
cent. Method of Support: Application pro
ceeds under 2(b) of interim policy. PM17

EPA Reg. No. 352-354. E. I. du Pont de Ne
mours & Co., Inc., Biochemicals Depart
ment, Wilmington, Del. 19898. DU PONT 
BENLATE BENOMYL FUNGICIDE 
WETTABLE POWDER. Active Ingredi
ents: Benomyl [Methyl l-(butylcarba- 
moyl)-2-benzlmidazolecarbamate] 50 per
cent. Method of Support: Application pro
ceeds under 2(b) of interim policy. Repub
lished: Added uses. PM22

EPA File Symbol 421-UGN. James Varley & 
Sons, Inc., 1200 Switzer Avenue, St. Louis, 
Mo. 63147. AQUA KILL INSECTICIDE. 
Active Ingredients: Tetramethrin [N-(hy- 
droxymethyl )- l-cyclohexene-l,2-dicar- 
boximlde 2,2-dimethyl-3-( 2-methylpro
penyl) cyclopropanecarboxylate .250 per
cent; 3-Phenoxybenzyl d-cis and Jtrans 2,2- 
dimethyl-3-( 2-methylpropenzyl) 
cyclopropanecarboxylate .143 percent; 
Other isomers .007 percent; Petroleum dis
tillate 9.25 percent. Method of Support: 
Application proceeds under 2(b) of the 
iterim policy. PM17

EPA File Symbol 498-RNT. Chase Products 
Co., 19th and Gardner Road, Broadview, 
111. 60153. SPRAYPAK FLYING INSECT 
FORMULA 2. Active Ingredients: Tetra
methrin [N-(hydroxymethyl)-l-cyclohex- 
ene-l,2-dicarboximide 2,2-dimethyl-3-(2- 
methylpropenyl) cyclopropanecarboxy
late] .250 percent; 3-phenoxybenxzyl d-cis 
and tras 2,2-dimethyl-3-( 2-methylpropenyl) 
cyclopropanecarboxylate .143 percent; Oth
er isomers .007 percent; Petroleum distillate
9.250 percent. Method of Support: Applica
tion proceeds under 2(b) of interim policy. 
PM17

EPA Reg. No. 524-308. Monsanto Co., 800 N. 
Lindbergh Boulevard, St. Louis, Mo. 
63166. ROUNDUP HERBICIDE BY 
MONSANTO. Active Ingredients: Isopro
pylamine salt of glyphosate 41.0 percent. 
Method of Support: Application proceeds 
under 2(b) of interim policy. Republished: 
Added use. PM25

EPA Reg. No. 524-308. Monsanto Co., 
ROUNDUP HERBICIDE BY MON
SANTO. Active Ingredients: Isopropyla
mine salt of glyphosate 39.9 percent. 
Method of Support: Application proceeds 
under 2(b) of interim policy. Republished: 
Formula change. PM25

EPA File Symbol 706-IG. Claire Manufac
turing Co., 500 Vista Avenue, Addison, HI. 
60101. DOWN AND OUT FLYING AND 
CRAWLING INSECT KILLER. Active In
gredients: Tetramethrin [N-(hydroxy- 
methyl)-l-cyclohexene-l,2-dicarboximide
2,2-dimethyl-3-( 2-methylpropenyl) 
cyclopropanecarboxylate] 0.200 percent; 3- 
Phenoxybenzyl d-cis, trans 2,2-dimethyl-3- 
(2-methylpropenyl)
cyclopropanecarboxylate 0.191 percent; 
Other isomers 0.009 percent; Petroleum 
distillate 9.250 .percent. Method of Sup-
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port: Application proceeds under 2(b) of 
interim policy. FM17

EPA Pile Symbol 706-IXJ. Claire Manufac
turing Co., BROADCIDE PLYING AND 
CRAWLING INSECT KILLER. Active In
gredients: Tetramethrin [N-(hydroxy- 
methyl)-l-cyclohexene-l,2-dicarboximide
2,2-dimethyl-3-)2-methylpropenyl) 
cyclopropanecarboxylate] 0.250 percent; 3- 
Phenoxybenzyl d-cis, trans 2,2-dimethyl-3- 
( 2-methylpropenyl)
cyclopropanecarboxylate 0.143 percent; 
Other isomers 0.007 percent; Petroleum 
distillate 9.250 percent. Method of Sup
port: Application proceeds under 2(b) of 
interim policy. PM17

EPA Pile Symbol 875-TI. Diversey Chemi
cals, 1855 South Mountain Prospect Road, 
Des Plains, 111. 60018. DIVERSIDE KS. 
Active Ingredients: . (5-Benzyl-3-
furyDmethyl 2,2-dimethyl-3-( 2-methylpro
penyl) cyclopropanecarboxylate 0.250 per
cent; Related compounds 0.034 percent; 
Aromatic petroleum hydrocarbons 0.331 
percent; Petroleum distillate 99.375 per
cent. Method of Support: Application pro
ceeds under 2(b) of interim policy. PM17

EPA Reg. No. 961-310. Lebanon Chemical 
Corp., P.O. Box 180, Lebanon, Pa. 17042. 
LEBANON 1-2-3. Active Ingredients: Di
methyl tetrachloroterphthalate 4.87 per
cent. Method of Support: Application pro
ceeds under 2(a) of interim policy. Repub
lished: Amendment. PM23

EPA Reg. No. 1016-78. Union Carbide Corp., 
Agriculture Products Division, 7825 Bay 
Meadows Way, .Jacksonville, Fla. 32216. 
TEMIK ALDICARB PESTICIDE 15 PER
CENT GRANULAR. Activer Ingredients: 
Aldicarb [2-methyl-2(methylthio) propion- 
aldehyde-0-(methylcarbamoyl)oxime] 15 
percent. Method of Support: Application 
proceeds under 2(b) of interim policy. Re
published: Added use. PM12
[FR Doc. 78-25556 Filed 9-8-78; 8:45 am]

[6560- 01]
[FRL 963-8; OPP-33000/553]

RECEIPT O F APPLICATION FOR PESTICIDE 
REGISTRATION

Data To Be Considered In Support off 
Applications

On November 19, 1973, the Environ
mental Protection Agency (EPA) pub
lished in the F ederal R egister (39 FR 
31862) its interim policy with respect 
to the administration of section 
3(c)(1)(D) of the Federal Insecticide, 
Fungicide, and Rodenticide Act 
(FIFRA), as amended (“Interim Policy 
Statement”). On January 22, 1976, 
EPA published in the F ederal R egis
ter a document entitled “Registration 
of a Pesticide Product—Consideration 
of Data by the Administrator in Sup
port of an Application” (41 FR 3339). 
This document described the changes 
in the Agency’s procedures for imple
menting section 3(c)(1)(D) of FIFRA, 
as set out in the Interim Policy State
ment which wtere effected by the en
actment of the amendments to FIFRA 
on November 28, 1975 (Pub. L. 94-140), 
and the regulations governing the reg
istration and re-registration of pesti

cides which became effective on 
August 4,1975 (40 CFR Part 162).

Pursuant to the procedures set forth 
in these F ederal R egister documents, 
EPA hereby gives notice of the appli
cations for pesticide registration listed 
below. In some cases these applica
tions have recently been received; in 
other cases, applications have been 
amended by the submission of addi
tional supporting data, the election of 
a new method of support, or the sub
mission of new “offer to pay” state
ments.

In the case of all applications, the la
beling furnished by the applicant for 
the product will be available for in
spection at the Environmental Protec
tion Agency, Room 209, East Tower, 
401 M Street SW.7 Washington, D.C. 
20460. In the case of applications sub
ject to the section 3 regulations which 
utilize either the 2(a) or 2(b) method 
of support specified in the Interim 
Policy Statement, all data citations 
submitted or referenced by the appli
cant in support of the application will 
be made available for inspection at the 
above address. This information (pro
posed labeling and, where applicable, 
data citations) will also be supplied by 
mail, upon request. However, such a 
request should be made only when cir
cumstances make it inconvenient for 
the inspection to be made at the 
Agency offices.

Any person who (a) is or has been an 
applicant, (b) believes that data he de
veloped and submitted to EPA on or 
after January 1, 1970, are being used 
to support an application described in 
this notice, (c) desires to assert a claim 
under section 3(c)(1)(D) for such use 
of his data and wishes to preserve his 
right to have the administrator deter
mine the amount of reasonable com
pensation to which he is entitled for 
such use of the data, or (d) wishes to 
assert confidential status under sec
tion 10 for his data, must notify the 
Administrator and the applicant 
named in the notice in the F ederal 
R egister of his claim by certified mail. 
Notification to the Administrator 
should be addressed to the Process Co
ordination Branch, Registration Divi
sion (TS-767), Office of Pesticide Pro
grams, Environmental Protection 
Agency, 401 M Street SW., Washing
ton, D.C. 20460. Every such claimant 
must include, at a minimum, the infor
mation listed in the Interim Policy 
Statement of November 19,1973.

Specific questions concerning appli
cations made to the Agency should be 
addressed to the designated Product 
Manager (PM), Registration Division 
(TS-767), Office of Pesticide Pro
grams, at the above address, or by tele
phone as follows:
PM 12 and 16-202/755-9315 
PM 21 and 22-202/426-2454 
PM 24-202/755-2196

PM 31 and 32—202/426-2635 
PM 15 and 17—202/426-9427 
PM 23-202/755-1397 
PM 25-202/426-2632

The Interim Policy Statement re
quires that claims for compensation be 
filed on or before November 13, 1978. 
EPA will not delay any registration 
pending the assertion of claims for 
compensation or the determination of 
reasonable compensation. Inquiries 
and assertions that data relied upon 
are subject to protection under section 
10 of FIFRA, as amended, should be 
made on or before October 11, 1978. 
Registration will be delayed pending 
resolution of section 10 claims.

Dated: September 5,1978.
Douglas D. Campt, 

Acting Director, 
Registration Division.

App lic a tio n  R eceived  33000/553
EPA File Symbol 70-EEE. Rigo Co., Junc

tion 1-71 and Highway 146, Buckner, Ky. 
40010. PYRETHERM. Active Ingredients: 
(5-Benzyl-3-furyl) methyl 2,2-dimethyl-3- 
(2-methylpropenyl) cyclopropanecarboxy
late 0.250 percent; Related compounds
O. 034 percent; Aromatic petroleum hydro
carbons 0.331 percent; Petroleum distillate 
99.375 percent. Method of Support: Appli
cation proceeds under 2(b) of interim poli
cy. PM17

EPA Reg. No. 239-2404. Chevron Chemical 
Co., 940 Hensley Street, Richmond, Calif. 
94804. ORTHO MONITOR 4 SPRAY (IN
SECTICIDE). Active Ingredients: O.S-di- 
methyl phosphoramidothioate 40.0 per
cent. Method of Support: Application pro
ceeds under 2(b) of interim policy. Repub
lished: Added use. PM16 

EPA Reg. No. 264-138. Amchem Products, 
Inc., Brookside/Avenue, Ambler, Pa. 19002. 
AMEBEN PREEMERGENCE HERBI
CIDE. Active Ingredients: Ammonium salt 
of chloramben (3-amino-2,5-dichloroben- 
zoic acid) 21.1 percent; Ammonium salts of 
related aminodichlorobenzoic acids 2.3 
percent. Method of Support: Application 
proceeds under 2(b) of interim policy. Re
published: Amendment. PM25 

EPA File Symbol 299-ENL. C. J. Martin Co.,
P. O. Box 1089, Nacogdoches, Tex. 75961. 
DIPEL WP BACILLUS THURINGIEN- 
SIS. Active Ingredients: Bacillus thurin- 
giensis, Berliner, 4320 International Units 
of potency per milligram (1.96 billion In
ternational Units per pound). Method of 
Support: Application proceeds under 2(b) 
of interim policy. PM17

EPA File Symbol 407-GOT. Imperial Inc., 
P.O. Box 423, Shenandoah, Iowa 51601. 
IMPERIAL DURSBAN % G GRANULAR 
INSECTICIDE. Active Ingredients: Chlor- 
pyrifos [0,0-diethyl 0-(3,5,6-trichloro-2- 
pyridyl) phosphorothioatel 0.5 percent. 
Method of Support: Application proceeds 
under 2(b) of interim policy. PM12 

EPA File Symbol 523-11. Roberts Laborato
ries, P.O. Box 7532, Rockford, 111. 61103. 
ROBERTS SYNTOX TM FOOD PLANT 
SPRAY. Active Ingredients: (5-Benzyl-3- 
furyl) methyl 2,2-dimethyl-3-(2-methyl
propenyl) cyclopropanecarboxylate 0.250 
percent; Related compounds 0.034 per
cent; Aromatic petroleum hydrocarbons
0.331 percent; Petroleum distillate 99.375
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percent. Method of Support: Application 
proceeds under 2(b) of interim policy. 
PM17

EPA Reg. No. 675-37. National Laboratories, 
Lehn & Rink Industrial Products Division 
of Sterling Drug, Inc., 225 Summit 
Avenue, Montvale, N.J. 07645. LF-200 
DISINFECTANT-DETERGENT- 
DEODORANT. Active Ingredients: Potas
sium O-benzyl-p-chlorophenate 9.4 per
cent; Isopropyl alcohol 4.2 percent; 
Sodium dodecylbenzene sulfonate 3.9 per
cent; Potassium O-phenylphenate 2.9 per
cent; Tetrasodium ethylenediamine te- 
traacelate 2.4 percent. Method of Support: 
Application proceeds under 2(b) of interim 
policy. Republished: Added use. PM32

EPA File Symbol 1021-RGII. McLaughlin, 
Gormley, King Co., 8810 Tenth Avenue, 
North, Minneapolis, Minn. 55427. MGK 
PYNAMIN FORTE CONCENTRATE 90 
percent; Active Ingredients: d-cis, trans Al- 
lethrin (allyl homolog of Cinerin I) 86.00 
percent; Other isomers (allyl homolog of 
Cinerin I) 4.00 percent. Method of Sup
port: Application proceeds under 2(b) of 
interim policy. PM17

EPA File Symbol 1021-RGIO. McLaughlin, 
Gormley, King Co. NEO-PYNAMIN, 
TECHNICAL. Active Ingredients: Tetra- 
methrin [N-(hydroxymethyl)-l-cyclohex- 
ene-l,2-dicarboximide 2,2-dimethyl-3-(2- 
methylpropenyl) cyclopropanecarboxy- 
late] 90.00 percent. Method of Support: Ap
plication proceeds under 2(b) of interim 
policy. PM17

EPA File Symbol 1029-RRL. Aidex Corp., 
1024 North 17th Street, Omaha, Nebr. 
68102. SAN AMINE. Active Ingredients: n- 
Alkyl (50 percent C14, 40 percent C12, 10 
percent C16) dimethyl benzyl ammonium 
chlorides 10.00 percent. Method of Sup
port* Application proceeds under 2(b) of 
interim policy. PM31

EPA Reg. No. 1159-181. Seacoast Laborato
ries, Inc., 257 Highway 18, East Bruns
wick, N.J. 08816. TWIN LIGHT PROFES
SIONAL DURSBAN LAWN INSECT 
KILLER. Active Ingredients: Chlorpyrifos 
[0,0-diethyl 0-(3,5,6-trichloro-2-pyridyl) 
phosphorothioatel 2.32 percent; Aromatic 
petroleum derivative solvent 1.30 percents 
Method of Support: Application proceeds 
under 2(b) of interim policy. Republished: 
Amendment. PM 12 ,

EPA File Symbol 1624-RRG. U.S. Borax & 
Chemical Corp., 3075 Wilshire Boulevard, 
Los Angeles, Calif. 90010. 20 MULE 
POWER INDUSTRIAL STRENGTH 
BATHROOM CLEANER. Active Ingredi
ents: Tetrasodium ethyl-
enediaminetetraacetate 4.56 percent; Iso
propanol 2.40 percent; 0-Benzyl-p-chloro- 
phenol 0,145 percent. Method of Support: 
Application proceeds under 2(a) of interim 
policy. PM32 V *

EPA File Symbol 1685-IU. State Chemical 
Manufacturing Co., 3100 Hamilton 
Avenue, Cleveland, Ohio 44114. FORMU
LA 64-B VAPORCIDE. Active Ingredi
ents: (5-Benzyl-3-furyl) Methyl 2,2-di- 
methyl-3-( 2-methylpropenyl) cyclopropan- 
ecarboxylate 0.250 percent; Related 
compounds 0.034 percent; Aromatic petro
leum hydrocarbons 0.331 percent; Petro
leum distillate 99.375 percent. Method of 
Support: Applicationproceeds under 2(b) 
of interim policy. PM17

EPA File Symbol 1771-0. Samuel Halaby 
Co., 482 Clinton Avenue, South, Roches
ter, N.Y. 14620. ATTACK 25. Active Ingre
dients: (5-Benzyl-3-furyl) methyl 2,2-di-

NOTICES

methyl-3-(2-methylpropenyl) 
cyclopropanecarboxylate 0.250 percent; 
Related compounds 0.034 percent; Aroma
tic petroleum hydrocarbons 0.331 percent; 
Petroleum distillate 99.375 percent. 
Method of Support: Application proceeds 
under 2(b) of interim policy. PM17

EPA File Symbol 2019-GE. Gaston John
ston Corp., 24-64 45th Street, Long Island 
City, N.Y. 11103. HADABUG II QUALITY 
INSECT SPRAY. Active Ingredients: [N- 
(hydroxymethyl)-l-cyclohexene-l,2 -dicar- 
boximide 2,2-dimethyl-3-( 2-methylpro
penyl) cyclopropanecarboxylate] .250 per
cent; 3-Phenoxybenzyl d-cis and trans 2,2- 
dimethyI-3-(2-methylpropenyl) cyclopro- 
panecarboxylate .143 percent; Other iso
mers .007 percent; Petroleum distillate
9.250 percent, method of Support: Applica
tion proceeds under 2(b) of interim policy. 
PM17

EPA File Symbol 21J5-T. Three-M Supply 
Co., 1215 East Columbia Street, Seattle, 
Wash. 98122. MERICIDE B.C.P. No. 1. 
Active Ingredients: Polytoxyethylene (di- 
methyliminio) ethylene-(dimethyliminio) 
ethylene dichloride] 10.0 percent. Method 
of Support: Application proceeds under 
2(b) of interim policy. PM34

EPA File Syipbol 2175-1. Three-M Supply 
Co. MERICIDE B.C.P. No. 2. Active Ingre
dients: Polytoxyethylene (dimethyliminio) 
ethylene-(dimethyliminio) ethylene di
chloride] 20.0 percent. Method of Sup
port: Application proceeds under 2(b) of 
interim policy. PM34

EPA Reg. No. 2724-275. Zoecon Industries, 
12200 Denton Drive, Dallas, Tex. 75234. 
PROPOXUR FLEA COLLAR RF-101 
FOR CATS. Active Ingredients: 0-Isopro- 
poxyphenol methylcarbamate 9.4 percent. 
Method of Support: Application proceeds 
under 2(a) of interim policy. Republished: 
Amendment. PM12

EPA File Symbol 2986-G. The Bushnell Co., 
Inc., 1760 Eleanor Avenue, St. Paul, Minn. 
55116. APEX 15 Active Ingredients: 
Sodium Hypochlorite 12.5 percent. 
Method of Support: Application proceeds 
under 2(b) of interim policy. PM34

EPA Reg. No. 3125-277. Chemagro Agricul
tural Division, Mobay Chemical Corp., 
Box 4913, Kansas City, Mo. 64120. 
SENCOR 50 PERCENT WETTABLE 
POWDER HERBICIDE. Active Ingredi
ents: 4-Amino-6-(l,l-dimethylethyl)-3-
(methylthio)-l,2,4-triazin-5(4H)-one 50 
percent. Method of Support: Application 
proceeds under 2(b) of interim policy. Re
published: Amendment. PM25

EPA Reg. No. 3125-314. Chemagro Agricul
tural Division, Mobay Chemical Corp. 
SENCOR 4 FLOWABLE HERBICIDE. 
Active Ingredients: 4-Amino-6-(l,l-dimeth- 
ylethyl)-3-(methylthio)-l,2,4-triazin-5(4H)- 
one 41 percent. Method of Support: Appli
cation proceeds under 2(b) of interim 
policy. Republished: Added use. PM25

EPA File Symbol 3286-LN. Ferd Staffel Co., 
Box 2380, San Antonio, Tex. 78298, STAF- 
FEL’S SPECIAL LAWN FOOD 15-10-10 
FERTILIZER-INSECTICIDE. Active In
gredients: Chlorpyrifos (0,0-diethyl-0- 
(3,5,6-Trichloro-2-pyridyl) phosphoroth- 
ioate) 0.3 percent. Method of Support: Ap
plication proceeds under 2(b) of interim 
policy. PM12

EPA File Symbol 3772-UUU. Earl May Seed 
& Nursery Co., Imperial Inc., P.O. Box 
423, Shenandoah, Iowa 51601. EARL MAY 
DURSBAN Ms G GRANULAR INSECTI
CIDE. Active Ingredients: Chlorpyrifos

[0,0-diethyl 0-(3,5,6-trichloro-2-pyridyl) 
phosphorothioatel 0.5 percent. Method of 
Support: Application proceeds under 2(b) 
of interim policy. PM12

EPA File Symbol 4000-TE. Southern 
Chemical Products Co., P.O. Box 205, 
Macon, Ga. 31202. NO. 90 SPACE SPRAY. 
Active Ingredients: (5-Benzyl-3-
furyl)methyl 2,2-dimethyl-3-( 2-methylpro
penyl) cyclopropanecarboxylate 0.100 per
cent; Related compounds 0.014 percent; 
Aromatic petroleum hydrocarbons 0.132 
percent; Petroleum distillate 99.750 per
cent. Method of Support: Application pro
ceeds under 2(b) of interim policy. PM17

EPA File Symbol 5870-EG. Texco Corp., 
2801 Highland Avenue, Cincinnati, Ohio 
45212. TEXCO HOSPITAL DISINFEC
TANT CLEANER. Active Ingredients: n- 
Alkyl (60 percent C14, 30 percent C16, 5 
percent C12, 5 percent C18) dimethyl 
benzyl ammonium chlorides 6.25. percent; 
Tetrasodium ethylenediamine tetraace
tate 3.60 percent. Method of Support: Ap
plication proceeds under 2(b) of interim 
policy. Republished: Revised offer to pay. 
PM31

EPA File Symbol 5887-RRG. Black Leaf 
Products Co., 667 North State Street, 
Elgin, 111. 60120. BLACK LEAF ROACH 
AND ANT KILLER. Active Ingredients: 
(5-Benzyl-3-furly)methyl 2,2-dimethyl-3- 
(2-methylpropenly) cyclopropanecarbox- 
ytate 0.350 percent; Related compounds 
0.048 percent. Method of Support: Appli
cation proceeds under 2(b) of interim 
policy. PM17

EPA Reg. No. 6720-102. Southern Mill 
Creek Products Co., Inc., P.O. Box 1098, 
Tampa, Fla. 33601. SMCP PARA BLOX 
(CEREAL AND MOLASSES). Active In
gredients: Diphacinone (2-diphenlacetyl-
1,3-indandione) 0.005 percent. Method of 
Support: Application proceeds under 2(a) 
of interim policy. PM11

EPA Reg. No. 6720-155. Southern Mill 
Creek Products Co., Inc. SMCP BLOX 
COMMERCIAL SIZE (CEREAL AND 
MOLASSES). Active Ingredients: Dipha
cinone (2-diphenytacetyl-l,3-indandione) 
0.0005 percent. Method of Support: Appli
cation proceeds under 2(a) of interim 
policy. PM11

EPA Reg. No. 7173-113. Chempar Chemical 
Co., Inc., 260 Madison Avenue, New York, 
N.Y. 10016. ROZOL TRACKING 
POWDER FOR MICE AND RATS. Active 
Ingredients: 2-[(p-chlorophenyl) phenyla- 
cetyl]-l,3-indandione 0.2 percent. Method 
of Support: Application proceeds under 
2(b) of interim policy. Republished: Added 
use. PM11

EPA File Symbol 7254-0. Hachkik Bleach 
Co., 50th and Wynnefield Avenue, Phila
delphia, Pa. 19131. HACHIK CHLOR. 
Active Ingredients: Sodium Hypochlorite 
12.5 percent. Method of Support: Applica
tion proceeds under 2(b) of interim policy. 
PM32

EPA File Symbol 7273-RAN. Crown Chemi
cals, P.O. Box 7532, Rockford, 111. 61103. 
CROWN SYNTOX FOOD PLANT, MILL 
AND DAIRY ROOM SPRAY READY- 
TO-USE. Active Ingredients: (5-Benzyl-3- 
furyl )methyl 2,2-dimethyl-3-( 2-methylpro
penyl) cyclopropanecarboxylate 0.250 per
cent; Related compounds 0.034 percent; 
Aromatic petroleum hydrocarbons 0.331 
percent; Petroleum distillate 99.375 per
cent. Method of Support: Application pro
ceeds under 2(b) of interim policy. PM17
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EPA Pile Symbol 7368-UL. Georgia-Pacific 
Corp., 100 Dove Street, Suite 200, Los An
geles, Calif. 90040. GEORGIA-PACIFIC 
PLYING INSECT KILLER FOR INDUS
TRIAL USE. Active Ingredients: Tetra- 
methrin [N-( hydroxymethyl )-1 -cyclohex
ene-1,2-dicarboximide 2,2-dimethyl-3-d-cis 
and trans 2,2-dimethyl-3-(2-methylpro- 
penyl) cyclopropanecarboxylate. 143 per
cent; Other isomers .007 percent; Petro
leum distillate 9.250 percent. Method of 
Support: Application proceeds under 2(b) 
of interim, policy. PM17

EPA File Symbol 7368-UA. Georgia-Pacific 
Corp. GEORGIA-PACIFIC HOUSEHOLD 
INSECT KILLER FOR HOUSEHOLD 
USE. Active Ingedients: TetramethrinEN- 
( hydroxymethyl ) -1 - cyclohexene -1,2-di
carboximide 2,2-dimethyl-3-( 2-methylpro- 
penyl) cyclopropanecarboxylate] .200 per
cent; 3-Phenoxybenzly d-cis and trans 2,2 - 
dimethyl - 3 (2-methylpropenyl)
cyclopropanecarboxylate .191 percent; 
Other isomers .009 percent; Petroleum dis
tillate 9.250 percent. Method of Support: 
Application proceeds under 2(b) of interim 
policy. PM17

EPA File Symbol 9143-AN. Chemscope 
Corp., 3200 East Randol Mill Road, Ar
lington, Tex. 70011. CHEMSCOPE SWAT 
PLYING INSECT KILLER. Active Ingre
dients: TetramethrinEN-(hydroxymethyl)- 
1-cyclohexene-l, 2-dicarboximide 2,2-di-
methyl-3-( 2-methylpropenyl) cyclopro - 
panecarboxylate .250 percent; 3-Phenoxy- 
benzyl d-cis and trans 2,2-dimethyl-3-(2- 
methylpropenyl) cyclopropanecarboxy
late] .143 percent; Other isomers .007 per
cent; Petroleum distillate 9.250 percent, 
method of Support: Application proceeds 
under 2(b) of interim policy. PM17

EPA File Symbol 9143-AR. Chemscope 
Corp. X-PEL INSECT KILLER. Active 
Ingredients: TetramethrinEN-ihydroxy-
methyl)-l-cyclohexene-l, 2-dicarboximide 
2,2-dimethyl-3-d-cis and trans 2,2-di/ 
methyl - 3 - (2 - methylpropenyl) cyclo
propanecarboxylate .191 percent; Other 
isomers .009 percent; Petroleum distillate
9.250 percent. Method of Support: Appli
cation proceed&Minder 2(b) of interim 
policy. PM17

EPA File Symbol 9613-0. Bison Laborato
ries, Inc., Buffalo, N.Y. 14211. CRYSTAL- 
AQUA CHLORINATING SOLUTION. 
Active Ingredients: Sodium Hypochlorite 
12.5 percent. Method of Support: Applica
tion proceeds under 2(b) of interim policy. 
PM32

EPA File Symbol 9767-RR, Cal-Tek Indus
tries, 1833 North Eastern Avenue, Los An
geles, Calif. 90032. STEAMITE-QD. 
Active Ingredients: n-Alkyl (60 percent 
C14, 30 percent C16, 5 percent C12, 5 per
cent C18) dimethyl benzyl ammonium 
chlorides 2.25 percent; n-Alkyl (68 percent 
C12, 32 percent C14) dimethyl ethylbenzyl 
ammonium chlorides 2.25 percent; Sodium 
Carbonate 3.00 percent. Method of Sup
port: Application proceeds under 2(b) of 
interim policy. Republished: Revised offer 
to pay. PM31
tFR Doc. 78-25557 Filed 9-8-78; 8:45 am]

[6560- 01]
[FRL 963-3]

RESOURCE CONSERVATION COMMITTEE 

Meeting

The Resource Conservation Commit
tee staff holds informal discussion 
forums on the second Tuesday of each 
month. The forum provides interested 
parties with the opportunity to par
ticipate in the Committee’s study of a 
wide range of proposals aimed at im
proving the use of materials in the 
United States. These informal discus
sions are in addition to the formal 
public meetings that have been held 
by the Committee.

The schedule of meetings for the re
mainder of 1978 is as follows:

October 10,1978, 10:30 a.m. to 12 m., room 
2117.

November 14, 1978, 10:30 aon. to 12 m., 
room 2117.

December 12, 1978, 10:30 a.m. to 12 m., 
room 2117.

All meetings will be held at the Envi
ronmental Protection Agency, 401 M 
Street SW., Washington, D.C. For fur
ther information please call 202-755- 
9145.

The objective of these sessions is to 
provide an opportunity for the ex
change of ideas relating to resource 
conservation between interested par
ties. As such, the format will be infor
mal and provide for discussion rather 
than formal statements. No official 
record will be maintained. Participants 
are encouraged to propose innovative 
policy options for discussion.

The Resource Conservation Commit
tee is the interagency committee set 
up under section 8002(j) of the Re
source Conservation and Recovery Act 
(Pub. L. 94-580). The Committee is 
chaired by EPA Administrator Doug
las Costile and includes the Secretar
ies of Commerce, Labor, Interior, 
Treasury, and Energy; the Chairman 
of the Council on Environmental 
Quality and the Council of Economic 
Advisers; and the Director of the 
Office of Management and Budget. 
The Committee will make recommen
dations to the President and the Con
gress on the desirability and possible 
design of policy options including solid 
waste disposal charges, beverage con
tainer deposits, resource conservation 
subsidies, direct product regulation, 
local solid waste user fees, and other 
policy proposals. They would like to 
include the public in the decision
making process and are soliciting 
views of these potential legislative ini
tiatives.

Dated: September 6,1978.
Barbara Blum,

Deputy Administrator,
Environmental Protection Agency.

[FR Doc. 78-25554 Filed 9-8-78; 8:45 am]

[6712- 01]
FEDERAL COMMUNICATIONS  

COMMISSION

[BC Docket No. 78-254; File No. BR-2162; 
BC Docket No. 78-255; File No. BRH-742]

BLAIR CO UNTY BROADCASTERS, IN C

Renewal of License; Designating Applications 
for Consolidated Hearing on Stated Issues; 
Correction

Released: August 28,1978.
In the Memorandum Opinion and 

Order released August 22, 1978, FCC 
78-613 (Mimeo No. 94106), and pub
lished at 43 FR 38093, Friday, August 
25, 1978, the "Docket Nos. BC Docket 
No. 254 and BC Docket No 255” in the 
caption should be corrected to read 
"BC Docket No. 78-254 and BC Docket 
No. 78-255.”

F ederal Communications 
Commission,

W illiam J . T ricarico,
Secretary.

EFR Doc. 78-25499 Filed 9-8-78; 8:45 am]

[6712- 01]

ESS Docket Nos. 78-278-78-281]
CHARLES S. CASE, SR., ET A L

Order To Shew Cause, Suspension and Desig
nation Order, Designating Application For 
Hearing on Stated Issues

Adopted: August 31,1978.
Released: September 5,1978.

In the matters of revocation of li
cense of Charles S. Case, Sr., 801 Glen
garry Drive, Fairdale, Ky. 40118, SS 
Docket No. 78-278, Licensee of Station 
KZS-7387 in the Citizens Band Radio 
Service; Revocation of license of 
Charles S. Case, Sr., 801 Glengarry 
Drive, Fairdale, Ky. 40118, SS Docket 
No. 78-279, licensee of Station 
WD400I in the Amateur Radio Serv
ice; Suspension of license of Charles S. 
Case, Sr., 801 Glengarry Drive, Fair- 
dale, Ky. 40118, SS Docket No. 78-280, 
Amateur Novice Class Radio Operator 
Licensee; Application of Charles S. 
Case, Sr., 801 Glengarry Drive, Fair- 
dale, Ky. 40118 SS Docket No. 78-281, 
for Technician Class Amateur Opera
tor License.

The Chief, Safety and Special Radio 
Services Bureau, has under considera
tion the Amateur radio station and op
erator licenses and the Citizens Band 
Radio Service license of Charles S. 
Case, Sr. The Amateur licenses were 
granted for a two year term to end on 
January 17, 1980. The Citizens Band 
license was granted for a five year 
term to end on December 29, 1980. 
Also under consideration is an applies
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tion for a Technician Class Amateur 
operator license filed by Case.

1. Information before the Commis
sion indicates that on January 13, 
1978, Case operated radio transmitting 
equipment on the frequency 27.505 
MHz. That frequency was not one of 
those authorized by § 95.455(a) of the 
Commission’s rules for use by stations 
in the Citizens Band Radio Service.1* 
The frequency 27.505 MHz is allocated 
for use in the Industrial Radio Service.

2. The Commission’s information 
further indicates that on January 13, 
1978, Citizens Band radio station KZS- 
7387 was operated without being iden
tified by its assigned call sign. Section 
95.471(c) of the Commission’s Rules 
required that transmissions by Citi
zens Band radio stations be identified 
by the station’s call sign at the begin
ning and conclusion of each transmis
sion or series of transmissions, but at 
least at intervals not to exceed ten 
minutes.

3. The information further indicates 
that on January 13, 1978, the commu
nications from Citizens Band radio sta
tion KZS-7387 were transmitted in 
excess of five minutes. Section 
95.469(b) of the Commissions’s rules 
limited CB communications to periods 
of five continuous minutes, at the end 
of which a one minute silent period 
was required.

4. The information before the Com
mission further indicates that Case ap
parently used the designation 
“15W936” for identification. The use 
of the designation “15W936” demon
strates that Case apparently partici
pated in “W”, or “Whiskey” Clubs, 
whose members operated radio trans
mitting equipment on frequencies not 
authorized by their licenses and used 
equipment not type-accepted by the 
Commission for use by CB stations. 
Members of “Whiskey” Clubs appar
ently employed a system of operator 
identification numbers in lieu of Com
mission assigned call signs to enablë 
members to identify each other over 
the air while concealing their identity 
and station location from the Commis
sion.

5. This conduct was the subject of an 
Official Notice of Violation which was 
mailed to Case on February 9,1978.

6. Section 312(a)(4) of the Communi
cations Act of 1934, as amended, pro-

1 On the date of the violations (January 
13; 1978), Case was licensed to operate in 
the Citizens Band Radio Service. On Janu
ary 17, 1978, Case was granted an Amateur 
radio station license and a Novice Class Op
erator license. Accordingly, the alleged rule 
violations cited herein solely pertain to the 
Citizens Band Radio Service.

‘Effective August 1, 1978, Subpart D of 
Part 95 of the Commission’s Rules was re
vised. As part of that revision, all Rule sec
tions in that Subpart were renumbered. 
Rule sections referred to in this Order to 
Show Cause are those which were in effect 
on the date of operation.

vides that radio station licenses may 
be revoked for wilful or repeated viola
tion of the Commission’s rules. Al
though the alleged violations relate 
only to the Citizens Band radio sta
tion, they may reflect adversely not 
only upon Case’s qualifications to 
retain his Amateur radio station and 
operator license and to upgrade his 
Amateur operating privileges,

7. Accordingly, it  is ordered, Pursu
ant to Section 312(a)(4) and (c) of the 
Communications Act of 1934, as 
amended, and §0.331 of the Commis
sion’s rules, that Case show cause why 
the licenses for the captioned radio 
stations should not be revoked, and 
appear and give evidence at a hearing 
to be held at a time and place before 
an Administrative Law Judge, to be 
specified by a subsequent order, upon 
the following issues:

(a) Whether Case operated radio 
equipment in wilful or repeated viola
tion of § 95.455(a) and/or 95.469(b) of 
the Commission’s rules.

(b) Whether Case operated radio 
equipment in wilful or repeated viola
tion of § 95.471(c) of the Commission’s 
rules and/or used a club designator 
number for identification.

(c) Whether, in light of the evidence 
adduced pursuant to Issues (a) and (b), 
Charles S. Case, Sr., possesses the req
uisite qualifications to remain a Com
mission licensee.

8. Section 303(m)(l)(A) of the Com
munications Act of 1934, as amended, 
gives the Commission authority to sus
pend the operator license of any li
censee who has violated any provision 
of the Communications Act or the 
Commission’s rules. Therefore, it is 
further ordered, Under authority con
tained in Section 303(m)(l)(A) of the 
Communications Act and § 0.331 of the 
Commission’s rules, that the Novice 
Class Amateur. Operator license of 
Charles S. Case, Sr., is suspended for 
the remainder of the license term.

9. It is further ordered, That, in 
order to obtain a hearing on the sus
pension matter, Case shall, within 30 
days after receipt of the suspension 
order, make a written request for a 
hearing, whereupon the suspension 
will be held in abeyance until the con
clusion of the proceedings on the sus
pension; and that if Case elects not to 
make such a request, he shall mail his 
Amateur Radio Operator license to 
the Commission in Washington, D.C., 
before the expiration of thirty days.3

10. It is further ordered, That, pursu
ant to Section 309(e) of the Communi
cations Act and §§ 1.973(b) and 0.331 of 
the rules, Case’s application for Tech
nician Class Amateur radio operator li
cense is designated for hearing, at a 
time and place to be specified by a 
subsequent Order upon the preceding 
issues and following issue:

(d) Whether, in light of the evidence

*The 15 day time period specified by Sec
tion 1.85 of the Rules is waived.

adduced under Issues (a), (b) and (c) 
above, the public interest, convenience 
and necessity would be served by a 
grant of the Technician Class radio 
operator license application of Charles 
S. Case, Sr.

11. It is further ordered, That in 
order to obtain a hearing on the appli
cation, Case, in person or by attorney, 
shall within 30 days of the mailing of 
this Order, file with the Commission 
in triplicate a written appearance stat
ing an intent to appear on a date fixed 
for hearing to present evidence on the 
issues specified in the foregoing para
graph.4 Failure to file a written ap
pearance within the time specified will 
result in the dismissal of the applica
tion with prejudice.

12. It is further ordered, That the 
burden of proceeding with the intro
duction of evidence and the burden of 
proof for revocation of the Amateur 
station license (SS Docket No. 78-279), 
the CB station license (SS Docket No. 
78-278) and the Suspension is on the 
Bureau pursuant to Section 312(d) of 
the Communications Act; and the 
burden of proof for grant of the appli
cation (SS Docket No. 78-281) is on 
the respondent, pursuant to Section 
309(e) of the Act.

13. It is further ordered, Pursuant to 
§ 1.227 of the Commission’s rules, that 
the proceedings on the above-stated 
issues regarding the Order to Show 
Cause, Suspension and Designation 
are consolidated for hearing.

14. It is further ordered, That a copy 
of this Order shall be sent by Certified 
Mail—Return Receipt Requested and 
by Regular Mail to the licensee at his 
address of record as shown in the cap
tion.

Chief, Safety and Special Radio Ser
vices Bureau.

G erald M. Ztjckerman,
Chief, Legal, Advisory and 

Enforcement Division.
E n c l o s u r e »!

R EPLY TO ORDER TO SHOW CAUSE W HY CITIZENS 
BAND RADIO STATION LICEN SE KZ-7387 
SHOULD NOT BE REVOKED

[SS Docket No. 78-278]
In this matter, Respondent takes the 

action indicated below:
□ 1. Respondent will appear and present evi

dence at the hearing.
□ 2. Respondent waives his right to a hear

ing and does not submit a written state
ment.

□ 3. Respondent waives his right to a hear
ing and submit the attached written 
statement.*

REPLY TO ORDER TO SHOW CAUSE W HY AMATEUR 
RADIO STATION LICEN SE W D400I SHOULD NOT 
BE REVOKED

[SS Docket No. 78-279]
In this matter, Respondent takes the 

action indicated below:

4 The 20 day time period specified by 
§ 1.221 of the rules is waived.
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□ 1. Respondent will appear and present evi
dence at the hearing.

O 2. Respondent waives his right to a hear
ing and does hot submit a written state
ment.

□ 3. Respondent waives his right to a hear
ing and submit the attached written 
statement.*

reply to  order su spen d in g  amateur novice
CLASS OPERATOR LICENSE
[SS Docket No. 78-280]

In this matter, Respondent takes the 
action indicated below:
□ L Respondent will appear at a hearing on

the suspension order.
□ 2. Respondent does not desire a hearing

on the suspension order, and encloses 
his Amateur Radio Operator license to 
be held by the Commission for the dura
tion of the suspension.

Date:-----------1978,
Charles S. Case, Sr.,

Respondent
reply to  order designating  tec h n icia n

r r . A S f i  RADIO OPERATOR LICENSE APPLICATION 
FOR HEARING

[SS Docket No. 78-281]
In this matter, Respondent takes the 

action indicated below:
□ 1. Respondent will appear at a hearing

and present“ evidence on the issues speci
fied in the order of designation.

□ 2. Respondent will not present evidence
on the issues specified in the order of 
designation and understands that as a 
result his application will be dismissed 
with prejudice.

Date:-----------1978.
Charles S. Case, Sr.,

Respondent
Enclosure 2

EXPLANATION OF PROCEDURES
1. Revocation. Section 1.91 of the Com

mission’s Rules provides that in order to 
have a hearing before an Administrative 
Law judge, you have 30 days from the Issue 
date of this Order in which to state that 
you will appear and present evidence on the 
matters specified in the Order. If you are 
unable to appear at a hearing in Washing
ton, D.C., you may request that the hearing 
by near yoùr residence. Such request should 
be supported by whatever facts you feel nec- 
essary.

Your right to a hearing is waived if you 
(1) fail to file a timely appearance or (2) file 
within 30 days a statement waiving the 
right to a hearing. When hearing is waived, 
you may submit a statement denying or 
seeking to mitigate or justify the matter al
leged in the Order to Show Cause. The 
Chief Administrative Law Judge will then 
certify the case to the Commission. The 
matter will be handled by the Chief, Safety 
and Special Radio Services Bureau, who will 
determine whether a revocation order 
should be issued or the matter should be 
dismissed. This determination will be made 
using all information available, including

* If this statement is intended to be in 
mitigation, it should include the reasons, if 
any, why you believe that your radio station 
licenses should not be revoked.

statements you have filed and your past vio
lation record.

2. Suspension. If you want a hearing on 
the suspension you have 30 days from the 
Issue date in which to request it in writing. 
Section 1.85 of the Rules provides that if 
you have a hearing, the suspension will be 
held in abeyance until the conclusion of the 
proceedings. If you do not want a hearing, 
the suspension will go into effect in 30 days, 
and during that 30 days you must send your 
operator license to the Commission to hold 
during the suspension.

3. Application. In order to have a hearing 
on your application, you have 30 days from 
the Issue date of this Order to request it. 
Section 1.221(c) of the rules^provides that if 
you do not request a hearing, the applica
tion will be dismissed with prejudice.

[PR Doc. 78-25498 Piled 9-8-78; 8:45 am]

[6712- 01]
[SS Docket No. 78-276]

MAXIE LYNN ELUOTT

Designation Order Designating Application for 
Hearing on Stated Issues

Adopted: August 30,1978.
Released: August 31,1978.

In the matter of application of 
Maxie Lynn Elliott, 626 Goodson 
Drive, Columbus, Ga. 31907, SS 
Docket No, 78-276, For Citizens Band 
Radio Service License.

The Chief, Safety and Special Radio 
Services Bureau, pursuant to delegat
ed authority, has under consideration 
the application of Maxie Lynn Elliott 
for a license in the Citizens Band 
Radio Service.

1. Elliott is the former licensee of 
Citizens Band radio station KTS-4404, 
which was canceled pursuant to El
liott’s request dated June 10, 1977. In
formation before the Commission indi
cates that on June 5, 1977, Elliott’s 
radio station was operated on the fre
quency 27.045 MHz. That frequency is 
assigned to the Radio Control Service. 
Section 95.455(a) of the rules prohibits 
operation on that frequency by Citi
zens Band licenses. Information fur
ther indicates that the transmissions 
of June 5, 1977, were not identified by 
call signs, as required by § 95.471(c).

2. Information before the Commis
sion further indicates that during the 
radio operation on June 5, 1977, the 
operator of Elliott’s station communi
cated with or attempted to communi
cate with another station over a dis
tance greater than 150 miles. Section 
95.501(b) prohibits the transmission of 
CB communications for such purposes.

3. On June 5, 1977, Elliott transmit
ted radio communications at a power 
level greater than that allowed by 
§ 95.613(b). On June 10, 1977, a trans
mitter was installed at Elliott’s station 
which was capable of operating on fre
quencies not authorized for the CB 
Service, in violation of § 95.641(c) of

the rules. As a result of those viola
tions, Elliott was convicted on Septem
ber 15, 1977, in the United States Dis
trict Court, Middle District of Georgia, 
under 47 U.S.C. 502, upon his plea of 
guilty to violation of §§ 95.613(b) and 
95.641(c)(4) of the Commission’s rules. 
The factual matters adjudicated in the 
criminal proceeding shall not be reliti
gated in this proceeding pursuant to 
the doctrine of collateral estoppel.

4. In February 1977, complaints were 
made to the Commission by neighbors 
of Elliott about interference to home 
electronic equipment. The complaints 
were directed against Elliott. As a 
result of those complaints, the Com
mission sent Elliott an “Interception 
of Radio Station Transmissions” form 
(FCC' Form 762-K), which requested 
Elliott to have his radio transmitter 
tested by a radio serviceman and a 
report made to the Commission of the 
results. The form, signed by Elliott 
and dated March 12, 1977, was re
turned to the Commission indicating 
his station transmitter operated in 
compliance with the Commission’s 
rules.

5. On June 10, 1977, as a result of 
the monitoring of communications 
from Elliott’s station on June 5, 1977, 
Commission engineers inspected El
liott’s CB station. During the inspec
tion, Elliott stated that in February 
1977, when the interference com
plaints were made, he had been oper
ating an amateur transmitter. He 
stated, that instead of having the ama
teur transmitter he was actually using, 
checked for proper operation, he re
moved the amateur transmitter and 
substituted a standard CB transmitter 
before the tests required by the Com
mission were made by the radio ser
viceman. Therefore, an issue will be 
designated to determine whether El
liott engaged in a scheme to mislead 
the Commission and misrepresented 
material facts or was lacking in candor 
when he submitted to the Commission 
the document “Interception of Radio 
Station Transmissions,” dated March 
12, 1977, indicating that his station 
transmitter operated in compliance 
with the Commission’s rules.

6. In view of the above, the Commis
sion is unable to find that Elliott pos
sesses the requisite qualifications to 
become a licensee of the Commission. 
In light of his apparent operating vio
lations while licensed as KTS-4404, his 
apparent scheme to mislead the Com
mission concerning technical measure
ments carried out on his transmitter 
and his criminal conviction, it appears 
that Elliott may not be relied upon to 
abide by the Commission’s rules. His 
conduct may reflect adversely upon 
his qualifications to be a Commission 
licensee by revealing a disregard for 
the Commission’s statutory authority
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to license and regulate radio stations 
and operators.

7. Accordingly, i t  is ordered, That, 
pursuant to section 309(e) of the Com
munications Act and §§ 1.973(h) and
0.331 of the rules, Elliott’s application 
for Citizens Band Radio Service li
cense is designated for hearing, at a 
time and place to be specified by'a  
subsequent order, upon the following 
issues:

(a) Whether Elliott’s radio station 
was operated in willful or repeated vio
lation of §§ 95.455(a), 95.471(c) and/or 
95.501(b) of the Commission’s rules.

(b) The effect of Elliott’s criminal 
conviction on September 15, 1977, on 
his qualification to be a licensee of the 
Commission.

(c) Whether Elliott misrepresented 
material facts or was lacking in candor 
when he submitted the “Interception 
of Radio Station Transmissions” form, 
dated March 12, 1977, to the Commis
sion.

(d) Whether, in light of the evidence 
adduced pursuant to issues (a), (b) and 
(c), Maxie L. Elliott possesses the req
uisite qualifications to become a Com
mission licensee.

(e) Whether, in light of the evidence 
adduced under the above Issues, the 
public interest, convenience and neces
sity would be served by the grant of a 
Citizens Band Radio Service license to 
Maxie L. Elliott.

8 . It is further ordered, That in order 
to obtain a hearing on the application,
[6712- 01]

[6730- 01]
FEDERAL MARITIME COMMISSION

TEMPORARY EXEMPTION O F COLLECTIVE 
BARGAINING AGREEMENT

Notice is hereby given that on 
August 28, 1978, the Commission de-

Elliott, in person or by attorney, shall 
within 20 days of the mailing of this 
order, file with the Commission a writ
ten appearance stating an intent to 
appear on a date fixed for hearing to 
present evidence on the Issues speci
fied in the foregoing paragraph. Fail
ure to file a written appearance within 
the time specified will result in the 
dismissal of the application with prej
udice.

9. It is further ordered, That a copy 
of this order shall be sent by regular 
United States mail to Maxie L. Elliott 
at his address as shown in the caption.

Chief, Safety and Special Radio Ser
vices Bureau.

G erald  M. Z u c k e r m a n ,
Chief, Legal, Advisory 

and Enforcement Division.
R eply  to  O rder D esig n a tin g  C it iz e n s  B and 
• R adio  S ervice  Applic a tio n  fo r  H earing

In th is . matter, Respondent takes the 
action indicated below:
□ 1. Respondent will appear at a hearing

and present evidence on the issues speci
fied in the order of designation.

□ 2. Respondent will not present evidence
on the issues specified in the order of 
designation and understands that as a 
result his application will be dismissed 
with prejudice.

Date:----------- 1978.
M a x ie  L. E ll io t t , 

Respondent
[FR Doc. 78-25497 Filed 9-8-78; 8:45 am]

termined the following collective bar
gaining agreement to be temporarily 
exempt from the filing and approval 
requirements of section 15 of the Ship
ping Act, 19J.6, as amended (39 Stat. 
733, 75 Stat. 703, 46 U.S.C. 814), pend
ing F ederal R e g is t e r  notice, opportu
nity fox commment, and subsequent 
determination by the Commission that

the agreement (or any specific provi
sion thereof) should be permanently 
exempt from the filing and approval 
requirements of section 15 of the Ship- 
ping Act, 1916, or should be approved, 
disapproved or modified under that 
section. This action was taken in ac
cordance with our Interim Policy 
Statement-Collective Bargaining 
Agreements, served June 12, 1978. This 
temporary exemption is effective until 
December 6,1978.

Interested parties may inspect the 
agreement at the Washington Office 
of the Federal Maritime Commission, 
1100 L Street NW., Room 10218; or at 
the Field Offices located at New York, 
N.Y.; New Orleans, La.; San Francisco, 
Calif.; Chicago, 111.; and San Juan, 
P.R. Comments on the agreement, in
cluding requests for hearing, may be 
submitted to the Secretary, Federal 
Maritime Commission, Washington, 
D.C. 20573, on or before October 2, 
1978. Comments should include facts 
and agruments concerning the exemp
tion, approval, modification, or disap
proval of the proposed agreement. 
Comments shall discuss-with particu
larity allegations that the agreement 
is unjustly discriminatory or unfair as 
between carriers, shippers, exporters, 
importers, or ports, or between export
ers from the United States and their 
foreign competitors, or operates to the 
detriment of the commerce of the 
United States, or is contrary to the 
public interest, or is in violation of the 
act.

A copy of any comments should also 
be forwarded to the party filing the 
agreement and the statement should 
indicate that this has been done.
Agreement No.: LM-11.
Filing Party: Edward D. Ransom, Esq., Lil-

lick, McHose, & Charles, Two Embarca
dero Center, San Francisco, Calif. 94111.
Summary: agreement No. LM-11, between 

the National Marine Engineers Beneficial 
Association and Pacific Maritime Associ
ation, is the collective bargaining agreement 
concerning Port Engineers for the period 
June 16,1978, to June 15,1981. The purpose 
of Agreement No. LM-11 is to set forth the 
wages, hours, working conditions and bene
fits agreed upon by the parties.

Dated: September 5,1978.
By the order of the Federal Mari

time Commission.
F r a n c is  C. H u r n e y , 

Secretary.
[FR Doc. 78-25356 Filed 9-8-78; 8:45 am]

[Report No. 1139]

PETITIONS FOR RECONSIDERATION OF ACTIONS IN RULEMAKING PROCEEDINGS FILED

S e p t e m b e r  5,1978.

Docket or RM No. Rule No. Subject Date received

2 1 , .......................... Sec. 73.202(b) _ ... Amendment of § 73.202(b), table of assign-
ments, PM broadcast stations (Camp Le
jeune, N.C.).

Filed by Lloyd D. Young, attorney for Fran- 
con, Inc.

Aug. 24,1978.

Note.—Oppositions to petitions for reconsideration must be filed on or before Septem
ber 26, 1978. Replies to an opposition must be filed within 10 days after time for filing 
oppositions has expired.

For the Federal Communications Commission.
W il l ia m  J. T r ic a r ic o ,

Secretary.
[FR Doc. 78-25500 Filed 9-8-78; 8:45 am]
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[6730- 01]
SEAIR FORWARDERS, IN C

Independent Ocean Freight Forwarder License 
Applicant*

Notice is hereby given that the fol
lowing applicants have filed with the 
Federal Maritime Commission applica
tions for licenses as independent ocean 
freight forwarders pursuant to section 
44(a) of the Shipping Act, 1916, (Stat. 
422 and 46 U.S.C. 841(b)).

Persons knowing of any reason why 
any of the following applicants should 
not receive a license are requested to 
communicate with the Director, 
Bureau of Certification and Licensing, 
Federal Maritime Commission, Wash
ington, D.C. 20573.
SeAir Forwarders, Inc., 209 Franklin Street, 

Cedar Falls, la. 50613. Officers: Jerrold E. 
Jacobsen, President, James E. Dunn, Sec
retary /Treasurer.
By the Federal Maritime Commis

sion.
F r a n c is  C. H u r n e y , 

Secretary.
Dated: September 1,1978.
[FR Doc. 78-25357 Filed 9-8-78; 8:45 am]

[6210- 01]
FEDERAL RESERVE SYSTEM 

AR K AN SA S BEST CORP.

Acquisition o f Bonk

Arkansas Best Corp., Fort Smith, 
Ark., has applied for the Board’s ap
proval under section 3(a)(3) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(3)) to acquire 11.73 percent or 
more of the voting shares of Com
merce Southwest, Inc., Dallas, Tex. 
The factors that are considered in 
acting on the application are set forth 
in section 3(c) of the Act (12 U.S.C. 
1842(c)).

The application may be inspected at 
the office of the Board of Governors 
or at the Federal Reserve Bank of 
Dallas. Any person wishing to com
ment on the application should submit 
views in writing to the Secretary, 
Board of Governors of the Federal Re
serve System, Washington, D.C. 20551, 
to be received not later than October
5,1978.

Board of Governors of the Federal 
Reserve System, September 5,1978.

G r if f it h  L . G a r w o o d , 
Deputy Secretary 

of the Board.
[FR Doc. 78-25358 Filed 9-8-78; 8:45 am]

[6210- 01]
COMMERCE SOUTHWEST, IN C  

Formation o f Bank Holding Co.

Commerce Southwest, Inc., Dallas, 
Tex., has applied for the Board’s ap
proval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 100 percent 
(less directors’ qualifying shares) of 
the voting shares of National Bank of 
Commerce of Dallas, Dallas, Tex. The 
factors that are considered in acting 
on the application are set forth in sec
tion 3(c) of the act (12 U.S.C. 1842(c)).

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Dallas. Any person wishing to com
ment on the application should submit 
views in writing to the Secretary, 
Board of Governors of the Federal Re
serve System, Washington, D.C. 20551 
to be received no later than October 5, 
1978.

Board of Governors of the Federal 
Reserve System, September 5,1978.

G r if f it h  L . G a rw o o d , 
Deputy Secretary 

of the Board.
[FR Doc. 78-25359 Filed 9-8-78; 8:45 am]

[6210- 01]
FIRST CITY BANCORPORATION O F TEXAS, IN C  

Acquisition o f Bank

First City Bancorporation of Texas, 
Inc., Houston, Tex., has applied for 
the Board’s approval under sectipn 
3(a)(3) of the Bank Holding Company 
Act (12 U.S.C. 1842(a)(3)) to "acquire 
100 percent (less directors’ qualifying 
shares) of the voting shares of the 
Lufkin National Bank, Lufkin, Tex. 
The factors that are considered in 
acting on the application are set forth 
in section 3(c) of the Act (12 U.S.C. 
(1842(c)).

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Dallas. Any person wishing to com
ment on the application should submit 
views in writing to the Secretary, 
Board of Governors of the Federal Re
serve System, Washington, D.C. 20551, 
to be received not later than Septem
ber 29,1978,

Board of Governors of the Federal 
Reserve System, September 1,1978.

G r if f it h  L . G a r w o o d , 
Deputy Secretary 

of the Board.
[FR Doc. 78-25360 Filed 9-8-78; 8:45 am]

[6210- 01]
LAKESIDE BAN K HOLDING CO .

Formation o f Bank Holding Com pany

LAKESIDE BANK HOLDING CO., 
New Town, N. Dak., has applied for 
the Board’s approval under section 
3(a)(1) of the Bank Holding Company 
Act (12 U.S.C. 1842(a)(1) to become a 
bank holding company by acquiring 97 
percent or more of the voting shares 
of Lakeside State Bank, New Town, N. 
Dak. The factors that are considered 
in acting on the application are set 
forth in section 3(c) of the Act (12 
U.S.C. 1842(c)).

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Minneapolis. Any person wishing to 
comment on the application should 
submit views in writing to the Secre
tary, Board of Governors of the Feder
al Reserve System, Washington, D.C. 
20551, to be received no later than 
September 29,1978.

Board of Governors of the Federal 
Reserve System, September 1,1978.

G r if f it h  L. G a r w o o d , 
Deputy Secretary 

of the Board.
[FR Doc. 78-25361 Filed 9-8-78; 8:45 am]

[6210- 01]
RUSSELL STATE BANCSHARES, IN C  

Formation o f Bank Holding Company

Russell State Bancshares, Inc., Rus
sell, Kans., has applied for the Board’s 
approval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 50 percent or 
morejof the voting shares of Russell 
State Bank, Russell, Kans. The factors 
that are considered in acting on the 
application are set forth in section 3(c) 
of the Act (12 U.S.G 1842(c)).

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of 
Kansas City. Any person wishing to 
comment on the application should 
submit views in writing to the Reserve 
Bank, to be received not later than 
September 27,1978.

Board of Governors of the Federal 
Reserve System, September 4,1978.

G r if f it h  L . G a r w o o d , 
Deputy Secretary 

of the Board.
[FR Doc. 78-25362 Filed 9-8-78; 8:45 am]
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[6210- 01]
SBT CORP.

Acquisition o f Bank

SBT Corp., Savannah, Ga., has ap
plied for the Board's approval under 
section 3(a)(3) of the Bank Holding 
Company Act (12 U.S.C. 1842(a)(3)) to 
acquire 100 percent of the Voting 
shares of Bank of Screven County, 
Sylvania, Ga. The factors that are 
considered in acting on the application 
are set forth in section 3(c) of the Act 
(12 U.S.C. 1842(c)).

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of At
lanta. Any person wishing to comment 
on the application should submit views 
in writing to the Secretary, Board of 
Governors of the Federal Reserve 
System, Washington, D.C. 20551, to be 
received not later than October 2, 
1978.

Board of Governors of the Federal 
Reserve System, September 5,1978.

G r if f it h  L . G a r w o o d , 
Deputy Secretary 

of the Board.
[FR Doc. 78-25363 Filed 9-8-78; 8:45 am)

16210- 01]
WEST GEORGIA FINANCIAL CORP.

Formation o f Bank Holding Company

West Georgia Financial Corp., Talla
poosa, Ga., has applied for the Board’s 
approval under section 3(a)(1) of the 
Bank Holding Company Act (12 U.S.C. 
1842(a)(1)) to become a bank holding 
company by acquiring 100 percent of 
the voting shares of West Georgia 
Bank of Tallapoosa, Tallapoosa, Ga. 
The factors that are considered in 
acting on the application are set forth 
in section 3(c) of the Act (12 U.S.C. 
1842(c)).

The application may be inspected at 
the offices of the Board of Governors 
or at the Federal Reserve Bank of At
lanta. Any person wishing to comment 
on the application should submit views 
in writing to the Reserve Bank, to be 
received not later than October 2, 
1978.

Board of Governors of the Federal 
Reserve System, September 1,1978.

G r if f it h  L . G a r w o o d , 
Deputy Secretary 

, of the Board.
[FR Doc. 78-25364 Filed 9-8-78; 8:45 am]

[6820- 22]
GENERAL SERVICES 
ADMINISTRATION

REGIONAL PUBLIC ADVISORY PANEL O N  
ARCHITECTURAL AN D  ENGINEERING SERVICES

Mooting

S e p t e m b e r  1, 1978.
Pursuant to Pub. L. 92-463, notice is 

hereby given of a meeting of the Re
gional Public Advisory Panel on Archi
tectural and Engineering Services, 
Region 5, September 25 and Septem
ber 26, 1978, from 9 a.m. to 5 p.m., 
Room 3520A, John C. Kluczynski Fed
eral Building, 230 South Dearborn 
Street, Chicago, 111. The meeting will 
be devoted to the initial step of the 
procedures for screening and evaluat
ing the qualifications or architect-en
gineers under consideration for selec
tion to furnish professional services 
for the following projects.

1. Supplemental architect-engineer con
tract for projects in the State of Illinois.

2. ^Supplemental architect-engineer con
tra c to r  projects in the State of Indiana.

3. Supplemental architect-engineer con
tract for projects in the State of Michigan.

4. Supplemental architect-engineer con
tract for projects in the State of Minnesota.

5. Supplemental architect-engineer con
tract for projects in the State of Ohio.

6. Supplemental architect-engineer con
tract for projects in the State of Wisconsin.

7. Supplemental architect-engineer con
tract for cost management services in Re
gional area.

8. “New Sprinkler System,” Federal Build
ing,, 536 S. Clark Street, Chicago, 111.

9/ “Conversion and Improvements,” U.S. 
Post Office, Lansing, Mich.

This meeting will be open to the 
public.

E d w ard  R . K e n n e l l y , 
Acting Regional Administrator.

[FR Doc, 78-25609 Filed 9-8-78; 8:45 am)

[4110- 85]
DEPARTMENT OF HEALTH, 

EDUCATION, AND WELFARE

Office o f the Assistant Secretary for Health

TECHNICAL CONSULTANT PANEL O N  THE C O 
OPERATIVE HEALTH STATISTICS SYSTEM OF 
THE UNITED STATES NATIONAL COMMITTEE 
O N  VITAL A N D  HEALTH STATISTICS

Meeting

In accordance with section 10(a)(2) 
of the Federal Advisory Committee 
Act (Pub. L. 92-463), announcement is 
made of the following National Advi
sory body scheduled to meet during 
the month of October 1978:
Name: Technical Consultant Panel on the 

Cooperative Health Statistics System of 
the United States National Committee on 
Vital and Health Statistics.

Date' and Time: October 5-6,1978, 9 a.m.

Place: Hubert H. Humphrey Building, Room
507-A, 200 Independence Avenue SW.
Washington, D.C. 20201.

Open: 9 a.m. to 4:30 p.m.
Purpose. The Technical Consultant 

Panel on the Cooperative Health Sta
tistics System is to recommend to the 
United States National Committee on 
Vital and Health Statistics advice and 
assistance to be provided the Secre
tary with respect to the design of and 
approval of health statistical and 
health information systems within the 
Department of Health, Education, and 
Welfare which have as an objective 
the production of local, State, and na
tional statistics; and for the adoption 
or implementation by local, State, or 
national agencies findings and propos
als developed by other organizational 
agencies..

Agenda. The minutes of the last 
meeting will be reviewed. A final work
ing draft of minimum CHSS unit 
“principles” will be reviewed and de
veloped. Reports will be presented and 
discussed on: (1) Model State legisla
tion; (2) Finance and cost-sharing; (3) 
Current level of activity of State Cen
ters for Health Statistics; and (4) Des
ignation criteri?}. There will also be 
discussion of the panel’s work plans in 
regard to group reports. Suggestions 
for next meeting dates and agenda 
items will be discussed.

The meeting is open to the public 
for observation and participation. 
Anyone wishing to participate, obtain 
a roster of members, or other relevant 
information, should contact Mr. James 
A. Smith, National Center for Health 
Statistics, Room 2-12, Center Build
ing, 3700 East-West Highway, Hyatts- 
ville, Md. 20782, telephone 301-436- 
7122.

Agenda items are subject to change 
as priorities dictate.

Dated: September 1,1978.
W a y n e  R ic h e y , Jr., 

Associate Director for Manage
ment, Office of Health Policy 
Research and Statistics.

[FR Doc. 78-25469 Filed 9-8-78; 8:45 am]

[4110-021
Offico o f Education

ADVISORY COMMITTEE O N  ACCREDITATION 
AN D  INSTITUTIONAL ELIGIBILITY

Mooting

AGENCY: Department of Health, 
Education, and Welfare, Office of 
Education.
ACTION: Notice.
SUMMARY: This notice sets forth the 
schedule and proposed agenda of the 
next public meeting of the Advisory 
Committee on Accreditation and Insti
tutional Eligibility. It also describes
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the functions of the Committee. 
Notice of these meetings is required 
under the Federal Advisory Commit
tee Act (5 U.S.C. Appendix 1 ,10(a)(2)). 
This document is intended to notify 
the general public of its opportunity 
to attend and to participate.
DATES: October 3, 1978, 8:30 a.m. to 5 
p.m., local time; and October 4, 1978, 9 
a.m. to 12 noon. Requests for oral pre
sentations before the Committee must 
be received on or before September 22, 
1978. All written material which a 
party wishes to file may be submitted 
at any time and will be considered by 
the Advisory Committee.
ADDRESS: Dulles Marriott Hotel, 
Dulles International Airport, Wash
ington, D.C. 20041.
FOR FURTHER INFORMATION 
CONTACT:

John R. Proffitt, Director, Division
of Eligibility and Agency Evaluation,
Office of Education, Room 3030,
ROB-3, 400 Maryland Avenue SW.,
Washington, D.C. 20202, 202-245-
9873.
The Advisory Committee on Accredi

tation and Institutional Eligibility is 
established pursuant to section 253 of 
the Veterans’ Readjustment Assist
ance Act (Chapter 33, Title 38, United 
States Code). The Committee is direct
ed to: "

(1) Review all current and future policies 
relating to the responsibility of the Com
missioner for the recognition and designa
tion of accrediting agencies and associations 
wishing to be designated as nationally rec
ognized accrediting agencies and associ
ations, and recommend desirable changes in 
criteria and procedures;

(2) Review all current and future policies 
relating to the responsibility of the Com
missioner for the recognition and listing of 
State agencies wishing to be designated as 
reliable authority as to the quality of public 
postsecondary vocational education, and of 
nurse education, and recommend desirable 
changes in criteria and procedures;

(3) Review and advise the Commissioner 
of Education in the formation of all current 
and future policy relating to the matter of 
institutional eligibility;

(4) Review the provisions of current legis
lation affecting Office of Education respon
sibility in the area of accreditation and in
stitutional eligibility and suggest needed 
changes to the Commissioner of Education;

(5) Develop and recommend to the Com
missioner of Education criteria and proce
dures for the recognition and designation of 
accrediting agencies and associations in ac
cordance with legislative'provisions, Presi
dential directives, or interagency agree
ments;

(6) Review and recommend to the Com
missioner of Education for designation as 
nationally recognized accrediting agencies 
and associations of reliable authority all ap
plicant accrediting agencies and associations 
which meet criteria established under (5) 
above;

(7) Develop and recommend to the Com
missioner of Education criteria and proce

dures for the recognition, designation and 
listing of State agencies in accordance with 
statutory provisions, Executive - orders, or 
interagency agreements;

(8) Review and recommend to the Com
missioner of Education for designation as 
State agencies of reliable authority as to the 
quality of public postsecondary vocational 
education, and of nurse education, all appli
cant State agencies, which meet criteria es
tablished under (7) above;

(9) Develop, under the authority of the 
Vocational Education Act of 1963, as amend
ed, and recommend for the approval of the 
Commissioner of Education, standards and 
criteria for specific categories of private vo
cational training institutions which have no 
alternative route by which to establish eligi
bility for Federal funding programs;

(10) Develop, jmder the authority of the 
Higher Education Act of 1965, as amended, 
and recommend for the approval of the 
Commissioner of Education, standards and 
criteria for specific categories of institutions 
of higher education, for which there is no 
recognized accrediting agency or associ
ation, in order to establish eligibility for 
participation in the student loan programs 
authorized by title IV-B thereof;

(11) Maintain a continuous review of 
Office of Education administrative practice, 
procedures, and judgments relating to ac
creditation and institutional eligibility and 
advise the Commissioner of needed changes;

(12) Keep within its purview the accredi
tation and approval process as it develops in 
all levels of education;

(13) Advise the Commissioner of Educa
tion concerning the relations of the Office 
with accrediting agencies or associations, or 
other approval bodies as the Commissioner 
may request;

(14) Advise the Commissioner* of Educa
tion, pursuant to the Bureau of the Budget 
(Office of Management and Budget) policy 
dated December 23, 1954, regarding the 
award of degree-granting status to Federal 
agencies and institutions;

(15) Not later than March 31 of each year, 
make an annual report of its activities, find
ings, and recommendations.

The meeting on October 3 and 4, 
1978, will be open to the public. The 
meeting will be held at the Dulles 
Marriott Hotel, Washington, D.C. The 
Committee will review petitions and 
reports by nationally recognized ac
crediting agencies and associations rel
ative to initial or continued recogni
tion by the U.S. Commissioner of Edu
cation. The Committee also will hear 
presentations by representatives of 
the petitioning agencies and interested 
third parties. Agencies having peti
tions and reports pending before the 
Committee are:

American Bar Association, Council of the 
Section of Legal Education and Admissions 
to the Bar.

American Osteopathic Association.
Council on Education for Public Health.
Foundation for Interior Design Education 

Research, Committee on Accreditation.
National Accreditation Association and 

the American Examining Board of Psy
choanalysis, Inc., Education and Accredita
tion Committee.

National Association of Private, Nontradi- 
tional Schools and Colleges.

National Association of Trade and Techni
cal Schools, Accrediting Commission.

The Advisory Committee also will 
review a request from the Brookhaven 
College, Farmer’s Branch,-Hex., for a 
determination of satisfactory assur
ance that it will meet the accrediting 
standards of a nationally recognized 
accrediting agency within a reasonable 
period of time.

Requests for oral presentations 
before the Committee should be sub
mitted in writing to the Director, Divi
sion of Eligibility and Agency Evalua
tion, .Office of Education, Room 3030, 
ROB-3, 400 Maryland Avenue SW., 
Washington, D.C. 20202. Requests 
should include the names of all per
sons seeking an appearance, the party 
or parties which they represent, and 
the purpose for which the presenta
tion is requested. Requests must be re
ceived by the Division of Eligibility 
and Agency Evaluation on or before 
September 22, 1978. Time constraints 
may limit oral presentations. However, 
all additional written material that a 
party wishes to file will be considered 
by the Advisory Committee.

Records shall be kept of all Commit
tee proceedings and shall be available 
for public inspection at the Division of 
Eligibility and Agency Evaluation.

Signed at Washington, D.C., on Sep
tember 6,1978.

J o h n  R . P r o f f it t , 
Director, Division of Eligibility 

and Agency Evaluation, Office 
of Education.

[FR Doc. 78-25451 Filed 9-8-78; 8:45 am]

[4110- 02]
BASIC EDUCATIONAL OPPORTUNITY GRANT  

PROGRAM

Aw ard o f Multiple Data Entry Contracts—  
Closing Date

The Commissioner of Education 
gives notice that he will contract with 
State agencies and need analysis ser
vices to permit them to collect finan
cial data from students for the Basic 
Grant Program on their own forms for 
the 1979-80 academic year if they 
qualify under the criteria set forth 
below. These organizations will trans
mit the data needed to calculate a stu
dent’s expected family contribution 
under the Basic Grant Program to the 
Office of Education. This procedure 
eliminates the necessity for those stu
dents to file a Federal Basic Grant 
form.

The Office of Education has con
tracts for the 1978-79 academic year 
with four organizations that are cur
rently providing these services. These 
organizations, as well as any new ones, 
must meet the criteria listed below 
before contracts will be awarded.
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C l o s in g  D ate

The Commissioner will exercise the 
first option year for current contrac
tors who meet the criteria. Other orga
nizations that wish to participate in 
the multiple data entry process must 
submit a letter indicating their inter
est by September 30, 1978 and in addi
tion submit with that letter documen
tation to support their claim that they 
meet the criteria. The Commissioner 
will provide a Request for Proposal to 
any organization that meets the crite
ria. The letter and documentation 
must be submitted to: Peter K. U. 
Voigt, Acting Director, Division of 
Policy and Program Development, 
Room 4717, ROB-3, 400 Maryland 
Avenue SW., Washington D.C. 20202.

C r it e r ia

It is estimated that in the 1978-79 
academic year approximately 2.5 mil
lion students will use non-Federal 
forms when applying to have their ex
pected family contribution determined 
for the Basic Grant Program. Criteria 
were established in this initial year to 
assure that the new arrangement 
works to the advantage of the student, 
and the applications are processed cor
rectly and in a timely manner. These 
criteria have essentially been extended 
for the coming year.

The criteria are:
1. Whether the organization has an 

established financial aid form and per
forms its own processing of the form. 
An organization will be considered to 
perform its own processing if, in a cen
tral location, it performs the functions 
of receiving data entry, data editing, 
and maintains the documents in a 
secure facility. Its form must meet the 
Office of Education’s requirements for 
standard data elements and instruc
tions necessary for the collection of 
data needed to calculate a student’s 
expected family contribution under 
the Basic Grant Program.

2. Whether the volume of forms pro
cessed at a central location for stu
dents applying for financial assistance 
for the 1977-78 academic year was at 
least 100,000 .
(Catalog of Federal Domestic Assistance No. 
13.539 Basic Educational Opportunity 
Grant Program.)
<20 U.S.C. 1070a.)

Dated: September 5,1978.
J o h n  E l l is ,

Acting U.S. Commissioner 
of Education.

[FR Doc. 78-25598 Filed 9-8-78; 8:45 am]

[4110- 02]
SCHOOL ASSISTANCE IN FEDERALLY AFFECTED 

AREAS

Notice o f Extension o f Filing Date for Fiscal 
Year 1977 Applications

Sections 2, 3, and 4 of Pub. L. 81-874 
(“the Act”) provide financial assist
ance to local educational agencies bur
dened by Federal activities which 
reduce the local tax base or increase 
the number of children attending the 
schools of that agency. Section 5 of 
the Act provides that, to apply for this 
assistance, a local educational agency 
must submit an application to the ap
propriate State educational agency. 
The State educational agency process
es the application and then forwards it 
to the Commissioner. Current regula
tions, 45 CFR 115.11 and 115.12 estab
lish, subject to certain exceptions, Jan
uary 31 of the appropriate fiscal year 
as the filing date for the Commission
er’s receipt of these applications. The 
regulations provide that the Commis
sioner will not approve applications re
ceived after the applicable filing date. 
For fiscal year 1977 applications, this 
filing date was Monday, January 31, 
1977.

The Commissioner has learned that 
application of these regulations has 
unfairly penalized local educational 
agencies that, despite their efforts to 
submit timely applications, were pre
vented from doing *so for one unfore
seen reason or another. It is not the 
intent of the regulations to deny this 
Federal assistance to local educational 
agencies in these circumstances. 
Therefore notice is hereby given that 
the filing date for fiscal year 1977 is 
extended to October 11, 1978, for 
those local educational agencies able 
to demonstrate at this time that they 
made reasonable efforts to submit 
timely applications, but were prevent
ed from doing so through no fault of 
their own.

For further information please con
tact William L. Stormer, Director, Di
vision of School Assistance in Federal
ly Affected Areas, U.S. Office of Edu
cation, 400 Maryland Avenue SW., 
Washington, D.C. 20202.
(Catalog of Federal Domestic Assistance No. 
13.478, School Assistance in Federally Af
fected Areas—Maintenance and Operation 
(Impact Aid) Program.)

Dated: September 6,1978.
J o h n  E l l is ,

Acting U.S. Commissioner 
of Education.

[FR Doc. 78-25599 Filed 9-8-78; 8:45 am]

[4110- 12]
Office o f the Secretary

BOARD OF ADVISORS TO THE FUND FOR THE
IMPROVEMENT O F POSTSECONDARY EDU
CATION

Meeting

Notice is hereby given, ̂ pursuant to 
section 10(a)(2 ) of the Federal Adviso
ry Committee Act (Pub. L. 92-463), 
that the next meeting of the Board of 
Advisors to the Fund for the Improve
ment of Postsecondary Education will 
be held on October 5, 1978, at 5 p.m., 
through October 6, 1978, at 4 p.m., at 
the Mayflower Hotel, 1127 Connecti
cut Avenue.NW., Washington, D.C.

The Board of Advisors to the Fund 
was established to recommend to the 
Director of the Fund and the Assist
ant Secretary for Education priorities 
for funding and the approval or disap
proval of grants and contracts of a 
given kind or over a designated 
amount under section 404 of the Gen
eral Education Provisions Act.

The meeting will be open to the 
public. The purpose of the meeting 
will be to review and approve program 
directions for fiscal year 1979, and to 
examine effective work education 
models.

A summary of the proceedings of 
the meeting and a roster of members 
may be obtained from the Fund for 
the Improvement of Postsecondary 
Education, 400 Maryland Avenue SW., 
Room 3123, Washington, D.C. 20202, 
telephone 202-245-8091.

Signed at Washington, D.C., on Sep
tember 6,1978.

E r n e s t  B a rtell ,
Director, Fund for the Improve

ment of Postsecondary Educa
tion.

[FR Doc. 78-25472 Filed 9-8-78; 8:45 am]

[4310- 84]
DEPARTMENT OF THE INTERIOR

Bureau o f Land Management 

NEW  MEXICO

Opportunity for Public Hearing and Republica
tion o f Notice o f Proposed Withdrawal

A u g u s t  31,1978.
The Bureau of Reclamation, U.S. 

Department of the Interior, filed ap
plication NM 28428 on July 2,1976, for 
a withdrawal in relation to the follow
ing described land:

N e w  M e x ic o  P r in c ipa l  M er id ia n , N ew  
M ex ic o

T. 20 S., R. 26 E.,
Sec. 16, EMiSEVs.
The area described aggregates 80 

acres in Eddy County, N. Mex.
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The applicant desires the land for 

use in connection with the Brantley 
Dam and Reservoir project.

A notice of the proposed withdrawal 
was published in the F ederal  R e g is t e r  
on August 6 , 1976, volume 41, page 
32931 FR Doc. 76-22854.

Pursuant to section 204(h) of the 
Federal Land Policy and Management 
Act of 1976 (90 Stat. 2754), notice is 
hereby given that an opportunity for a 
public hearing is afforded in connec
tion with the pending withdrawal ap
plication. All interested persons who 
desire to be heard on the proposed 
withdrawal must file a written request 
for a hearing with the State Director, 
Bureau of Land Management, Depart
ment of the Interior, P.O. Box 1449, 
Santa Fe, N. Mex. 87501, on or before 
October 10, 1978. If a public hearing is 
scheduled, a notice will be published 
in the F ederal R e g is t e r  giving the 
time and place of such hearing. All 
previous comments submitted in con
nection with the withdrawal applica
tion have been included in the record 
and will be considered in making a 
final determination on the application.

In lieu of or in addition to attend
ance at a scheduled public hearing, 
written comments or objections to the 
pending withdrawal application may 
be filed with the undersigned author
ized officer of the Bureau of Land 
Management on or before October 10, 
1978.

The above-described land is tempo
rarily segregated from all forms of ap
propriation under the public land 
laws. Current administrative jurisdic
tion over the segregated land will not 
be affected by the temporary segrega
tion. In accordance with section 204(g) 
of the Federal Land Policy and Man
agement Act of 1976, the segregative 
effect of the pending withdrawal ap
plication will terminate on October 20, 
1991, unless sooner terminated by 
action of the Secretary of the Interior.

All communications (except for 
public hearing requests) in connection 
with the pending withdrawal applica
tion should be addressed to the under
signed, Bureau of Land Management, 
Department of the Interior, P.O. Box 
1449, Santa Fe, N. Mex. 87501.

Dated: August 31,1978.
F red  E . P a d illa ,

Chief, Branch of Lands and 
Minerals Operations.

[FR Doc. 78-25351 Filed 9-8-78; 8:45 am]

[4310- 84]

[NM 34098]
NEW MEXICO

Application for Airport Lease

Notice is hereby given that pursuant 
to the Act of May 24, 1928 (49 U.S.C.

211-214), Wilderness Area Rescue, 
Squad, Inc. has applied for an airport 
lease for the following described land:

New Mexico Principal Meridian, New 
Mexico

T. 24 N., R. 2 W.,
Sec. 20, SyaSEy«;
Sec. 21, Sy2Stt and NEy«SWy«.
The purpose of this notice is to 

inform the public that the filing of 
this application segregates the de
scribed land from all other forms of 
use or disposal under the public land 
laws.

Interested persons desiring to ex
press their views should do so to the 
District Manager, Bureau of Land 
Management, 3550 Pan American 
Freeway NE., Albuquerque, N. Mex. 
87107.

F red  E . P a d illa ,
Chief, Branch of Lands and 

Minerals Operations.
[FR Doc. 78-25352 Filed 9-8-78; 8:45 am]

[4310- 31]
Geological Survey 

NEW MEXICO

Known Geothermal Resource* Area

Pursuant to the authority vested in 
the Secretary of the Interior by sec
tion 21(a) of the Geothermal Steam 
Act of 1970 (84 Stat. 1566, 1572; 30 
U.S.C. 1020), and delegations of au
thority in 220 Departmental Manual
4.1 H, Geological Survey Manual 
220.2.3, and Conservation Division 
Supplement (Geological Survey 
Manual) 220.2.1 G, the following de
scribed lands are hereby deleted from 
the Kilboume Hole known geothermal 
resources area, effective July 5,1977:
(31) New Mexico—K ilbourne Hole Known 

Geothermal Resources Area

NEW MEXICO PRINCIPAL MERIDIAN, NEW 
MEXICO

T. 28 S., R. 1 W.,
Sec. 21 and secs. 28 to 31, inclusive.
The deleted area described aggre

gates 3,243.56 acres, more or less.
Dated: June 13,1978.

G eo rg e  H . H o r n , 
Conservation Manager, 

Central Region. 
[FR Doc. 78-25353 Filed 9-8-78; 8:45 am]

[4310- 70]
National Park Service

GOLDEN GATE NATIONAL RECREATION AR EA  
ADVISORY COMMISSION

Meeting

Notice is hereby given in accordance 
with ther Federal Advisory Committee

Act that a meeting of Golden Gate 
National Recreation Area Advisory 
Commission will be held at 7:30 p.m. 
(PDS) on Wednesday, September 27, 
1978, at Golden Gate National Recrea
tion Area Headquarters Vistors 
Center, Building 201, Fort Mason, San 
Francisco, Calif.

The Advisory Commission was estab
lished by Pub. L. 92-58,9 to provide for 
the free exchange of ideas between 
the National Park Service and the 
public and to facilitate the solicitation 
of advice or other counsel from mem
bers of the public on problems perti
nent to the national park system in 
Marin and San Francisco Counties.

Members of the Commission are as 
follows:

Mr. Frank Boerger, Chairman; Ms. Amy 
Meyer, Secretary; Mr. Ernest Ayala; Mr. 
Richard Bartke; Mr. Fred Blumberg; Ms. 
Daphne Greene; Mr. Peter Haas, Sr.; Mr. 
John Jacobs; Ms. Gimmy Park Li; Mr. 
Joseph Mendoza; Mr. John Mitchell; Mr. 
Merritt Robinson; Mr. Jack Spring; Dr. 
Edgar Wayburn; and Mr. Joseph Williams.

The major agenda items will be re
ports on specific issues to be resolved 
prior to publication of the draft gener
al management plan from the follow
ing committees: Northeast Waterfront, 
Fort Mason, Trails, Transportation, 
Education/Recreation and Military 
Lands. There will be a presentation on 
a proposed pet policy and a review by 
the General Superintendent of the 
Whole Earth Jamboree.

This meeting is open to the public. 
Any member of the public may file 
with the Commission a written state
ment concerning the matters to be dis
cussed.

Persons wishing to receive further 
information on this meeting or who 
wish to submit written statements 
may contact Lynn H. Thompson, Gen
eral Superintendent, Golden Gate Na
tional Recreation Area, Fort Mason, 
San Francisco, Calif. 94123, telephone 
415-556-2920.

Minutes of the meeting will be avail
able for public inspection by October 
31, 1978, in the Office of the General 
Superintendent, Golden Gate Nation
al Recreation Area, Fort Mason, San 
Francisco, Calif.

Dated: August 31,1978.
H o w a rd  H . C h a p m a n , 

Regional Director,
~ Western Region.

[FR Doc. 78-25449 Filed 9-8-78; 8:45 am]

[4310- 70]
NATIONAL PARK SYSTEM ADVISORY BOARD  

Meeting

Notice is hereby given in accordance 
with the Federal Advisory Committee 
Act that meetings of the National 
Park System Advisory Board will be
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held October 2-11 during field inspec
tions of areas in the Western Region 
of the National Park Service, and con
clude with the regular fall business 
meeting at Yosemite National Park on 
October 12 and 13.

The purpose of the Advisory Board 
is to advise the Secretary of the Interi
or on matters relating to the National 
Park System.

The Advisory Board will inspect var
ious management and operational 
functions of the Western Region of 
the National Park Service as follows: 
October 2-3—Golden Gate National 
Recreation Area, October 4-6—Red
wood National Park, October 7—pro
posed Santa Monica Mountains na
tional recreation area, October 8— 
Channel Islands National Monument, 
and conclude with an inspection tour 
of Yosemite National Park on October
9 and 10.

The fall business meeting of the Ad
visory Board will convene at 9 a.m. on 
October 12 at the visitor center audito
rium, Yosemite National Park, Calif. 
The Board will meet in general session 
to receive reports on new areas study 
process, National Historic Trails, river 
running in the Grand Canyon, land ac
quisition program, NPS science and 
technology directorate, omnibus park 
bill, and Alaska park proposals. The 
Board also will review status report 
summaries on concessions, hostels, 
management of feral burros and wild 
boars in national parks, youth pro
grams, safety, and Assatçague Island 
National Seashore general manage
ment plan.

October 13, the Advisory Board will 
reconvene at 9 a.m. for a discussion on 
urban park matters, consideration of 
past and future Advisory Board activi
ties, and to formulate its comments 
and recommendations.

The meetings will be open to the 
public. However, members of the 
public wishing to participate in the 
field inspection must provide their 
own transportation, food and accom
modations, which are generally availa
ble on a commeicial basis. Space and 
facilities to accommodate members of 
the public at the business meetings are 
limited and persons will be accommo
dated on a first-come, first-served 
basis. Any member of the public may 
file with the Advisory Board a written 
statement concerning the matters to 
be considered.

Persons wishing further information 
concerning the field inspection and 
business meeting, or who wish to 
submit written statements, may con
tact Shirley M. Luikens, Advisory 
Boards and Commissions, National 
Park Service, Washington, D.C. 202- 
343-2012.

Summary minutes of the meeting 
will be available for public inspection
10 to 12 weeks after the meeting in

NOTICES

room 3013, Interior Building, Wash
ington, D.C.

Dated: September 6,1978.
J ea n  C . H e n d er er , 

Chief, Office of Cooperative Ac
tivities, National Park Service. 

[FR Doc. 78-25447 Filed 9-8-78; 8:45 am]

[4310- 70]
PICTURED ROCKS NATIONAL LAKESHORE 

ADVISORY COMMISSION

Meeting

Notice is hereby given in accordance 
with Pub. L. 92-463 that a meeting of 
the Pictured Rocks National Lake- 
shore Advisory Commission will be 
held October 21, 1978, at 10 a.m. 
(e.d.t.), at the Grand Marais Commu
nity Center, Grand Marais, Mich.

The Commission was established by 
Pub. L. 89-668 to meet and consult 
with the Secretary of the Interior on 
general policies and specific matters 
related to the administration and de
velopment of the Pictured Rocks Na
tional Lakeshore.

The members of the Commission 
are:
Dr. John Tanton (chairman), Mr. Leo Gar- 
iepy, Mr. Glenn C. Gregg, Mr. David C. 
West, and Mr. James Becker.

Matters to be discussed at the meet
ing include discussion of the General 
Management Plan and a report on the 
Alger County/Pictured Rocks Plan
ning Task Force.

The meeting will be open to thé 
public. Any member of the public may 
file with the Commission prior to the 
meeting a written statement concern
ing the matters to be discussed. Per
sons wishing further information con
cerning the meeting, or who wish to 
submit written statements, may con
tact Donald F. Gillespie, Superintend
ent, Pictured Rocks National Lake- 
shore, P.O. Box 40, Munising, Mich. 
49862, telephone 906-387-2607.

Minutes of the meeting will be avail
able for public inspection 2 weeks 
after the meeting at Pictured Rocks 
National Lakeshore headquarters at 
Sand Point, 4 miles east of Munising, 
Mich.

Dated: August 30,1978.
M e r r il l  D. B ea l , 
Regional Director, 

Midwest Region.
[FR Doc. 78-25448 Filed 9-8-78; 8:45 am]

[4310- 70]
Notional Park Service

GOLDEN SPIKE NATIONAL HISTORIC SITE

Negative Declaration and Availability of 
General Management Plan

Notice is hereby given that a general 
management plan for Golden Spike 
National Historic Site is available for 
public review and comment.

The general management plan iden
tifies and evaluates objectives of man
agement and relates these basic con
cepts to the management and develop
ment of the historic site for visitor 
use.

In compliance with the National En
vironmental Policy Act of 1969, the 
National Park Service has also pre
pared an environmental assessment of 
the alternatives for the general man
agement plan. After making an envi
ronmental review of the assessment, 
the National Park Service has conclud
ed that an environmental impact 
statement is not needed.

The environmental assessment and 
review are on file and available for in
spection upon request at the Superin
tendent’s Office, Golden Spike Nation
al Historic Site, Utah, and at the 
Office of the Assistant to the Regional 
Director (Utah), National Park Serv
ice, 125 South State Street, Room 
2208, Salt Lake City, Utah. The assess
ment considers the nature of the re
sources, available alternatives, their 
impacts, mitigating values, adverse ef
fects, a brief description of the alter
native selected as the proposed action, 
and additional considerations that pro
vide a basis for the conclusion that an 
environmental statement is unneces
sary.

Interested individuals, representa
tives or organizations, and public offi
cials are invited to submit written 
comment on the environmental assess
ment, the environmental review, or 
the general management plan to the 
Superintendent for inclusion in the of
ficial record, which shall be held open 
until October 11,1978.

Anyone wishing additional informa
tion and/or copies of the general man
agement plan should contact the Su
perintendent, Golden Spike National 
Historic Site, P.O. Box 394, Brigham 
City, Utah 84302.

Copies of the plan may also be ob
tained from the Regional Director, 
Rocky Mountain Region, National 
Park Service, 655 Parfet Street, P.O. 
Box 25287, Denver, Colo. 80225.

Dated: August 30,1978.
I ra  J .  H u t c h is o n , 

Acting Director, 
National Park Service.

[FR Doc. 78-25346 Filed 9-8-78; 8:45 am]
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[4310- 70]
FLOODPLAINS AN D  WETLANDS EXECUTIVE 

ORDERS

Availability for Public Comment on Service 
Procedures for Implementation

AGENCY: National Park Service, De
partment of the Interior.
SUMMARY: The Service is making 
available for public review and com
ment the procedures it will use to im
plement Executive Order 11S88, Flood- 
plain Management, and Executive 
Order 11990, Protection of Wetlands. 
Both ordprs require all Federal agen
cies to issue or amend existing proce
dures to comply with the orders. The 
Department of the Interior’s draft 
procedures for these orders specify 
that all subdivisions of the Depart
ment are to prepare procedures to 
guide their specific activities. The 
Service will consider comments from 
the public and other governmental 
agencies when preparing, revising, or 
finalizing its procedures.
DATE: Comments must be received on 
or before October 16,1978.
ADDRESS: All comments should be 
sent to the National Park Service, 
Office of Park Planning and Environ
mental Quality, Department of the In
terior, Washington, D.C. 20240.
FOR FURTHER INFORMATION, 
CONTACT:

Dr. William P. Gregg, Office of Envi
ronmental Compliance, National 
Park Service, Washington, D.C. 
20240, phone 202-343-2164.

SUPPLEMENTARY INFORMATION: 
The U.S. Water Resources Council's 
Floodplain Management Guidelines 
for Implementing E.O. 11980 (43 FR 
6063, February 10, 1978) provides the 
basic implemenation guidelines. The 
Department of the Interior’s draft 
procedures incorporate the Water Re
sources Council’s guidelines and makes 
them specific to the various programs 
of the National Park Service. This 
notice contains draft revisions to Na
tional Park Service managment poli
cies and guidelines.
N a tio n a l  P a r k  S e r v ic e  C o m p l ia n c e  

W it h  E x e c u t iv e  O rd er s  11988 
( F l o o d pla in  M a n a g em en t) and  11990 
(P r o t e c t io n  o f  W et l a n d s )

The National Park Service has ex
amined its existing procedures as re- 
-quired by Executive Orders 11988 and 
11990. The following actions are pro
posed to assure Service compliance 
with the orders.

I. The “Managment Policies” of the 
National Park Service are being re
vised as follows:

A. Page III-6: The section entitled 
“Construction” is being revised to in
clude the following paragraphs:

Facilities and structures shall not be locat
ed in areas where natural processes pose a 
persistent threat to the facilities or struc
tures, or to people using them, except where 
no feasible alternative exists for the use, en
joyment, and management of a park and all 
safety and hazard probability factors have 
been considered. Such areas include, but are 
not limited to, unstable shorelines; unstable 
geological areas subject to mud slides, land
slides, rockslides, or soil creep; active dunes; 
thermal areas and 100-year floodplains in
cluding coastal areas. Because of potential 
loss of ife, injury, or loss of essential or irre
placeable records and objects, structures 
such as schools, hospitals, and museums, 
should not be located in a 500-year flood- 
plain. Because of the fragility and natural 
resource values of wetlands, impact from 
construction activities shall be avoided, 
except where no reasonable alternative 
exists to meet the managment objectives of 
the park.

Where new facilities and structures must 
be located in such areas, their design and 
siting shall be based upon scientific, engi
neering, and architectural studies; consider
ation to protection of human life, natural 
processes, and cultural resources; and con
sideration to their planned lifespan. Exist
ing structures or facilities located in such 
areas and needing rehabilitation, restora
tion, or replacement will be subjected to the 
same scrutiny as those prescribed for new 
facilities or structures. In the case of histor
ic structures this scrutiny will be but one 
factor in determining their preservation. 
Before development in floodplains of wet
lands is provided, the requirements of Ex
ecutive Order 11988, “Floodplain Manage
ment,” and Executive Order 11990, “Protec
tion of Wetlands,” must be fulfilled, where 
applicable.

B. Page IV-22: The last sentence on 
the page is being revised so that the 
complete paragraph in which it is lo
cated reads as follows:

In development zones, management 
should plan to phase out, systematically re
locate, or provide alternative developments 
to facilities located in hazardous areas that 
cannot be reasonably protected. New devel
opments will not be placed in areas subject 
to flood or wave erosion or active shoreline 
processes unless it can be demonstrated that 
they are essential to meet the park’s pur
pose, that no alternative locations are avail
able, and that the development will be rea
sonably assured of surviving during its 
planned lifespan without the need of shore
line control measures. Before development 
in such areas is provided, the requirements 
of Executive Order 11988, “Floodplain Man
agement,” and of Executive Order 11990, 
“Protection of Wetlands,” must be fulfilled.

II. Appendix A to the “Planning 
Process Guideline, NPS-2,” is being re
vised by:

A. Deleting reference to Executive 
Order 11296, “Evaluation of flood 
hazard in locating federally owned or 
financed buildings, roads, and other 
facilities, and in disposing of Federal 
lands and properties.”

40323

B. Adding a section on Executive 
Order 11988 as follows:

The purposes of Executive Order 11988 
are “to avoid to the extent possible the 
long- and short-term adverse impacts associ
ated with occupancy and modification of 
floodplains and to avoid direct and indirect 
support of floodplain development wherever 
there is a practicable alternate.” It directs 
each Federal agency in carrying out its re
sponsibilities to provide leadership and to 
take action to reduce the risk of flood loss, 
to minimize the impact of floods on human 
safety, health, and welfare andato restore 
and preserve the natural and beneficial 
values served by floodplains. It replaces the 
1966 Executive Order 11296 on Flood 
Hazard Evaluation.

Documents pertinent to implementa
tion of the Order are as follows:

1. “Floodplain Management Guidelines 
for Implementing E.O. 11988” issued by the 
Water Resources Council (WRC) on Febru
ary 10, 1978, in response to section 2(a) of 
the order. These guidelines have two parts. 
Part I contains the basic guidance for inter
pretation of the order and part II describes 
a floodplain management and decisionmak
ing process.

2. “A Unified National Program for Flood- 
plain Management” issued by WRC in July 
1976. Section 2(d) of the order requires that 
each Federal agency issue or amend its reg
ulations and procedures to comply with the 
order. Among other things the procedures 
shall incorporate the unified national pro
gram for floodplain management. The WRC 
guidelines require that the procedures of 
each Federal agency shall reflect the con
ceptual framework of floodplain manage
ment as set out in the unified national pro
gram for floodplain management.

3. Departmental manual sets forth inter
im guidelines to be followed in implement
ing the order.

The procedures contained in the "Plan
ning Process Guideline, NPS-2” are within 
the conceptual framework of the unified na
tional program for floodplain management 
and are harmonious with the order, the 
WRC guidelines, and the departmental 
manual with the following additional provi
sions:

(A) For all study areas:
(1) The information base described in 

chapter 5 of NPS-2, shall include maps of 
the study areas showing the 100-year flood- 
plain if it is present. Step 1, part II of the 
WRC guidelines contains valuable informa
tion about identification of floodplain loca
tion.

(2) The statement for management, de
scribed in chapter 1 of NPS-2, for a park in 
which a 100-year floodplain is located shall 
address floodplain management. Where 
park facilities exist in the 100-year flood- 
plain, the situation shall be discussed under 
“Influences on Management.” A manage
ment objective could evolve from such a dis
cussion.

(B) For all planning documents recom
mending locations of structures or facilities 
in the 100-year floodplain:

(1) Each plan shall include:
(a) A description of why the facilities or 

structures must be located in the floodplain.
(b) A description of all significant facts 

considered in making the determination in
cluding alternative sites and actions.
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(c) A statement indicating whether the 
proposed action conforms to applicable 
State or local floodplain protection stand
ards.

(2) Planning and environmental docu
ments shall be sent to State and areawide 
A-95 clearinghouses as an attachment to 
form DI-711 to meet the requirement of the 
order that the notice should not exceed 
three pages in length including a location 
map. The form shall include:

(a) The reasons why the action is pro
posed to be located in a floodplain.

(b) A statement indicating whether the 
action conforms to applicable State or local 
floodplain protection standards.

(c) A list of the alternatives considered.
(3) Planning and environmental docu

ments shall be coordinated with the follow
ing: Environmental Protection Agency; Fed
eral Insurance Administration; -Fish and 
Wildlife Service; U.S. Geological Survey; 
Bureau of Reclamation; Corps of Engineers; 
and Soil Conservation Service.

C. Adding a section on Executive 
Order 11990 as follows:

The purposes of Executive Order 11990 
are to avoid, to the extent possible, the 
long- and short-term adverse impacts associ
ated with the destruction or modification of 
wetlands, and to avoid direct or indirect sup
port of new construction in wetlands wher
ever there is a practicable alternative. The 
order directs each Federal agency in carry
ing out its responsibilities to provide leader
ship and take action to minimize the de
struction, loss, or degradation of wetlands, 
and to preserve and enhance the natural 
and beneficial values of wetlands.

This order and E.O. 11988 on Floodplain 
Management were both issued on May 24, 
1977, as part of the President’s message on 
the environment. Of the two orders, E.O. 
11988 on Floodplain Management is more 
detailed and has tighter compliance proce
dures. Because most of the Nation’s wet
lands are located on floodplains, most plan
ning for wetlands also must comply with 
E.O. 11988. Please refer to E.O. 11988 in the 
appendix for further guidance on planning 
of floodplains.

The procedures contained in the Planning 
Process NPS-2 are essentially compatible 
with both orders and the departmental 
manual.

In preparing plans for development, 
public use, and resource management, plan
ners shall determine the locations of 
swamps, marshes, bogs, wet meadows, mud
flats, and other wetlands within the plan
ning area and shall insure that the quality 
of these resources is preserved and en
hanced to the greatest' degree possible. The 
nature and significance of the effects of pro
posed actions on the identified wetlands 
shall be recorded in appropriate NEPA com
pliance documents. If adverse effects on 
wetlands will occur, the plan shall show 
that there is no practicable alternative to 
the use of wetlands and that all practicable 
mitigating measures have been incorporated 
into the proposal. The list of development 
actions in the appendix of general manage
ment plans shall indicate which, if any, pro
posed facilities would be constructed in wet
lands.

III. The Interpretive Guidelines, 
NPS-6, will be revised during the 
summer of 1978 to provide for con
spicuous delineation of past and prob

able flood height to enhance public 
awareness of and knowledge about 
flood hazards as required by section 
3(c) of Executive Order 11988.

IV. On June 20, 1978, the Acting 
Chief of the Office of Programming 
and Budget sent to all National Park 
Service Regional Directors a memo
randum the subject of which is “Pro
gramming of Line Item Construction 
Projects in Accordance with Executive 
Orders 11988 and 11990.” The text of 
the memorandum is as follows:

In accordance with the requirements in 
Executive Orders 11988 (Floodplain Man
agement) and 11990 (Protection of Wet
lands), if a proposed action will be located in 
a floodplain or wetlands, this fact must be 
noted in related budget requests to OMB. 
The budget request must also state whether 
or not the action is in accord with these Ex
ecutive orders.

To assure compliance with these orders 
for FY 1980, the regions must review their 
proposed FY 1980 line item construction 
programs as transmitted on June 16 from 
this office and reply by memorandum to 
this office by September 1. The regions 
must identify those projects that would in
volve facilities located in a floodplain or 
wetlands. The memorandum must also state 
whether the projects are in accord with the 
respective Executive order.

For FY 1981 and future fiscal years, be
ginning immediately, a written statement 
must be included in all 10-238 package pro
posals involving facilities in a floodplain or 
wetlands. The 10-238 must state whether or 
not the project complies with the applicable 
Executive order. This statement must be 
made in section II of the 10-238, Limitations 
and Influences of the Planning and Man
agement Requirements.

Questions regarding these instructions 
should be directed to Bruce Sheaffer on 
343-8746.

The memorandum is an interim 
measure. By fall of this year, new 
budget formulation guidelines will be 
completed for distribution servicewide. 
These guidelines will incorporate the 
instructions contained in the above 
memorandum. These actions will 
assure that beginning in PY 1980, the 
National Park Service line item con
struction program will be in compli
ance with the Executive orders.

Dated: August 30,1978.
W illiam J . Whalen, 

Director, National Park Service.
[FR Doc. 78-25453 Filed 9-8-78; 8:45 am]

[4310- 70]
THE PACIFIC CREST TRAIL WITHIN THE NORTH  

CASCADES NATIONAL PARK SERVICE CO M 
PLEX NO W  AVAILABLE

Environmental Assessment Regarding 
Proposed Rerouting

An environmental assessment deal
ing with a proposed reroute of a por
tion of the Pacific crest trail, located 
within the North Cascades National

Park Service Complex, has been com
pleted.

A reroute of the trail section, now 
known as the Bridge Creek route, was 
prompted in 1970 because it did not 
satisy certain criteria specified in the 
Pacific crest trail guide for location, 
design, and managment.

The new assessment considers four 
alternatives routes: Three down the 
Maple Creek drainage and one down 
Bridge Creek which is the existing 
route.

Massive potential impact on the 
fragile Maple Pass and the lower ele
vation meadow basin environments is 
emphasized. The report states that use 
of the existing Bridge Creek route 
would incur little additional impact.

Design and location criteria for the 
Pacific crest trail suggests placement 
of the trail along “crests” and where 
the mass of land is below the traveler. 
The opportunity for panoramic scen
ery and distant views is also recom
mended.

General criteria for the Pacific crest 
trail suggests placement of the trail so 
as to result in low impact on the frag
ile resources of the environment.

Appendices included in the assess
ment provide information on the vege
tation of Maple Pass as well as other 
reconnaissance studies and surveys.

Comments from the public concern
ing the assessment will be accepted on 
or before October 11,1978.

Copies of the assessment can be ob
tained by writing to the Superintend
ent, North Cascades National Park 
Service Complex, Sedro Woolley, 
Wash. 98284.

Dated: August 3,1978.
R ussell E. D ickenson, 

Regional Director.
[FR Doc. 78-25450 Filed 9-8-78; 8:45 am]

[4410- 01]

NATIONAL COMMISSION FOR THE 
REVIEW OF ANTITRUST LAWS AND  
PROCEDURES

W ORKING GROUP  

Meeting

Notice, on behalf of the National 
Commission for the Review of Anti
trust Laws and Procedures (herein
after “Commission”)* is hereby given 
that the Commission’s Working Group 
on the Empirical Case Studies Project 
(hereinafter “Working Group”), in ac
cordance with Executive Order 12022 
and section 10(a)(2) of the Federal Ad
visory Committee Act (Pub. L. 92-463; 
86 Stat. 770), will meet on September 
26, 1978, starting at 2:30 p.m. in Room 
B-352 of the Rayburn House Office 
Building, Independence Avenue and
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South Capitol Street SW„ Washing
ton, D.C.

The purpose of the meeting will be 
to hear testimony on behalf of Inter
national Business Machines Corp. on 
the subject of complex antitrust litiga
tion.

The meeting will be open to the 
public.

Dated: September 8,1978.
W endell B. Alcorn, Jr., Special Counsel 

for Eleanor M. Fox, John Izard, 
Gordon B. Spivack, Co-Chairpersons 
of the Working Group.

[PR Doc. 78-25700 Filed 9-8-78; 12:07 pm] .

[7537- 01]
NATIONAL FOUNDATION ON THE 

ARTS AND THE HUMANITIES

DANCE ADVISORY PANEL 

Meeting

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463), as amended, notice is 
hereby given that a meeting of the 
Dance Advisory Panel to the National 
Council on the Arts will be held Octo
ber 1, 1978, from 9 a.m. to 6 p.m.; Oc
tober 2, 1978, from 9 a.m. to 6 p.m.; 
October 3, 1978, from 9 a.m. to 5:45 
p.m.; and October 4, 1978, from 9:15 
a.m. to 5:45 p.m. at Radcliffe College, 
Hilles Library, corner of Garden and 
Shepard StreetSrCambridge, Mass.

A portion of this meeting will be 
open to the public on October 4, 1978, 
from 9:15 a.m. to 12:30 p.m. The topics 
of discussion will be guidelines for the 
dance touring program, and a work
shop with the Boston dance communi
ty.

The remaining sessions of this meet
ing, on October 1, 1978, from 9 a.m. to 
6 p.m.; October 2, 1978, 9 a.m. to 6 
p.m.; October 3, 1978, 9 a.m. to 5:45 
p.m.; and October 4, 1978, from 12:30 
p.m. to 5:45 p.m. are for the purpose of 
Panel review, discussion, evaluation, 
and recommendation on applications 
for financial assistance under the Na
tional Foundation on the Arts and the 
Humanities Act of 1965, amended, in
cluding discussion of information 
given in confidence to the agency by 
grant applicants. In accordance with 
the determination of the Chairman 
published in the F ederal R egister 
March 17, 1977, these sessions will be 
closed to the public pursuant to sub
sections (c) (4), (6 ), and 9(b) of section 
552b of Title 5, United States Code.

Further information with reference 
to this meeting can be obtained from 
Mr. John H. Clark, Advisory Commit
tee Management Officer, National En-
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dowment for the Arts, Washington,
D.C. 20506, or call 202-634-6070.

J ohn H. Clark,
Director, Office of Council and 

Panel Operations, National 
Endowment for the Arts.

[PR Doc. 78-25354 Piled 9-8-78; 8:45 am]

[7536- 01]
NATIONAL FOUNDATION ON THE 

ARTS AND THE HUMANITIES

HUMANITIES PANEL ADVISORY COMMITTEE 

Meeting

September 1,1978.
Pursuant to the provisions of the 

Federal Advisory Committee Act (Pub. 
L. 92-463, as amended), notice is 
hereby given that a meeting of the 
Humanities Panel will be held at 806 
15th Street NW., Washington, D.C. 
20506, in room 314, from 9 a.m. to 5:30 
p.m. on September 25, 1978.

The purpose of the meeting is to 
review NEH Summer Seminar applica
tions in Anthropology and Sociology 
submitted to the National Endowment 
for the Humanities for projects begin
ning after January 1,1979.

Because the proposed meeting will 
consider financial information and dis
close information of a personal nature 
the disclosure of which would consti
tute a clearly unwarranted invasion of 
personal privacy, pursuant to authori
ty granted me by the Chairman’s Del
egation of Authority to Close Advisory 
Committee Meetings, dated January 
15, 1978, I have determined that the 
meeting would fall within exemptions 
(4) and (6 ) of 5 U.S.C. 552b(c) and that 
it is essential to close the meeting to 
protect the free exchange of internal 
views and to avoid interference with 
operation of the Committee.

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management Of
ficer, Mr. Stephen J. McCleary, 806 
15th Street NW., Washington, D.C. 
20506 or call area code 202-724-0367.

Stephen J . McCleary, 
Advisory Committee 

Management Officer.
[FR Doc. 78-25459 Filed 9-8-78; 8:45 am]

[7536- 01]
HUMANITIES PANEL ADVISORY COMMITTEE 

Meeting

September 1,1978.
Pursuant to the provisions of the 

Federal Advisory Committee Açt (Pub. 
L. 92-463, as amended), notice is 
hereby given that a meeting of the 
Humanities Panel will be held at 806 
15th Street NW., Washington, D.C.

40325
20506, in room 314, from 9 a.m. to 5:30 
p.m. on September 29,1978.

The purpose of the meeting is to 
review NEH Summer Seminar applica
tions in Political Science submitted to 
the National Endowment for the Hu
manities for projects beginning after 
January 1,1979.

Because the proposed meeting will 
consider financial information and dis
close information of a personal nature 
the disclosure of which would consti
tute a clearly unwarranted invasion of 
personal privacy, pursuant to authori
ty granted me by the Chairman’s Del
egation of Authority to Close Advisory 
Committee Meetings, dated January 
15, 1978, I have determined that the 
meeting would fall within exemptions 
(4) and (6 ) of 5 U.S.C. 552b(c) and that 
it is essential to close the meeting to 
protect the free exchange of internal 
views and to avoid interference with 
operation of the Committee.

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management Of
ficer, Mr. Stephen J. McCleary, 806 
15th Street NW., Washington, D.C. 
20506 or call area code 202-724-0367.

Stephen J . McCleary, 
Advisory Committee 

Management Officer.
[PR Doc. 78-25460 Piled 9-8-78; 8:45 am]

[7536- 01]
HUMANITIES PANEL ADVISORY COMMITTEE 

Meeting

August 30,1978.
Pursuant to the provisions of the 

Federal Advisory Committee Act (Pub. 
L. 92-463, as amended), notice is 
hereby given that a meeting of the 
Humanities Panel will be held at 806 
15th Street NW., Washington, D.C. 
20506, in room 314, from 9 a.m. to 5:30 
p.m. on October 2,1978.

The purpose of the meeting is to 
review NEH Summer Seminar applica
tions in Music submitted to the Na
tional Endowment for the Humanities 
for projects beginning after January 1, 
1979.

Because the proposed meeting will 
consider financial information and dis
close information of a personal nature 
the disclosure of which would consti
tute a clearly unwarranted invasion of 
personal privacy, pursuant to authori
ty granted me by the Chairman’s Del
egation of Authority to Close Advisory 
Committee Meetings, dated January 
15, 1978, I have determined that the 
meeting would fall within exemptions 
(4) and (6 ) of 5 U.S.C. 552b(c) and that 
it is essential to close the meeting to 
protect the free exchange of internal 
views and to avoid interference with 
operation of the Committee.
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It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management Of
ficer, Mr. Stephen J. McCleary, 806 
15th Street NW., Washington, D.C. 
20506, or call area code 202-724-0367.

Stephen J. McCleary, 
Advisory Committee 

Management Officer.
[FR Doc. 78-25461 Filed 9-8-78; 8:45 am]

[7536- 01]
HUMANITIES PANEL ADVISORY COMMITTEE 

Meeting

August 30,1978.
Pursuant to the provisions of the 

Federal Advisory Committee Act (Pub. 
L. 92-463, as amended), notice is 
hereby given that a meeting of the 
Humanities Panel will be held at 806 
15th Street NW., Washington, D.C. 
20506, in room 807, from 9 a.m. to 5:30 
p.m. on October 2, 1978.

The purpose of the meeting is to 
review NEH Summer Seminar applica
tions in Art History submitted to the 
National Endowment for the Human
ities for projects beginning after Janu
ary 1,1979.

Because the proposed meeting will 
consider financial information and dis
close information of a personal nature 
the disclosure of which would consti
tute a clearly unwarranted invasion of 
personal privacy, pursuant to authori
ty granted me by the Chairman’s Del
egation of Authority to Close Advisory 
Committee Meetings, dated January 
15, 1978, I have determined that the 
meeting would fall within exemptions 
(4) and (6 ) of 5 U.S.C. 552b(c) and that 
it is essential to close the meeting to 
protect the free exchange of internal 
views and to avoid interference with 
operation of thfe Committee.

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management Of
ficer, Mr. Stephen J. McCleary, 806 
15th Street NW., Washington, D.C. 
20506, or call area code 202-724-0367.

Stephen J . McCleary, 
Advisory Committee 

Management Officer.
[FR Doc. 78-25462 Filed 9-8-78; 8:45 am]

[7536- 01]
HUMANITIES PANEL ADVISORY COMMITTEE 

Meeting

August 30,1978.
Pursuant to the provisions of the 

Federal Advisory Committee Act (Pub. 
L. 92-463, as amended), notice is 
hereby given that a meeting of the 
Humanities Panel will be held at 806 
15th Street NW., Washington, D.C.

20506, in room 314, from 9 a.m. to 5:30 
p.m. on October 3,1978.

The purpose of the meeting is to 
review NEH Summer Seminar applica
tions in linguistics submitted to the 
National Endowment for the Human
ities for projects beginning after Janu
ary 1, 1979.

Because the proposed meeting whl 
consider financial information and dis
close information of a personal nature 
the disclosure of which would consti
tute a clearly unwarranted invasion of 
personal privacy, pursuant to authori
ty granted me by the Chairman’s Del
egation of Authority to Close Advisory 
Committee Meetings, dated January 
15, 1978, I have determined that the 
meeting would fall within exemptions 
(4) and (6 ) of 5 U.S.C. 552b(c) and that 
it is essential to close the meeting to 
protect the free exchange of internal 
views and to avoid interference with 
operation of the Committee.

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management Of
ficer, Mr. Stephen J. McCleary, 806 
15th Street NW., Washington, D.C. 
20506, or call area code 202-724-0367.

Stephen J . McCleary, 
Advisory Committee 

Management Officer.
[FR Doc. 78-25463 Filed 9-8-78; 8:45 am]

[7536- 01]
HUMANITIES PANEL ADVISORY COMMITTEE 

Meeting

August 30,1978.
Pursuant to the provisions of the 

Federal Advisory Committee Act (Pub. 
Jj. 92-463, as amended), notice is 
hereby given that a meeting of the 
Humanities Panel will be held at 806 
15th Street NW., Washington, D.C. 
20506, in room 807, from 9 a.m. to 5:30 
p.m. on October 6,1978.

The purpose of the meeting is to 
review NEH summer seminar applica
tions in French submitted to the Na
tional Endowment for the Humanities 
for projects beginning after January 1, 
1979.

Because the proposed meeting will 
consider financial information and dis
close information of a personal nature 
the disclosure of which would consti
tute a clearly unwarranted invasion of 
personal privacy, pursuant to authori
ty granted me by the Chairman's Del
egation oi Authority to Close Advisory 
Committee Meetings, dated January 
15, 1978, I have determined that the 
meeting would fall within exemptions 
(4) and (6 ) of 5 U.S.C. 552b(c) and that 
it is essential to close the meeting to 
protect the free exchange of internal 
views and to avoid interference with 
operation of the Committee.

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management Of
ficer, Mr. Stephen J. McCleary, 806 
15th Street NW., Washington, D.C. 
20506, or call area code 202-724-0367.

Stephen J . McCleary, 
Advisory Committee 

Management Officer.
[FR Doc. 78-25464 Filed 9-8-78; 8:45 am]

[7536- 01]
ADVISORY COMMITTEE HUMANITIES PANEL 

Meeting

August 30,1978.
Pursuant to the provisions of the 

Federal Advisory Committee Act (Pub. 
L. 92-463, as amended), notice is 
hereby given that a meeting of the 
Humanities Panel will be held at 806 
15th Street NW., Washington, D.C. 
20506, in room 1130, from 9 a.m. to 
5:30 p.m. on October 6,1978.

The purpose of the meeting is to 
review NEH summer seminar applica
tions in Spanish submitted to the Na
tional Endowment for the Humanities 
for projects beginning after January 1,
1979.

Because the proposed meeting will 
consider financial information and dis
close information of a personal nature 
the disclosure of which would consti
tute a clearly unwarranted invasion of 
personal privacy, pursuant to authori
ty granted me by the Chairman’s Del
egation of Authority to Close Advisory 
Committee Meetings, dated January 
15, 1978, I have determined that the 
meeting would fall within exemptions 
(4) and (6 ) of 5 U.S.C. 552b(c) and that 
it is essential to close the meeting to 
protect the free exchange of internal 
views and to avoid interference with 
operation of the Committee.

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management Of
ficer, Mr. Stephen J. McCleary, 806 
15th Street NW., Washington, D.C. 
20506 or Call area code 202-724-0367.

Stephen J . McCleary, 
Advisory Committee 

Management Officer.
[FR Doc. 78-25465 Filed 9-8-78; 8:45 am]

[7536- 01]
HUMANITIES PANEL ADVISORY COMMITTEE 

Meeting

August 30, 1978.
Pursuant to the provisions of the 

Federal Advisory Committee Act (Pub. 
L. 92-463, as amended), notice is 
hereby given that a meeting of the 
Humanities Panel will be held at 806 
15th Street NW., Washington, D.C.
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20506, in room 314, from 9 a.m. to 5:30 
p.m. on October 6 and 7,1978.

The purpose of the meeting is to 
review NEH independent fellowship 
applications in all fields submitted to 
the National Endowment for the Hu
manities for projects beginning after 
January 1,1979.

Because the proposed meeting will 
consider financial information and dis
close information of a personal nature 
the disclosure of which would consti
tute a clearly unwarranted invasion of 
personal privacy, pursuant to authori
ty granted me by the Chairman's Del
egation of Authority to Close Advisory 
Committee Meetings, dated January 
15, 1978, I have determined that the 
meeting would fall within exemptions 
(4) and (6 ) of 5 U.S.C. 552b(c) and that 
it is essential to close the meeting to 
protect the free exchange of internal 
views and to avoid interference with 
operation of the Committee.

It is suggested that those desiring 
more specific information contact the 
Advisory Committee Management Of
ficer, Mr. Stephen J. McCleary, 806 
15th Street NW„ Washington, D.C. 
20506, or call area code 202-724-0367.

Stephen J. McCleary, 
Advisory Committee, 

Management Officer.
[PR Doc. 78-25466 Piled 9-8-78; 8:45 am]

[7590- 01]
NUCLEAR REGULATORY 

COMMISSION
[Docket No. 50-341]

DETROIT EDISON CO ., ET A L (ENRICO FERMI 
ATOMIC POWER PLANT, UNIT 2)

Opportunity for Homing

The Nuclear Regulatory Commission 
(the Commission) hereby gives notice 
of opportunity for hearing and for 
public participation in its considera
tion relating to issuance of an operat
ing license to Detroit Edison Co., 
Northern Michigan Electric Coopera
tive, Inc. and Wolverine Electric Coop
erative, Inc. (applicants) for operation 
of the Enrico Fermi Atomic Power 
Plant, Unit 2, located on the appli
cants’ site in Frenchtown Township, 
Monroe County, Mich.

A prior notice published in the F ed
eral R egister on May 28, 1975 (40 FR 
23122) announced that the Commis
sion had received an application for fa
cility operating license from the De
troit Edison Co. to possess, use, and 
operate the Enrico Fermi Atomic 
Power Plant, Unit 2, and the availabil
ity of the applicant’s Environmental 
Report, Operating License Stage. The 
prior notice also described the Com
mission’s review procedures and stated 
that the application and Environmen
tal Report were available.for public in

spection at the Commission’s Public 
Document Ropm, 1717 H Street, NW., 
Washington, D.C. 20555, and at the 
Monroe County Library System, 3700 
South Custer Road, Monroe, Mich. 
48161.v

Finally, the prior notice stated that 
the Commission has commenced the 
radiological safety review of the appli
cation. However, since completion of 
construction had been extended until 
April 1979, the Commission postponed 
commencement of its environmental 
review so as to enable the Commis
sion’s staff to utilize the information 
which will be more current when the 
facility is ready for operation. Under 
those circumstances; the Commission 
determined that the issuance of the 
Notice of Opportunity for Hearing 
should be delayed. It is appropriate to 
issue such Notice of Opportunity for 
Hearing at this time.

The Commission will consider the is
suance of a facility operating license 
to Detroit Edison Co., Northern Michi
gan Electric Cooperative, Inc. and 
Wolverine Electric Cooperative, Inc. 
which would authorize the applicants 
to possess, use and operate the Enrico 
Fermi Atomic Power Plant, Unit 2, in 
accordance with the provisions of the 
license and the technical specifications 
appended thereto, upon: (1) The com
pletion of a favorable safety evalua
tion of the application by the Commis
sion’s staff; (2) the completion of the 
environmental review required by the 
Commission’s regulations in 10 CFR 
part 51; (3) the receipt of a report on 
the applicants’ application for a facili
ty operating license by the Advisory 
Committee on Reactor Safeguards; 
and (4) a finding by the Commission 
that the application for the facility li
cense, as amended, complies with the 
requirements of the Atomic Energy 
Act of 1954, as amended (the act), and 
the Commission’s regulations in 10 
CFR chapter 1. Construction of the fa
cility was authorized by Construction 
Permit No. CPPR-87, issued by the 
Commission on September 26, 1972. 
Construction of Unit 2 is expected to 
be completed in 1980.

Prior to issuance of any operating li
cense, the Commission will inspect the 
facility to determine whether it has 
been constructed in accordance with 
the application, as amended, and the 
provisons of the construction permit. 
In addition, the license will not be 
issued until the Commission has made 
the findings reflecting its review of 
the application under the act, which 
will be set forth in the proposed li
cense, and has concluded that the issu
ance of the license will not be inimical 
to the common defense and security or 
to the health and safety of the public. 
Upon issuance of the license, the ap
plicants will be required to execute an 
indemnity agreement as required by

section 170 of the act and 10 CFR part 
140 of the Commission’s regulations.

By October 10, 1978, the applicant 
may file a request for a hearing with 
respect to issuance of the facility oper
ating license and any person whose in
terest may be affected by this proceed
ing may file a petition for leave to in
tervene. Requests for a heaing and pe
titions for leave to intervene shall be 
filed in accordance with the Commis
sion’s "Rules of Practice for Domestic 
Licensing Proceedings” in 10 CFR part
2. If a request for a hearing or petition 
for leave to intervene is filed by the 
above date, the Commission or an 
Atomic Safety and Licensing Board, 
designated by the Commission or by 
the Chairman of the Atomic Safety 
and Licensing Board Panel, will rule 
on the request and/or petition and the 
Secretary of the Commission, or desig
nated Atomic Safety and Licensing 
Board will issue a notoce of hearing or 
an appropriate order.

As required by 10 CFR 2.714, a peti
tion for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by 
the results of the proceeding. The pe
tition should specifically explain the 
reasons why intervention should be 
permitted with particular reference to 
the following factors: (1) The nature 
of the petitioner’s right under the act 
to be made a party to the proceeding; 
(2 ) the nature and extent of the peti
tioner’s property, financial, or other 
interest in the proceeding; and (3) the 
possible effect of any order which may 
be entered in the proceeding on the 
petitioner’s interest. The petition 
should also identify the specific 
aspect(s) of the subject matter of the 
proceeding as to which petitioner 
wishes to intervene. Any person who 
has filed a petition for leave to inter
vene or who has been admitted as a 
party may amend his petition, but 
such an amended petition must satisfy 
the specificity requirements described 
above.

Not later than fifteen (15) days prior 
to the first prehearing conference 
scheduled in the proceeding, the peti
tioner shall file a supplement to the 
petition to intervene which must in
clude a list of the contentions which 
are sought to be litigated in the 
matter, and the bases for each conten
tion set forth with reasonable specific
ity. A petitioner who fails to file such 
a supplement which satisfies these re
quirements with respect to at least one 
contention will not be permitted to 
participate as a party.

A request for a hearing or a petition 
for leave to intervene must be filed 
with the Secretary of the Commission, 
UJS. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Service Section, or may
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be delivered to the Commission’s 
Public Document Room, 1717 H Street 
NW., Washington, D.C. by October 10, 
1978. A copy of the petition should 
also be sent to the Executive Legal Di
rector, U.S. Nuclear Regulatory Com
mission, Washington, D.C. 20555, and 
to Eugene B. Thomas, Jr., Esq., Le- 
Boeuf, Lamb, Leiby & MacRae, 1757 N 
Street NW., Washington, D.C. 20036 
and Peter A. Marquardt, Esq., the De
troit Edison Co., 2000 Second Avenue, 
Detroit, Mich. 48226, attorneys for the 
applicants. Any questions or requests 
for additional information regarding 
the content of this notice should be 
addressed to the Chief Hearing Coun
sel, Office of the Executive Legal Di
rector, U.S. Nuclear Regulatory Com
mission, Washington, D.C. 20555.

Nontimely filings of petitions for 
leave to intervene, amended petitions, 
supplemental petitions and/or re
quests for hearing will not be enter
tained absent a determination by the 
Commission, the presiding officer, or 
the Atomic Safety and Licensing 
Board designated to rule on the peti
tion and/or request, that the petition
er has made a substantial showing of 
good cause for the granting of a late 
petition and/or request. That determi
nation will be based upon a balancing 
of the factors specified in 10 CFR 
2.714(d).

For further details pertinent to the 
matters under consideration, see the 
application for the facility operating 
license dated March 31, 1975 and the 
applicants’ environmental report 
dated March 31, 1975, which are avail
able for public inspection at the Com
mission’s Public Document Room, 
1717 H Street NW., Washington, D.C. 
and at the Monroe County Library 
System, 3700 South Custer Road, 
Monroe, Mich. As they become availa
ble, the following documents may be 
inspected at the above locations: (1) 
The safety evaluation report prepared 
by the Commission’s staff; (2 ) the 
draft environmental statement; (3) the 
final environmental statement; (4) the 
report of the Advisory Committee on 
Reactor Safeguards on the application 
for facility operating license; (5) the 
proposed facility operating license; 
and (6 ) the technical specifications, 
which will be attached to the proposed 
facility operating license.

Copies of the proposed operating li
cense and the ACRS report, when 
available, may be obtained by request 
to the Director, Division of Project 
Management, Office of Nuclear Reac
tor Regulation, U.S. Nuclear Regula
tory Commission, Washington, D.C. 
20555. Copies of the Commission’s 
staff safety evaluation report and final 
environmental statement, when availa
ble, may be purchased at current 
rates, from the National Technical In
formation Service, Department of

Commerce, 5285 Port Royal Road, 
Springfield, Va. 22161.

Dated at Bethesda, Md., this 16th 
day of August 1978.

For the Nuclear Regulatory Com
mission.

J ohn F. Stolz,
Chief, Light Water Reactors 

Branch No, 1, Division of Proj
ect Management

[FR Doc. 78-25238 Filed 9-8-78; 8:45 am]

[7590- 01]

7 to License No. DPR-73. These items 
are available for public inspection at 
the Commission’s Public Document 
Room, 1717 H Street NW., Washing, 
ton, D.C. and at the Government Pub
lications Section, State Library of 
Pennsylvania, Education Building, 
Commonwealth and Walnut Streets, 
Harrisburg, Pa. A copy of item (2) may 
be obtained upon request addressed to 
the U.S. Nuclear Regulatory Commis
sion, Washington, D.C. 20555, Atten
tion: Director, Division of Site Safety 
and Environmental Analysis.

Dated at Bethesda, Md., this 5th day 
of September 1978.

[Docket No. 50-320]
Metropolitan Edison Co., Jersey Central Power 

and Light Co., and Pennsylvania Electric Co.

ISSUANCE O F AMENDM ENT TO  FACILITY

Operating License

For the Nuclear Regulatory Com
mission.

J an A. Norris,
Acting Chief, Environmental 

Projects Branch, Division of 
Site Safety and Environmental 
Analysis.

The U.S. Nuclear Regulatory Com
mission (the Commisson) has issued 
Amendment No. 7 to Facility Operat
ing License No. DPR-73, issued to 
Metropolitan Edison Co. Jersey Cen
tral Power and Light Co., and Pennsyl
vania Electric Co., which revised Tech
nical Specifications for operation of 
the Three Mile Island Nuclear Station, 
Unit No. 2, located in Dauphin 
County, Pa. The amendment is effec
tive as of its date of issuance.

The amendment deletes an environ
mental condition in the license requir
ing detailed program description of 
the creel survey comparison of ichth- 
yoplankton sampling gear, aerial 
remote sensing, and NRC nonroutine 
requirements which has been met. It 
also makes a minor administrative 
change in the Appendix B technical 
specification.

The applications for the amendment 
comply with the standards and re
quirements of the Atomic Energy Act 
of 1954, as amended (the Act), and the 
Commission’s rules and regulations. 
The Commission has made appropri
ate findings as required by the Act and 
the Commission’s rules and regula
tions in 10 CFR Chapter I, which are 
set forth in the license amendment. 
Prior public notice of this amendment 
was not required since the amendment 
does not involve a significant hazards 
consideration.

The Commission has determined 
that the issuance of this amendment 
will not result in any significant envi
ronmental impact and that pursuant 
to 10 CFR 51.5(d)(4) an environmental 
impact statement, or negative declara
tion and environmental impact ap
praisal need not be prepared in con
nection with issuance of this amend
ment.

For further details with respect to 
this action, see (1) the applications for 
amendment dated April 25, 1978, and 
May 19, 1978, and (2) Amendment No.

[FR Doc. 78-25405 Filed 9-8-78; 8:45 am]

[7590-01]
[Docket No. 50-466]

HOUSTON LIGHTING A POWER CO . (ALLENS
CREEK NUCLEAR GENERATING STATION,
UNITY)

Corrected Notice o f Intervention Procedures 1
On December 28, 1973, there was 

published at 38 F ederal R egister 
35521 a notice that Houston Lighting 
6s Power Co. had filed an application 
with the Atomic Energy Commission 
for a permit to construct Allens Creek 
Nuclear Generating Station, units 1 
and 2 (station) at a site in southern 
Austin County, Tex., west of the 
Brazos River and about 45 miles west 
of the center of Houston. The notice 
provided that petitions for leave to in
tervene in the proceeding could be 
filed by January 24,1974. The only pe
tition filed was by the attorney gener
al of the State of Texas.

A hearing was held on the applica
tion by an Atomic Safety and Licens
ing Board (Licensing Board) on March 
11 and 12, 1975. Following that hear
ing the applicant notified the Licens
ing Board that its plans for the con-

*On May 31, 1978, there was. published at 
43 FR 23666 a notice of intervention proce
dures. The wording of the fourth paragraph 
of said notice was too limited in light of the 
Appeal Board’s memorandum and order of 
Dec. 9, 1975, ALAB-301, 2 NRC 853 (1975). 
At page 855 of its memorandum and order, 
in affirming the Licensing Board’s partial 
initial decision rendered on Nov. 11, 1975 
(LBP-75-66, 2 NRC 776), the Appeal Board 
stated, among other things, that those find
ings by the Licensing Board in its partial 
initial decision are subject to later revision 
should further developments or new infor
mation so warrant. The initial notice of in
tervention procedures required correction. 
Certain other revisions in the instant cor
rected notice of intervention procedures 
should be duly noted.
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struction of the station were indefi
nitely deferred. The Licensing Board, 
notwithstanding, issued a partial ini
tial decision (LBP-75-66, 2 NRC 776 
(1975)) in which certain findings of 
fact were made, and in which it was 
concluded at page 812 that the find
ings "have demonstrated no reason 
why the (station) site is not a suitable 
location for nuclear reactors of the 
general size and type proposed * * *” 
The Appeal Board’s memorandum and 
order of December 9, 1975, ALAB-301, 
2 NRC 853, in affirming the Licensing 
Board’s partial initial decision, stated 
that those findings by the Licensing 
Board in its partial initial decision are 
subject to later revision should further 
developments or new information so 
warrant.

On August 19, 1977, the applicant 
advised the Board that it wished to 
resume licensing of only one of the 
two units previously planned and that 
it had amended its preliminary safety 
analysis report to show only one unit 
at the same site.2 The amendments 
also included (among others) changes 
in plant layout and orientation, 
changes in the circulating water 
intake and discharge structures, and a 
reduction in the size of the cooling 
lake from 8,250 to 5,120 acres. These 
new plans for the proposed station 
may raise concerns that did not exist 
with respect to the former ones.

For the reasons set forth above, peti
tions for leave to intervene with re
spect to matters that have arisen be
cause of the changes in the proposed 
plans for the station and with respect 
to new evidence or information that 
had not been available prior to the 
aforementioned Appeal Board’s memo
randum and order of December 9, * 
1975, may be filed on or before Octo
ber 11,1978.

Any person (other than those per
sons and organizations that have filed 
petitions, for leave to intervene pursu
ant to the# initial notice of intervention 
procedures and who were notified of 
corrective action taken in the Board’s 
order of Aug. 14, 1978) who wishes to 
intervene as a party to this proceeding 
must file a written petition for leave 
to intervene in accordance with the 
provisions of 10 CFR 2.714.3 A petition 
for leave to intervene shall set forth 
the interest of the petitioner in the 
proceeding, how that interest may be 
affected by the results of the proceed
ings, and any other contentions of the 
petitioner including the facts and rea
sons why he should be permitted to in-

2 In an order dated Aug. 14, 1978, the Li
censing Board granted applicant’s motion to 
withdraw the application to construct and 
operate unit 2, without prejudice to the re
filing of the application at a later time.

sThis section, and other sections of 10 
CFR Pt. 2, have been amended by changes 
effective May 26, 1978. See 43 FR 17798, 
Apr. 26,1978.

NOTICES

tervene, with particular reference to 
the following factors: (1) The nature 
of the petitioner’s right under the 
Atomic Energy Act of 1954, as amend
ed, 42 U.S.C. 2011-2281 (1970) to be 
made a party to the proceeding; (2 ) 
the nature and extent of the petition
er’s property, financial, or other inter
est in the proceeding; and (3) the pos
sible effect of any order which may be 
entered in the proceeding on the peti
tioner’s interest. Any such petition 
must be supplemented (by the time set 
forth in 10 CFR § 2.714(b), as amend
ed) by a list of the contentions, which 
the petitioner seeks to have litigated, 
arising from the proposed changes in 
the plant design and/or based upon 
new evidence or information that had 
not been available prior to the Appeal 
Board’s memorandum and order of 
December 9, 1975, with the bases for 
each contention set forth with reason
able specificity.

Those permitted to intervene 
become parties to the proceeding, sub
ject to any limitations in the order 
granting leave to intervene, and have 
the opportunity to participate fully in 
the conduct of the hearing, including 
the opportunity to present evidence 
and cross-examine witnesses.

Any petitions shall be filed by mail 
or telegram addressed to the Secretary 
of the Commission, U.S. Nuclear Reg
ulatory Commission, Washington, D.C. 
20555, Attention: Docketing arid Ser
vices Branch, or may be filed by deliv
ery to the Commission’s Public Docu
ment Room, 1717 H Street NW., 
Washington, D.C. Pending further 
order of the Board, parties are re
quired to file, pursuant to the provi
sions, of 10 CFR §2.708, an original 
and twenty (20) conformed copies of 
each such paper with the Commission. 
A copy of any petition for intervention 
should also be sent to the Executive 
Legal Director, U.S. Nuclear Regula
tory Commission, Washington, D.C. 
20555; to Counsel for Applicant, 
Robert Lowenstein, Esq., Lowenstein, 
Reis, Newman & Axelrad, 1025 Con
necticut Avenue NW., Washington, 
D.C., 20037, and J. Gregory Copeland, 
Esq., Baker & Botts, 1 Shell Plaza, 
Houston, Tex. 77002; and to Richard 
Lowerre, Esq., Assistant Attorney 
General for the State of Texas, P.O. 
Box 12548, Capital Station, Austin, 
Tex. 78711.

Papers detailing the applications for 
a construction permit may be exam
ined by the public at the Commission’s 
Public Document Room, 1717 H Street 
NW., Washington, D.C. Copies of 
those same documents are also availa
ble at the Sealy Public Library, Sealy, 
Tex. 77474.

It is so ordered.
Dated at Bethesda, Md., this 1st day 

of September 1978.

40329
For the Atomic Safety and Licensing 

Board.
Sheldon J. Wolfe, Esq., 

Chairman.
[FR Doc. 78-25403 Filed 9-8-78; 8:45 am]

[7590- 01]
[Docket No. 50-219]

JERSEY CENTRAL POWER A LIGHT CO.

Proposed Issuance of Amendment to 
Provisional Operating License

The U.S, Nuclear Regulatory Com
mission (the Commission) is consider
ing issuance of amendment to provi
sional operating license No. DPR-16 
issued to the Jersey Central Power & 
Light Co. (the licensee) for operation 
of the Oyster Creek nuclear generate 
ing station (the facility), located in 
Ocean County, N.J.

The amendment would revise the 
maximum average planar linear heat 
generation rate (MAPLHGR) limits 
for certain types of fuel in accordance 
with the licensee’s application for 
amendement dated May 30, 1978, as 
supplemented by letter dated June 6 , 
1978.

Prior to issuance of the proposed li
cense amendment, the Commission 
will have made the findings required 
by the Atomic Energy Act of 1954, as 
amended (the Act), and the Commis
sion’s rules and regulations.

By October 11, 1978, the licensee 
may file a request for a hearing with 
respect to issuance of the amendment 
to the subject operating license and 
any person whose interest may be af
fected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to in
tervene shall be filed in accordance 
with the Commission’s “Rules of Prac
tice for Domestic Licensing Proceed
ings” in 10 CFR Part 2. If a request 
for a hearing or petition for leave to 
intervene is filed by the above date, 
the Commission or an Atomic Safety 
and Licensing Board, designated by 
the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary of 
the designated Atomic Safety and Li
censing Board will issue a notice of 
hearing or an appropriate order.

As required by 10 CFR 2.714, a peti
tion for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, how 
that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the fol
lowing factors: (1) The nature of the 
petitioner’s right under the Act to be
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made a party to the proceeding; (2) 
the nature and extent of the petition
er’s property, financial, or other inter
est in the proceeding; and (3) the pos
sible effect of any order which may be 
entered in the proceeding on the peti
tioner’s interest. The petition should 
also identify the specific aspect(s) of 
the subject matter of the proceeding 
as to which the petitioner wishes to in
tervene. Any person who has filed a 
petition for leave to intervene or who 
has been admitted as a party may, 
amend his petition, but such an 
amended petition must satisfy the 
specificity requirements described 
above. Not later than fifteen (15) days 
prior to the first prehearing confer
ence scheduled in the proceeding, the 
petitioner shall file a supplement to 
his petition to intervene, which must 
include a list of the contentions which 
he seeks to have litigated in the 
matter, and the bases for each conten
tion set forth with reasonable specific
ity. A petitioner who fails to file such 
a supplement which satisfies these re
quirements with respect to at least one 
contention will not be permitted to 
participate as a party.

Those permitted to intervene 
become parties to the proceeding, sub
ject to any limitations in the order 
granting leave to intervene, and have 
the opportunity to participate fully in 
the conduct of the hearing, including 
the opportunity to present evidence 
and cross-examine witnesses.

A request for a hearing or a petition 
for leave to intervene shall be filed 
with the Secretary of the Commission, 
U.S. Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention; 
pocketing and Services Section, or 
may be delivered to the Commission’s 
Public document Room, 1717 H Street 
NW., Washington, D.C., by the above 
date. A copy of the petition should 
also be sent to the Executive Legal Di
rector, U.S. Nuclear Regulatory Com
mission, Washington, D.C. 20555, and 
to G. F. Trowbridge, Esq., Shaw, Pitt
man, Potts & Trowbridge, 1800 M 
Street NW., Washington, D.C. 20036, 
attorney for the licensee.

Nontimely filings of petitions for 
leave to intervene, amended petitions, 
supplemental petitions, and/or re
quests for hearing will not be enter
tained absent a determination by thé 
Commission, the presiding officer or 
the Atomic Safety and Licensing 
Board designated to rule on the peti
tion and/or request, that the petition 
and/or request should be granted 
based upon a balancing of the factors 
specified in 10 CFR 2.714(a) (i)-(v) and 
2.714(d).

For further details with respect to 
this action, see the application for 
amendment dated May 30, 1978, and 
supplement thereto dated June 6, 
1978, which are available for public in

spection at the Commission’s Public 
Document Room, 1717 H Street . NW., 
Washington, D.C., and at the Ocean 
County Library, Brick Township 
Branch, 401 Chambers Bridge Road, 
Brick Town, N.J. 08723.v

Dated at Bethesda, Md., this 15th 
day of September 1978.

For the Nuclear Regulatory Com
mission.

D e n n is  L. Z ie m a n n , 
Chief, Operating Reactors 

Branch No. 2, Division of Op
erating Realtors.

tFR Doc. 78-25402 Filed 9-8-78; 8:45 am]

[7590- 01]
ADVISORY COMMITTEE O N  REACTOR SAFE-

GUARDS SUBCOMMITTEE O N  SAFEGUARDS
AN D  SECURITY

Meeting

The ACRS Subcommittee on Safe
guards and Security will hold a meet
ing on September 26, 1978, in Room 
1046, 1717 H Street NW., Washington, 
D.C. 20555, to review the NRC Re
search Program on Safeguards and Se
curity. Notice of this meeting was pub
lished at 43 FR 30631 and 36152, July 
17 and August 15,1978, respectively.

In accordance with the procedures 
outlined in the F ed era l  R e g is t e r  on 
October 31, 1977 (42 FR 56972), oral or 
written statements may be presented 
by members of the public, recordings 
will be permitted only during those 
portions of the meeting when a tran
script is being kept, and questions may 
be asked only by members of the sub
committee, its consultants, and staff. 
Persons desiring to make oral state
ments should notify the designated 
Federal Employee as far in advance as 
practicable so that appropriate ar
rangements can be made to allow the 
necessary time during the meeting for 
such statements.

The agenda for subject meeting 
shall be as follows:

T uesday , Septem ber  26,1978
8:30 A.M. UNTIL THE CONCLUSION OF BUSINESS
The subcommittee may meet in executive 

session, with any of its consultants who may 
be present, to explore and exchange their 
preliminary opinions regarding matters 
which should be considered during the 
meeting and to discuss the Subcommitee’s 
preparation of a report to the full commit
tee on reactor safeguards and security.

At the conclusion of the executive session, 
the subcommittee will hear presentations by 
and hold discussions with representatives of 
the NRC Staff, the Department of Energy, 
and their consultants, pertinent to the 
above topics. The subcommittee may then 
caucus to determine whether the matters 
identified in the initial session have been 
adequately covered and whether the project 
is ready for review by the full committee.

It may be necessary for the subcom
mittee to hold one or more closed ses
sions for the purpose of exploring 
matters involving proprietary informa
tion or matters specifically exempted 
from disclosure in the interest of na
tional security. I have determined, in 
accordance with subsection 10(d) of 
Pub. L. 92-463, that, should such ses
sions be required, it is necessary to 
close these sessions to protect propri
etary information (5 U.S.C. 552b(c)(4)) 
or in the interest of national security 
(5 U.S.C. 552b(c)(l)).

Further information regarding 
topics to be discussed, whether the 
meeting has been canceled or resche
duled, the chairman’s ruling on re
quests for the opportunity to present 
oral statements and the time allotted 
therefore can be obtained by a prepaid 
telephone call to the designated Fed
eral employee for this meeting, Mr. 
John C. McKinley (telephone 202-634- 
3265), between 8:15 a.m. and 5 p.m., 
e.d.t.

Dated: September 6,1978.
J o h n  C. H o y l e , 

Advisory Committee 
Management Officer.

(FR Doc. 78-25573 Filed 9-8-78; 8:45 am]

[8010- 01]
SECURITIES AND EXCHANGE 

COMMISSION

[File No. 1-5345]
PUERTO RICO TELEPHONE CO.

Application To Withdraw From Listing and 
Registration

S e p t e m b e r  5,1978.
The above-named issuer has filed an 

application with the Securities and 
Exchange Commission (the “Commis
sion”) pursuant to section 12(d) of the 
Securities Exchange Act of \934 and 
rule 12<l2-2(d) promulgated thereun
der, to withdraw the specified securi
ties from listing and registration on 
the New York Stock Exchange, Inc. 
(“NYSE”).

The reasons alleged in the applica
tion for withdrawing these securities 
from listing and registration include 
the following:

The 7.40 percent, 8.70 percent, and 
8.10 percent debentures of Puerto Rico 
Telephone Co. (the “Company”) are 
being withdrawn from listing and reg
istration because the Company be
lieves that due to the limited distribu
tion of its securities, the expense of 
complying with the Commission’s re
porting requirements is not justified. 
The Company has reported that there 
are less than 300 recordholders for 
each of the above-listed debenture 
issues. The NYSE has posed no objec
tion in this matter.
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Any Interested person may, on or 

before October 6 , 1978, submit by 
letter to the Secretary of the Securi
ties and Exchange Commission, Wash
ington, D.C. 20549, facts bearing upon 
whether the application has been 
made in accordance with the rules of 
the Exchange and what terms, if any, 
should be imposed by the Commission 
for the protection of investors. An 
order granting the application will be 
issued after the date mentioned above, 
on the basis of the application and any 
other information furnished by the 
Commission, unless it orders a hearing 
on the matter.

For the Commission, by the Division 
of Market Regulation, pursuant to del
egated authority.

G eo rg e  A. F it z s im m o n s , 
Secretary.

[FR Doc. 78-25355 Filed 9-8-78; 8:45 am]

[4710- 02]
DEPARTMENT OF STATE

Agency for International Development 

[Delegation of Authority No. 132] 
ISRAEL

Delegation of Authority With Respect to 
Administration o f A.I.D. Program

Pursuant to the authority delegated 
to me by Delegation of Authority No. 
104 from the Secretary of State, dated 
November 3, 1961 (26 FR 10608), I 
hereby delegate to the principal diplo
matic officer of the United States in 
Israel, with respect to the administra
tion of the foreign assistance program 
within the country to which he is ac
credited, the authorities delegated to 
Directors of Missions of the Agency 
for International Development 
(A.I.D.) in unpublished Delegation of 
Authority of January 10, 1955, A.I.D. 
Handbooks, manual orders, regula
tions (published or otherwise), policy 
directives, policy determinations, 
memoranda or other instructions as 
these may be amended, supplemented 
or superseded from time to time.

The exercise of the authorities dele
gated herein shall be subject to the 
limitations applicable to the exercise 
of such authorities by A.I.D. Mission 
Directors.

The authority delegated herein may 
be redelegated to the officer at the 
post principally responsible for A.I.D. 
activities and may be exercised by per
sons who are performing the functions 
of such officer in an “acting” capacity.

This delegation of authority shall be 
effective immediately.

Dated: May 31,1978.
J o h n  J .  G il l ig a n , 

Administrator.
[FR Doc. 78-25470 Filed 9-8-78; 8:45 am]

[4910- 14]
DEPARTMENT OF TRANSPORTATION 

Coast Guard  

[CGD78-119]
RULES O F THE RO AD ADVISORY COMMITTEE 

Mooting

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; U.S.C. App. I), notice is 
hereby given of a special meeting of 
the Rules of the Road Advisory Com
mittee to be held Wednesday and 
Thursday, October *25 and 26,1978, be
ginning at 9 a.m. each day in the 
Garden Room of the Lenox Hotel, St. 
Louis, Mo.

The agenda for the meeting is as fol
lows:

1. Welcome.
2. Adoption of agenda.
3. Adoption of the minutes of the 

July 12 and 13,1978 meeting.
4. Consideration of the Annexes 

being developed to unify the present 
Inland, Western Rivers, Great Lakes, 
and Pilot Rules.

5. Consideration of proposed amend
ments to the International Regula
tions for Preventing Collisions at Sea, 
1972 (72 COLREGS) to be presented 
at the January 1979 meeting of the In
ternational Maritime Consultative Or
ganization’s Subcommittee on. the 
Safety of Navigation.

6. Consideration of needs for a 
common frequency and mandatory 
monitoring of ship-shore communica
tions with drawbridges.

7. Any other business.
Attendance is open to the public.

With the approval of the Chairman, 
members of the public may present 
oral statements at the meeting. Per
sons wishing to present oral state
ments should notify Captain D. B. 
Charter Jr., Executive Director, Rules 
of the Road Advisory Committee, c/o  
Commandant (G-WLE/73), U.S. Coast 
Guard, 400 Seventh Street SW., Wash
ington, D.C. 20590, 202-426-4958, not 
later than the day before the meeting. 
Information about the meeting and 
any of the agenda items may be ob
tained from the above address. A 
member of the public may present a 
written statement to the Committee at 
any time.

Issued in Washington, D.C., Septem
ber 1,1978.

W. W. Barrow,
Rear Admiral, U.S. Coast Guard, 

Chief, Office of Marine Envi
ronment and Systems.

FR Doc. 78-25287 Filed 9-8-78; 8:45 am]

[4910- 14]
SHIP STRUCTURE COMMITTEE 

Mooting

Pursuant to section 10(a)(2) of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; 5 U.S.C. App. I) notice is 
hereby given of a meeting of the Ship 
Structure Committee to be held 
Thursday, October 12, 1978, at 10 A.M. 
in the 7th Floor Conference Room, 
American Bureau of Shipping, 45 
Broad Street, New York, N.Y. The 
agenda for this meeting is as follows: 
The Committee will conduct its regu
lar business and will discuss the 
marine structural research programs 
and needs of the member agencies.

Attendance is open to the interested 
public. With the approval of the 
Chairman, members of the public may 
present oral statements at the hear
ing. Persons wishing to attend and 
persons wishing to present oral state
ments at the meetihg should notify 
LCDR T. H. Robinson, USCG, Secre
tary, Ship Structure Committee, U.S. 
Coast Guard Headquarters, Washing
ton, D.C. 20590, 202-426-2205, not 
later than the day before the meeting. 
Any member of the public may pres
ent a written statement to the Com
mittee at any time.

September 5,1978.
H. H. B e l l ,

Rear Admiral, U.S. Coast Guard, 
Chief, Office of Merchant 
Marine Safety.

[FR Doc. 78-25284 Filed 9-8-78; 8:45 am]

[4910- 59]
National Highway Traffic Safety 

Administration

SAFETY, BUMPER, AN D  CONSUMER  
INFORMATION PROGRAMS

Public Moating .

The National Highway Traffic 
Safety Administration (NHTSA) will 
hold a meeting on October 18, 1978, to 
answer questions from the public and 
industry regarding the agency’s safety, 
bumper, and consumer information 
programs. The meeting will be held in 
the Conference Room of the Environ
mental Protection Agency’s Motor Ve
hicle Environmental Laboratory Fa
cility, 2565 Plymouth Road, Ann 
Arbor, Mich. The meeting will begin at 
10:30 a.m., run until 1 p.m„ and recon
vene at 2 p.m„ if necessary.

This meeting is being held in re
sponse to requests that the agency has 
received over the last year for periodic 
public technical meetings modeled 
after those conducted by the Environ
mental Protection Agency (EPA) for 
its motor vehicle emissions program.
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Given the differences between the 
EPA vehicle emissions program and 
the NHTSA vehicle safety and bumper 
programs, this agency has some reser
vations about the utility of its holding 
periodic public technical meetings. 
Specifically, EPA’s program being 
geared to certifying industry compli
ance with statutory emissions stand
ards generates many technical ques
tions. The NHTSA program is geared 
to the administrative development of 
safety performance standards and con
sumer standards with the industry re
sponsible for self-certification. While 
there are certainly some technical and 
interpretive questions generated by 
the NHTSA programs, there are also 
just as many policy questions raised 
regarding the justification for 
NHTSA’s standards. The NHTSA be
lieves that the rulemaking process is 
the appropriate medium through 
which to address such policy ques
tions. To determine whether such pe
riodic technical meetings can be suffi

ciently productive and mutually bene
ficial, the agency has decided to sched
ule three meetings (October 18, 1978; 
December 13, 1978; and February 21, 
1979).

The questions for the meetings must 
relate to the agency’s vehicle safety, 
bumper, or consumer information pro
gram and be technical, interpretive or 
procedural in nature. The questions 
may relate to the research and devel
opment, rulemaking, or enforcement 
(including defects) phases of these 
programs. (Questions regarding this 
agency’s fuel economy program will 
continue to be addressed at the EPA’s 
meetings on vehicle emissions.) Ques
tions for the October 18 meeting must 
be submitted in writing to William 
Marsh, NHTSA Executive Secretary, 
Room 5215, 400 Seventh Street SW., 
Washington, D.C. 20590. Only ques
tions submitted in this manner and re
ceived not later than September 29 
will be answered at the meeting. The 
individual, group, or company submit
ting a question does not have to be 
present at the meeting for the ques
tion to be answered. A transcript will 
be made and will be available for 
public inspection in the NHTSA Tech
nical Reference Sectiqn in Washing
ton, D.C., within 3 weeks after the 
meeting.

An agenda consisting of the ques
tions submitted in a timely and proper 
fashion will be available at the 
NHTSA Technical Reference Section 
several days before the meeting and at 
the meeting itself.

Issued on September 1, 1978.
M ic h a e l  M . F in k e l s t e in , 

Acting Associate Administrator 
for Rulemaking.

[FR Doc. 78-25237 Filed 9-5-78; 12:29 pml

[4810- 22]
DEPARTMENT OF THE TREASURY

Customs Service

AMOXICILLIN TRIHYDRATE FROM SPAIN

Receipt of Countervailing Duty Petition and 
Initiation of Investigation

AGENCY; U.S. Customs Service, 
Treasury Department.
ACTION: Initiation of countervailing 
duty investigation.
SUMMARY: This notice is to advise 
the public that a petition has been re
ceived and an investigation is being 
initiated to determine whether or not 
benefits which constitute a bounty or 
grant within the meaning of the coun
tervailing duty law are granted by the 
Government of Spain to manufactur
ers or exporters of amoxicillin trihy
drate. A preliminary determination 
will be made no later than January 27, 
1979, and a final determination no 
later than July 27,1979.
EFFECTIVE DATE: September 11, 
1978.
FOR FURTHER INFORMATION 
CONTACT:

Mary S. Clapp, Operations Officer, 
Duty Assessment Division, U.S. Cus
toms Service, 1301 Constitution 
Avenue NW„ Washington, D.C. 
20229, telephone 202-566-5492.

SUPPLEMENTARY INFORMATION: 
A petition in satisfactory form was re
ceived on July 27, 1978, alleging that 
payments made by the Government of 
Spain to manufacturers or exporters 
of amoxicillin trihydrate constitute 
the payment or bestowal of a bounty 
or grant within the meaning of section 
303, Tariff Act of 1930, as amended (19 
U.S.C. 1303). Imports covered by this 
investigation are classifiable under 
item 407.8517, Tariff Schedules of the 
United States Annotated (TSUSA).

The bounties or grants are allegedly 
bestowed as a result of the operation 
of the “Desgravacion Fiscal” system of 
remitting or rebating certain elements 
of the Spanish turnover tax. This has 
been the subject of previous investiga
tions by the Department of the Treas
ury and is currently the subject of a 
review of the principles to be applied 
as indicated in the notice published on 
August 29, 1978 (43 FR 38658).

Pursuant to section 303(a)(4) of the 
Tariff Act of 1930, as amended (19 
U.S.C. 1303(a)(4)), the Secretary of 
the Treasury is required to issue a pre
liminary determination as to whether 
or not any bounty or grant is being 
paid or bestowed within the meaning 
of the statute within 6 months of the 
receipt of a petition in proper form 
and a final decision within 12 months 
of the receipt of such petition. There
fore, a preliminary determination on

this petition will be made no later 
than January 27, 1979, and a final de
termination will be issued no later 
than July 27, 1979. Such determina
tions will reflect the results of the 
review described above.

This notice is published pursuant to 
section 303(a)(3) of the Tariff Act of 
1930, as amended (19 U.S.C. 
1303(a)(3)), and section 159.47(c), Cus
toms regulations (19 CFR 159.47)(c)).

Pursuant to Reorganization Plan No. 
26 of 1950 and Treasury Department 
order 190 (revision 15), March 16, 
1978, the provisions of Treasury De
partment order 165, revised, November 
2, 1954, and section 159.47 of the Cus
toms regulations (19 CFR 159.47), in
sofar as they pertain to the initiation 
of a countervailing duty investigation 
by the Commissioner of Customs, are 
hereby waived.

. H e n r y  C. S t o c k e l l , J r .
Acting General Counsel 

of the Treasury.
S ep t e m b e r  1,1978.
[FR Doc. 78-25401 Filed 9-8-78; 8:45 am]

[8320- 01]
VETERANS ADMINISTRATION

ADMINISTRATOR’S EDUCATION AND
REHABILITATION ADVISORY COMMITTEE

Mooting

The Veterans Administration gives 
notice that a meeting of the Adminis
trator’s Education and Rehabilitation 
Advisory Committee, authorized by 
section 1792, title 38, United States 
Code, will be held at the Veterans Ad
ministration Central Office, 810 Ver
mont Avenue NW., Washington, D.C., 
on October 12, 1978, at 9 a.m. The 
meeting will be for the purpose of re
viewing the progress and status of the 
five studies of the Veterans Adminis
tration’s Education and Rehabilitation 
Programs as mandated by certain pro
visions of Pub. L. 95-202.

The meeting will be open to the 
public up to the seating capacity of 
the conference room. Because of the 
limited seating capacity and the need 
for building security, it will be neces
sary for those wishing to attend to 
contact Mr. C. L. Dollarhide, Deputy 
Director, Education and Rehabilita
tion Service, Veterans Administration 
Central Office, phone: 202-389-2152, 
prior to October 5.

Interested persons may attend, 
appear before, or file statements with 
the committee. Statements, if in writ
ten form, may be filed befQre or 
within 10 days after the meeting. Oral 
statements will be heard at 2:30 p.m. 
on October 12, 1978.

By direction of the Administrator:
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Dated: September 3,1978.

R ufus H. W ilson, 
Deputy Administrator. 

[FR Doc. 78-25406 Filed 9-8-78; 8:45 am]

[7035- 01]
INTERSTATE COMMERCE 

COMMISSION
[Notice No. 711]

ASSIGNMENT O F HEARINGS

September 6,1978.
Cases assigned for hearing, post

ponement, cancellation, or oral argu
ment appear below and will be pub
lished only once. This list contains 
prospective assignments only and does 
not include cases previously assigned 
hearing dates. The hearings will be on 
the issues as presently reflected in the 
Official Docket of the Commission. An 
attempt will be made to publish no
tices of cancellation of hearings as 
promptly as possible, but interested 
parties should take appropriate steps 
to insure that they are notified of can
cellation or postponements of hearings 
in which they are interested.
No. AB 10 (Sub-11), Norfolk and Western 

Railway Co. Abandonment between New 
Castle and Rushville, in Henry and Rush 
Counties, IN, and No. AB 10 (Sub-12), Nor
folk and Western Railway Co. Abandon
ment between Connersville and New 
Castle, in Henry, Wayne, and Fayette 
Counties, IN, is now assigned September 
11, 1978, at New Castle, IN, is postponed 
to November 13, 1978 (1 week) at New 
Castle, IN, in a hearing room to be later 
designated.

MC 143249 (Sub-2), Mid-Eastern Transpor
tation, Inc., Common Carrier Application, 
now assigned September 6,1978 (1 day), at 
Nashville, TN, is postponed to November 
29, 1978 (3 days), at Nashville, TN, in a 
hearing room to be later designated.

I&S 9194, Wheat and wheat products, Offi
cial Territory, and No. 35825, Board of 
Trade of the City of Chicago C. The 
Akron, Canton & Youngstown Railroad 
Co., et al., now assigned October 10, 1978, 
at Washington, DC, is canceled and reas
signed for prehearing conference on Octo
ber 10, 1978, at the offices of the Inter
state Commerce Commission, Washington, 
DC, with cost and other studies of respon
dents remaining due on September 25, 
1978.

MC 144154, 336825 Ontario Limited, now as
signed September 6, 1978, at Buffalo, NY, 
is postponed to September 13, 1978 (3 
days), at Buffalo, NY, in Room 1440, Fed
eral Building, 111 West Huron Street.

MC 121412 (Sub-6), Suburban lines, Inc., 
now assigned September 6, 1978, at Pitts
burgh, PA, is postponed indefinitely.

MC 142048 (Sub-7), Pacific Transportation 
Lines, Inc., now assigned September 13, 
1978, at Buffalo, NY, is postponed indefi
nitely.

MC 135874 (Sub-108F), LTL Perishables, 
Inc., now assigned for hearing on October 
12,1978 (2 days), at Chicago, IL, in a hear
ing room to be later designated.

AB 55 (Sub-13), Seaboard Coast Line Rail
road Co., Abandonment between Arcadia

and Port Boca Granda in DeSota, Sara
sota, Charlotte, and Lee Counties, FL, 
now assigned October 24, 1978, at the of
fices of the Interstate Commerce Commis
sion, Washington, DC.

MC 142059 (Sub-24F), Cardinal Transport, 
Inc., now being assigned for hearing on 
October 11,1978 (1 day), at Chicago, IL, in 
a hearing room to be later designated.

MC 144512F, Bud’s Service, Inc., now being 
assigned for hearing on October 12, 1978 
(2 days), at Chicago, IL, in a hearing room 
to be later designated.

MC 140829 (Sub-94F), Cargo Contract Carri
er Corp., now being assigned for hearing 
on October 16, 1978 (1 day), at Chicago, 
IL, in a hearing room to be later designat
ed.

MC 143743 (Sub-1), Fulton Trucking Co., 
Inc., now assigned for hearing on Septem
ber 11, 1978, at Atlanta, GA, is postponed 
indefinitely.

MC 11592 (Sub-19), Best Refrigerated Ex
press, Inc., now assigned September 13, 
1978, at Omaha, NE, is canceled and appli
cation dismissed.

MC-C 9996, CF Tank Lines, Inc., et al., V. 
Zirbel Transport, Inc., now assigned Sep
tember 21, 1978, at Portland, OR, is post
poned to September 26, 1978, at Portland, 
OR (3 days), in 320 Mohawk Building, 222 
South West Morrison.

MC 144288F, Evans Reliable Messenger, 
Inc., is assigned for hearing September 20, 
1978, at New Haven, CN, and will be held 
at New Haven Courthouse (the new court
house), Wall and Church Street.

MC 105813 (Sub-232F), Belford Trucking 
Co., Inc., is assigned for hearing Septem
ber 25, 1978, at New York, NY, and will be 
held at the Drake Hotel, 440 Park Avenue.

MC 143999, Allied International Trucking 
Co., Inc., now assigned for hearing on Sep
tember 20, 1978, at Boston, MA, is post
poned indefinitely.

H. G. H omme, Jr., 
Acting Secretary. 

[FR Doc. 78-25535 Filed 9-8-78; 8:45 am]

[7035- 01]
[Exemption No. 8-A]

EXEMPTION UNDER PROVISIONS O F RULE 19 
O F THE M AN D ATO RY CAR SERVICE RULES 
ORDERED IN EX PARTE N O . 241

September 6,1978.
To: All railroads.—Upon further con

sideration of Exemption No. 8 issued 
July 18,1972.

It is ordered, That, under authority 
vested in me by Car Service Rule 19, 
Exemption No. 8 to the Mandatory 
Car Service Rules ordered in Ex Parte 
No. 241 is vacated and set aside.

This order shall become effective 
September 1,1978.

Issued at Washington, D.C., August
29,1978.

Interstate Commerce 
Commission.

J oel E. Burns,
AgentL

[FR Doc. 78-25538 Filed 9-8-78; 8:45 am]

[7035- 01]

[Twenty-Second Revised Exemption No.
129]

EXEMPTION UNDER PROVISION O F RULE 19
OF THE M AN D ATO RY CAR SERVICE RULES
ORDERED IN EX PARTE NO . 241

September 6,1978.
It appearing, that the railroads 

named herein own numerous 40-ft. 
plain boxcars; that under present con
ditions, there is virtually no demand 
for these cars on the lines of the car 
owners; that return of these cars to 
the car owners would result in their 
being stored idle on these lines; that 
such cars can be used by other carriers 
for transporting traffic offered for 
shipments to points remote from the 
car owners; and that compliance with 
Car Service Rules 1 and 2 prevents 
such use of plain boxcars owned by 
the railroads listed herein, resulting in 
unnecessary loss of utilization of such 
cars.

It is ordered, That, pursuant to the 
authority vested in me by Car Service 
Rule 19, plain boxcars described in the 
Official Railway Equipment Register, 
I.C.C.-R.E.R. No. 408, issued by W. J. 
Trezise, or successive issues thereof, as 
having mechanical designation “XM”, 
with inside length 44-ft. 6-in. or less, 
regardless of door width and bearing 
reporting marks assigned to the rail
roads named below, shall be exempt 
from the provisions of Car Service 
Rules 1(a), 2(a), and 2(b).

Atlanta & Saint Andrews Bay Railway Co.
Reporting marks: ASAB.

Chicago, West Pullman & Southern Rail
road Co.

Reporting marks: CWP.
Detroit and Mackinac Railway Co.

Reporting marks: D&M-DM.
Illinois Terminal Railroad Co.

Reporting marks: ITC.
Louisville, New Albany & Corydon Railroad

Co.
Reporting marks: LNAC.

Richmond, Fredericksburg and Potomac
Railroad Co.

Reporting marks: RFP.
Southern Railway Co.1

Effective 12:01 a.m., September 1, 
1978, and continuing in effect until 
further order of this Commission.

Issued at Washington, D.C., August
25,1978.

Interstate Commerce 
Commission,

J oel E. Burns,
Agent

[FR Doc. 78-25539 Filed 9-8-78; 8:45 am]

'Deleted.
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[7035- 01]
[Amendment No. 2 To Exemption No. 149]

EXEMPTION UNDER PROVISIONS OF RULE 19
O F THE M AN D ATO RY CAR SERVICE RULES
ORDERED IN EX PARTE NO. 241

September 6,1978.
To: All railroads.—Upon further con

sideration of Exemption No. 149 issued 
April 28, 1978.

It is ordered, That, under authority 
vested in me by Car Service Rule 19, 
Exemption No. 149 to the Mandatory 
Car Service Rules ordered in Ex Parte 
No. 241 is amended to expire October 
31, 1978.

This amendment shall become effec
tive August 31, 1978.

Issued at Washington, D.C., August 
25,1978.

Interstate Commerce 
Commission,

J oel E. Burns,
Agent

[FR Doc. 78-25540 Filed 9-8-78; 8:45 am]

[7035- 01]
[Amendment No. 5 To Exemption No. 143]

fXEM PTION UNDER PROVISIONS OF RULE 19 
O F THE M AN D ATO RY CAR SERVICE RULES 
ORDERED IN EX PARTE NO . 241

September 6 , 1978.
To: All railroads.—Upon further con

sideration of Exemption No. 143 issued 
January 26,1978.

It is ordered, That, under authority 
vested in me by Gar Service Rule 19, 
Exemption No. 143 to the Mandatory 
Car Service Rules ordered in Ex Parte 
No. 241 is amended to expire October
31.1978.

This amendment shall become effec
tive August 31, 1978.

Issued at Washington, D.C., August
25.1978.

Interstate Commerce 
Commission,

J oel E. Burns,
Agent

[FR Doc. 78-25542 Filed 9-8-78; 8:45 am]

[7035- 01]
FOURTH SECTION APPLICATIONS FOR RELIEF 

September 6,1978.
This application for long-and-short- 

haul relief has been filed with the
I.C.C. *

Protests are due at the I.C.C. on or 
before September 26,1978.

PSA No. 43599, Traffic Executive As
sociation-Eastern Railroads, Agent’s 
E.R. No. 3073, rates on sanitary paper 
and related articles, between points 
within official territory, in its Tariff

NOTICES

703-B, I.C.C. 366. Grounds for relief- 
revised rate structure.

By the Commission.
H. G. Homme, Jr., 

Acting Secretary. 
[FR Doc. 78-25536 Filed 9-8-78; 8:45 am]

[7035- 01]
IRREGULAR-ROUTE M OTOR C O M M O N  CARRI

ERS OF PROPERTY-ELIMINATION O F GATE
W A Y  LETTER NOTICES

August 30,1978.
The following letter-notices of pro

posals to eliminate gateways for the 
purpose of reducing highway conges
tion, alleviating air and noise pollu
tion, minimizing safety hazards, and 
conserving fuel have been filed with 
the Interstate Commerce Commission 
under the Commission’s Gateway 
Elimination Rules (49 CFR 1065), and 
notice thereof to all interested persons 
is hereby given as provided in such 
rules.

An original and two copies of pro
tests against the proposed elimination 
of any gateway herein described may 
be filed with the Interstate Commerce 
Commission on or before September 
21, 1978. A copy must also be served 
upon applicant or its representative. 
Protests against the elimination of a 
gateway will not operate to stay com
mencement of the proposed operation.

Successively filed letter-notices of 
the same carrier under these rules will 
be numbered consecutively for conven
ience in identification. Protests, if any, 
must refer to such letter-notices by 
number.

The following applicants seek to op
erate as a common carrier, by motor 
vehicles, over irregular routes.

MC 61825 <Sub-E404), (correction), 
filed May 13, 1974, published in the 
F ederal R egister issue of October 8 , 
1975, and republished, as corrected, 
this issue. Applicant: ROY STONE 
TRANSFER CORP., P.O. Box 385, 
Collinsville, VA 24078. Representative: 
Harry J. Jordan, 1000 16th Street 
NW., Washington, DC 20036. New fur
niture, from points in VA north of a 
line beginning at the MD-VA State 
line, and extending along U.S. Hwy 15 
to junction VA Hwy 9, then along VA 
Hwy 9 to junction VA Hwy 7, then 
along VA Hwy 7 to junction U.S. Hwy 
340, then along U.S. Hwy 340 to junc
tion VA Hwy 277, then along VA Hwy 
277 to junction VA Hwy 629, then 
along VA Hwy 629 to junction VA Hwy 
55, then along VA Hwy 55 to the VA- 
WV State line to those points in ND, 
SD, and NE on and west of a line be
ginning at the ND-MN State line, and 
extending along U.S. Hwy 2 to junc
tion I Hwy 29, then along I Hwy 29 to 
junction ND Hwy 15, then along ND 
Hwy 15 to junction ND Hwy 18, then

along ND Hwy 18 to junction ND Hwy 
200, then along ND Hwy 200 to junc
tion ND Hwy 32, then along ND Hwy 
32 to junction I Hwy 94, then along I 
Hwy 94 to junction ND Hwy 1, then 
along ND Hwy 1 to the ND-SD State 
line, and extending along SD Hwy 37 
to junction SD Hwy 10, then along SD 
Hwy 10 to junction U.S. Hwy 281, then 
along U.S. Hwy 281 to junction SD 
Hwy 26, then along SD Hwy 26 to 
junction SD Hwy 45, then along SD 
Hwy 45 to junction SD Hwy 44, then 
along SD Hwy 44 to junction SD Hwy 
50, then along SD Hwy 50 to junction 
U.S. Hwy 281, then along U.S. Hwy 
281 to the SD-NE State line, then 
along U.S. Hwy 281 to junction NE 
Hwy 92, then along NE Hwy 92 to 
junction NE Hwy 14, then along NE 
Hwy 14 to junction NE Hwy 66 , then 
along NE Hwy 66 to junction U.S. Hwy 
81, then along U.S. Hwy 81 to junction 
U.S. Hwy 34, then along U.S. Hwy 34 
to junction U.S. Hwy 77, then along 
U.S. Hwy 77 to junction NE Hwy 2, 
then along NE Hwy 2 to the NE-IA 
State line, then along the NE-IA State 
line to the NE-MO State line, then 
along NE-MO State line to the NE-KS 
State line and to points in AZ, CA, CO, 
ID, MT, NM, NV, OR, UT, WA, and 
WY. (Gateways eliminated: Lynch
burg and Smyth Counties, VA.)

Note.—The purpose of this republication 
is to state the correct highway description’ 
and to delete a portion of the territorial de
scription.

MC 61825 (Sub-E405), (correction), 
filed May 13, 1974, published in the 
F ederal R egister issue of October 8, 
1975, and republished, as corrected, 
this issue. Applicant: ROY STONE 
TRANSFER CORP., P.O. Box 385, 
Collinsville, VA 24078. Representative: 
Harry J. Jordan, 1000 16th Street 
NW., Washington, DC 20036. New fur
niture, from points in NC on and west 
of a line beginning at the TN-NC 
State line, and extending along U.S. 
Hwy 441 to junction U.S. Hwy 19, then 
along U.S. Hwy 19 to junction NC Hwy 
28, then along NC Hwy 28 to junction 
u n n um bered  hwy near Stecoah, NC, 
then along unnumbered hwy to junc
tion U.S. Hwy 129, then along U.S. 
Hwy 129 to junction U.S. Hwy 19, then 
along U.S. Hwy 19 to junction unnum
bered hwy near Nantahala, then along 
u n n u m bered  hwy through Kyle and 
Aquone to junction U.S. Hwy 64, then 
along U-S. Hwy 64 to junction U.S. 
Hwy 23, then along U.S. Hwy 23 to the 
NC-GA State line to those points in 
CA, ID, MT, OR, and WA on, north 
and west of a line beginning at the 
U.S.-Canada International Boundary 
line, and extending along Interstate 
Hwy 15 to junction MT Hwy 215, then 
along MT Hwy 215 to junction MT 
Hwy 213, then along MT Hwy 213 to 
junction U.S. Hwy 2, then along U.S. 
Hwy 2 to junction U.S. Hwy 93, then
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along U.S. Hwy 93 to junction MT 
Hwy 28, then along MT Hwy 28 to 
junction MT Hwy 200, then along MT 
Hwy 200 to junction MT Hwy 461, 
then along MT Hwy 461 to junction 
Interstate Hwy 90, then along Inter
state Hwy 90 to junction ID Hwy 3, 
then along ID Hwy 3 to junction U.S. 
Hwy 12, then along U.S. Hwy 12 to the 
ID-WA State line, then along U.S. 
Hwy 12 to junction WA Hwy 126, then 
along WA Hwy 126 to junction U.S. 
Hwy 12, then along U.S. Hwy 12 to 
junction WA Hwy 125, then along WA 
Hwy 125 to the WA-OR State line, 
then along OR Hwy 11 to junction 
U.S. Hwy 30, then along U.S. Hwy 30 
to junction U.S. Hwy 395, then along 
U.S. Hwy 395 to the OR-CA State line, 
then along U.S. Hwy 395 to junction 
CA Hwy 299, then along CA Hwy 299 
to junction CA Hwy 139, then along 
CA Hwy 139 to junction CA Hwy 36, 
then along CA Hwy 36 to junction CA 
Hwy 89, then along CA Hwy 89 to 
junction CA Hwy 70, then along CA 
Hwy 70 to junction CA Hwy 65, then 
along CA Hwy 65 to junction Inter
state Hwy 80, then along Interstate 
Hwy 80 to junction Interstate Hwy 5, 
then along Interstate Hwy 5 to junc
tion CA Hwy 16, then along CA Hwy 
16 to junction CA Hwy 20, then along 
CA Hwy 20 to the Pacific Ocean near 
Noyo, CA. (Gateways eliminated: 
Lynchburg and Smyth Counties, VA.)

Note.—The purpose of this republication 
is to state the correct territorial description.

MC 61825 (Sub-£406) (correction), 
filed May 13, 1974, published in the 
Federal R egister isssue of October 8, 
1975, and republished, as corrected, 
this issue. Applicant: ROY STONE 
TRANSFER CORP., P.O. Box 385, 
Collinsville, VA 24078. Representative: 
Harry J. Jordan, 1000 16th Street 
NW., Washington, DC 20036. New fur
niture, from points in NC on and 
bounded by a line beginning at the 
TN-NC State line, and extending 
along U.S. Hwy 441 to junction U.S. 
Hwy 19, then along U.S. Hwy 19 to 
junction NC Hwy 28, then along NC 
Hwy 28 to junction unnumbered hwy 
near Stecoah, then along unnumbered 
hwy to junction U.S. Hwy 129, then 
along U.S. Hwy 129 to junction U.S. 
Hwy 19, then along U.S. Hwy 19 to 
junction unnumbered hwy near Nan- 
tahala, then along unnumbered hwy 
through Kyle and Aquone to junction 
U.S. Hwy 64, then along U.S. Hwy 64 
to junction U.S. Hwy 23, then along 
U.S. Hwy 23 to the NC-GA State line, 
then along the NC-GA State line to 
the NC-SC State line, then along the 
NC-SC State line to junction U.S. Hwy 
276, then along U.S. Hwy 276 to junc
tion U.S. Hwy 19A, then along U.S. 
Hwy 19A to junction NC Hwy 209, 
then along NC Hwy 209 to junction 
U.S. Hwy 25, then along U.S. Hwy 25 
to the NC-TN State line, then along

NOTICES

the NC-TN State line to the point of 
beginning to those points in CA, ID, 
MT, NV, OR, and WA on and west of a 
line beginning at the U.S.-Canada In
ternational Boundary line at Port of 
Whitlask, MT, and extending along 
unnumbered hwy to junction U.S. 
Hwy 2, then along U.S. Hwy 2 to junc
tion MT Hwy 223, then along MT Hwy 
223 to junction U.S. Hwy 87,' then 
along U.S. Hwy 87 to junction MT 
Hwy 200, then along MT Hwy 200 to 
junction U.S. Hwy 12, then along U.S. 
Hwy 12 to the MT-ID State line, then 
along U.S. Hwy 12 to junction ID Hwy 
13, then along ID Hwy 13 to junction 
U.S. Hwy 95, then along U.S. Hwy 95 
to the ID-OR State line, then along 
U.S. Hwy 95 to the OR-NV State line, 
then along U.S. Hwy 95 to junction 
U.S. Hwy 50, then along U.S. Hwy 50 
to the NV-CA State line, then along 
U.S. Hwy 50 to junction I Hwy 80, 
then along I Hwy 80 to junction CA 
Hwy 113, then along CA Hwy 113 to 
junction CA Hwy 12, then along CA 
Hwy 12 to junction I Hwy 80, then 
along I Hwy 80 to junction I Hwy 680, 
then along I Hwy 680 to junction CA 
Hwy 84, then along CA Hwy 84 to the 
Pacific Ocean near San Gregorio, CA. 
(Gateways eliminated: Lynchburg, and 
Smyth Counties, VA.)

Note.—The purpose of this republication 
is to reflect the correct highway description.

MC 61825 (Sub-E459), (correction), 
fil&d May 13, 1974, published in the 
F ederal R egister issue of October 3, 
1975, and republished, as corrected, 
this issue. Applicant: ROY STONE 
TRANSFER CORP., P.O. Box 385, 
Collinsville, VA 24078. Representative: 
Harry J. Jordan, 1000 Sixteenth Street 
NW., Washington, DC 20036. New fur
niture, from Roanoke, VA, to points in 
IL, IN, IA, MI, MO, NY, and WI, and 
those points in DE, NJ, OH, and PA 
on and north of a line beginning at the 
IN-OH State line, and extending along 
the Ohio River to junction I Hwy 75, 
then along I Hwy 75 to junction OH 
Hwy 4, then along OH Hwy 4 to junc
tion U.S. Hwy 68, then along U.S. Hwy 
68 to junction U.S. Hwy 36, then along 
U.S. Hwy 36 to junction OH Hwy 4, 
then along OH Hwy 4 to junction OH 
Hwy 309, then along OH Hwy 309 to 
junction U.S. Hwy 30, then along U.S. 
Hwy 30 to junction OH Hwy 585, then 
along OH Hwy 585 to junction OH 
Hwy 21, then along OH Hwy 21 to 
junction I Hwy 76, then along I Hwy 
76 to junction OH Hwy 91, then along 
OH Hwy 91 to junction U.S. Hwy 20, 
then along U.S. Hwy 20 to junction PA 
Hwy 8 , then along PA Hwy 8 to 
French Creek, then along French 
Creek to the PA-NY State line, then 
along PA-NY State line to junction 
PA Hwy 187, then along PA Hwy 187 
to junction PA Hwy 467, then along 
PA Hwy 467 to junction PA Hwy 706, 
then along PA Hwy 706 to junction PA
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Hwy 167, then along PA Hwy 167 to 
junction U.S. Hwy 11, then along U.S. 
Hwy 11 to junction PA Hwy 106, then 
along PA Hwy 106 to junction U.S. 
Hwy 6, then along U.S. Hwy 6 to junc
tion NJ Hwy 23, then along NJ Hwy 23 
to junction NJ Hwy 517, then along 
NJ Hwy 517 to junction NJ Hwy 15, 
then along NJ Hwy 15 to junction NJ 
Hwy 513, then along NJ Hwy 513 to 
junction PA Hwy 32, then along PA 
Hwy 32 to junction PA Hwy 611, then 
along PA Hwy 611 to junction PA Hwy 
113, then along PA Hwy 113 to junc
tion PA Hwy 100, then along PA Hwy 
100 to Wilmington, DE, then to the 
Delaware Rivers t hen along the Dela
ware River to the Delaware Bay, then 
along the Delaware Bay to the Atlan
tic Ocean. (Gateway eliminated: Mar
tinsville, VA.)

Note.—The purpose of this republication 
is to reflect.the correct spelling of French 
Greek which should read as “French 
Creek.”

MC 61825 (Sub-E462) (correction), 
filed May 13, 1974, published in the 
F ederal R egister issue of October 3, 
1975, and republished, as corrected, 
this'* issue. Applicant: ROY STONE 
TRANSFER CORP., P.O. Box 385, 
Collinsville, VA 24078. Representative: 
Harry J. Jordan, 1000 16th Street NW, 
Washington, DC 20036. New furniture, 
from Dublin, VA, to points in DE, IA, 
and NJ, and those points in IL, MI, 
MO, and WI on and northwest of a 
line beginning at Dorena, MO, and ex
tending along MO Hwy 77 to junction 
MO Hwy 80, then along MO Hwy 80 to 
junction MO Hwy 105, then along MO 
Hwy 105 to junction U.S. Hwy 60, then 
along U.S. Hwy 60 to junction MO 
Hwy 77, then along MO Hwy 77 to 
junction U.S. Hwy 61, then along U.S. 
Hwy 61 to junction IL Hwy 146, then 
along IL Hwy 146 to junction U.S. 
Hwy 51, then along U.S. Hwy 51 to 
junction IL Hwy 185, then along IL 
Hwy 185 to junction IL Hwy 127, then 
along IL Hwy 127 to junction IL Hwy 
16, then along IL Hwy 16 to junction 
U.S. Hwy 66, then along U.S. Hwy 66 
to junction IL Hwy 108, then along IL 
Hwy 108 to junction IL Hwy 111, then 
along IL Hwy 111 to junction IL Hwy 
104, then along IL Hwy 104 to junc
tion U.S. Hwy 36, then along U.S. Hwy 
36 to junction IL Hwy 78, then along 
IL Hwy 78 to junction U.S. Hwy 34, 
then along U.S. Hwy 34 to junction 
U.S. Hwy 51, then along U.S. Hwy 51 
to junction WI Hwy 15, then along WI 
Hwy 15 to Milwaukee, WI, then to 
Lake Michigan, then across Lake 
Michigan to Ludihgton, MI, then 
along U.S. Hwy 10 to junction U.S. 
Hwy 31, then along U.S. Hwy 31 to 
junction MI Hwy 55, then along MI 
Hwy 55 to junction MI Hwy 37, then 
along MI Hwy 37 to junction MI Hwy 
42, then along MI Hwy 42 to junction 
U.S. Hwy 131, then along U.S. Hwy
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131 to junction MI Hwy 72, then along 
MI Hwy 72 to Harrisville, MI, then to 
Lake Huron, and those points in MD, 
NY, and PA on and northeast of a line 
beginning at Dunkirk, NY, and ex
tending along NY Hwy 60 to junction 
NY Hwy 17, then along NY Hwy 17 to 
junction NY Hwy 280, then along NY 
Hwy 280 to junction PA Hwy 346, then 
along PA Hwy 346 to junction PA Hwy 
321, then along PA Hwy 321 to junc
tion U.S. Hwy 219, then along U.S. 
Hwy 219 to junction PA Hwy 255, then 
along PA Hwy 255 to junction PA Hwy 
153, then along PA Hwy 153 to junc
tion U.S. Hwy 322, then along U.S. 
Hwy 322 to junction PA Hwy 879, then 
along PA Hwy 879 to junction Inter
state Hwy 80, then along Interstate 
Hwy 80 to junction U.S. Hwy 15, then 
along U.S. Hwy 15 to junction PA Hwy 
61, theh along PA Hwy 61 to junction 
PA Hwy 183, then along PA Hwy 183 
to junction U.S. Hwy 22, then along 
U.S. Hwy 22 to junction PA Hwy 501, 
then along PA Hwy 501 to junction PA 
Hwy 272, then along PA Hwy 272 to 
junction PA Hwy 372, then along PA 
Hwy 372 to junction PA Hwy 74, then 
along PA Hwy 74 to junction PA Hwy 
425, then along PA Hwy 425 to junc
tion PA Hwy 851, then along PA Hwy 
851 to junction Interstate Hwy 83, 
then along Interstate Hwy 83 to junc
tion U.S. Ĥ yy 1, then along U.S. Hwy 
1 to junction MD Hwy 197, then along 
MD Hwy 197 to junction U.S. Hwy 
301, then along U.S. Hwy 301 to junc
tion MD Hwy 4, then along MD Hwy 4 
to the Patuxent River, then along the 
Patuxent River to the Chesapeake 
Bay, then along the Chesapeake Bay 
to the MD-VA State line, then along 
the MD-VA State line to the Atlantic 
Ocean. (Gateway eliminated: Martins
ville, VA.)

N ote.—The purpose of this republication 
is to state the correct territorial description 
that was repeated in prior publication and 
was deleted this publication.

MC 61825 (Sub-E466) (correction), 
filed May 13, 1974, published in the 
F ederal R e g is t e r  issue of October 1, 
1975, and republished, as corrected, 
this issue. Applicant: ROY STONE 
TRANSFER CORP., P.O. Box 385, 
Collinsville, VA 24078. Representative: 
Harry J. Jordan, 1000 Sixteenth Street 
NW., Washington, DC 20036. Materi
als used in the manufacture of furni
ture, from points in PA on, east and 
south of a line beginning on the MD- 
PA State line, then north along Inter
state Hwy 83 to junction U.S. Hwy 30, 
then east along U.S. Hwy 30 to junc
tion U.S. Hwy 222, then north along 
U.S. Hwy 222 to junction Pennsylvania 
Turnpike Extension, then north along 
the Pennsylvania Turnpike Extension 
to junction U.S. Hwy .22, then east 
along U.S. Hwy 22 to junction PA Hwy 
512, then north along PA Hwy 512 to 
junction PA Hwy 191, then north

along PA Hwy 191 to junction Inter
state Hwy 80, then east along Inter
state Hwy 80 to the PA-NJ State line, 
to points in KY on and south of a line 
beginning at the IL-KY State line, 
then east along KY Hwy 56 to junc
tion U.S. Hwy 60, then east along U.S. 
Hwy 60 to junction U.S. Hwy 41, then 
south along U.S. Hwy 41 to junction 
the Audubon Parkway, then east 
along the Audubon Parkway to junc
tion KY Hwy 54, then east along KY 
Hwy 54 to junction U.S. Hwy 62, then 
east along U.S. Hwy 62 to junction KY 
Hwy 224, then east along KY Hwy 224 
to junction KY Hwy 357, then north 
along KY Hwy 357 to junction U.S. 
Hwy 3 IE, then east along U.S. Hwy 
3 IE to junction KY Hwy 84, then east 
along KY Hwy 84 to junction U.S. 
Hwy 68, then east along U.S. Hwy 68 
to junction KY Hwy 34, then east 
along KY Hwy 34 to junction KY Hwy 
52, then east along KY Hwy 52 to 
junction KY Hwy 21, then east along 
KY Hwy 21 to junction U.S. Hwy 421, 
then east along U.S. Hwy 421 to junc
tion KY Hwy 30, then east along KY 
Hwy 30 to junction KY Hwy 542, then 
east along KY Hwy 542 to junction 
KY Hwy 404, then east along KY Hwy 
404 to junction U.S. Hwy 23, then 
north along U.S. Hwy 23 to junction 
KY Hwy 302, then east along KY Hwy 
302 to junction KY Hwy 3, then east 
along KY Hwy 3 to junction KY Hwy 
40, then east along KY Hwy 40 to the 
KY-WV State line. (Gateway eliminat
ed: Martinsville, VA.)

N ote.—The purpose of this republication 
is to state the correct territorial description 
that was omitted in previous publication.

MC 83539 (Sub-E347), filed May 31, 
1977. Applicant: C&H TRANSPORTA
TION CO., INC., 2010 West Commerce 
Street, Dallas, TX 75222. Representa
tive: Douglas Anderson (same as 
above). Commodities, the transporta
tion of which, because of their size or 
weight, require the use of special 
equipment and related machinery, 
parts, materials, and supplies when 
moving in connection with such com
modities, (A) between points in AL in 
and west of Madison, Marshall, 
Blount, Jefferson, Shelby, Chilton, 
JDallas, Wilcox, Clarke, and Mobile 
Counties, on the one hand, and, on the 
other, points in NJ; (B) between points 
in AL on the one hand, and, on the 
other, points in NJ in, north and east 
of Hunterdon, Somerset, Middlesex, 
Monmouth, and Ocean Counties. 
(Gateway eliminated: Points within a 
50-mile radius of Nashville, TN; KY; 
PA; and points within a 50-mile radius 
of Nashville, TN, VA, and PA.)

MC 83539 (Sub-E348), filed May 31, 
1977. Applicant: C&H TRANSPORTA
TION CO., INC., 2010 West Commerce 
Street, Dallas, TX 75222. Representa
tive: Douglas Anderson (same as

above). Commodities, the transporta
tion of which, because of their size or 
weight, require the use of special 
equipment and related machinery, 
parts, materials, and supplies when 
moving in connection with such com
modities, between points in AL, on the 
one hand, and, on the other, points in 
NY. (Gateway eliminated: Points 
within a 50-mile radius of Nashville, 
TN, Philadelphia, PA, and points in 
KY.)

MC 83539 (Sub-E355), filed May 31, 
1977. Applicant: C&H TRANSPORTA
TION CO., INC., 2010 West Commerce 
Street, Dallas, TX 75222. Representa
tive: Douglas Anderson (same as 
above). Commodities, the transporta
tion of which, because of their size or 
weight, require the use of special 
equipment and related machinery, 
parts, materials, and supplies when 
moving in connection with such com
modities, between points in AR, on the 
one hand, and, on the other, points in 
Upper Peninsula of MI. No service 
shall be performed in the stringing or 
picking up of any of the above com
modities in connection with main or 
trunk pipelines. (Gateway eliminated: 
Points in KY or IN.)

MC 83539 (Sub-E378), filed June 6, 
1977. Applicant: C&H TRANSPORTA
TION CO., INC., 2010 West Commerce 
Street, Dallas, TX 75222. Representa
tive: Douglas Anderson (same as 
above). Commodities, the transporta
tion of which, because of their size or 
weight, require the use of special 
equipment, and parts, thereof, when 
moving in connection with such com
modities, between points in DC, on the 
one hand, and, on the other, points in 
IL. Restriction: No service shall be per
formed in the stringing or picking up 
of any of the above commodities in 
connection with main or trunk pipe
lines. (Gateway eliminatedr Points in 
IN.)

MC 96324 (Sub-E45)r filed February 
9, 1976. Applicant: GENERAL DELIV
ERY INC., P.O. Box 1816, Fairmont, 
WV. Representative: Harold G. 
Hernly, Jr., 118 North St. Asaph 
Street, Alexandria, VA 22314. Contain
ers and closures for containers, except 
commodities in bulk, (1) from points in 
Fayette, Raleigh, Wyoming, Summers, 
Monroe, and Mercer Counties, WV, 
and points in Greenbrier County, WV, 
on, south and west of U.S. Hwy 60, to 
points in NJ; NY; points in OH on, 
north and east of OH Hwy 14; Salem, 
OH; and points in PA except points in 
Greene, Fayette, and Washington 
Counties; (2) from points in Mercer, 
Monroe, Summers, Nicholas, Pocahon
tas Counties, WV,' and points in 
Greenbrier County, WV, on, north and 
east of U.S. Hwy 60, to points in NJ; 
NY; points in PA except points in 
Greene, Fayette, Washington, and Al-

FEDERAL REGISTER, V O L  43, N O . 176— M O N D A Y , SEPTEMBER 11, 1978



NOTICES 40337
legheny Counties; and points in OH in, 
east or north of Cuyahoga, Summitt, 
Mahoning, and Columbania Counties;
(3) from points in Harrison, Dod
dridge, Ritchie, Tucker, Calhoun, 
Gilmer, and Lewis Counties, WV, to 
points in NJ and points in NY except 
Chautauqua County; (4) from points 
in Cabell, Wayne, Mason, Mingo, 
Logan, Lincoln, Putnam, Kanawha, 
Clay, Roane, and Boone Counties, WV, 
to points in NJ; Johnstown, PA; and 
points hi PA on and east of U.S. Hwy 
219; and those points in NY on and 
east of Cattaragus, Wyoming, Genes- 
see, and Orleans Counties; (5) from 
points in Hancock, Brooke, Ohio, and 
Marshall Counties, WV, to points in 
NJ; points in Fulton, Franklin, Adams, 
and Cumberland Counties, PA, and 
those points in PA on and east of U.S. 
Hwy 15; (6 ) from points in Jackson, 
Wood, Wirt, and Pleasants Counties, 
WV, to points in NJ, and those points 
in PA on and east of Somerset, Cam
bria, Clearfield, Cameron, and 
McKean Counties; (7) from points in 
Wetzel, Marvin, Monongalia, Taylor, 
and Barbour Counties, WV, to points 
in NJ; points in Fulton, Franklin, 
Cumberland, and Adams Counties, PA; 
and those points in PA and NY on and 
east of U.S. Hwy 15; (8 ) from points in 
Upshur, Braxton, Webster, Randolph, 
and Pendleton Counties, WV, to points 
in NJ; NY; and PA except points in Al
legheny, Westmoreland, Washington, 
Fayette, Greene, Somerset, Beaver, 
Butler, Lawrence, and Mercer Coun
ties; (9) from points in Grant, Hardy, 
Mineral, Hampshire, Morgan, Berke
ley, and Jefferson Counties, WV, to 
points in NJ, PA, NY, OH, and KY. 
(Gateway eliminated: Points in WV 
within the commercial zone of Cum
berland, MD.)

MC 112304 (Sub-E451), filed May 1, 
1978. Applicant: ACE DORAN HAUL
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum
bus, OH 43215. Guardrail and compo
nent parts, from points in VA on and 
east of U.S. Hwy 220 to points in SD. 
Limitation: The certificate in MC 
112304 (Sub-65) shall be of no further 
force and effect after August 9, 1980. 
(Gateway eliminated: Clarksburg, WV, 
and 50 miles within Clarksburg, WV, 
and Lima, OH.)

MC 112304 (Sub-E452), filed May 1, 
1978. Applicant: ACE DORAN HAUL
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum
bus, OH 43215. Guardrail and compo
nent parts, from points in VA on and 
east of U.S. Hwy 220 to points in MN. 
Limitation: The certificate in MC 
112304 (Sub-65) shall be of no further

force and effect after August 9, 1980. 
(Gateway eliminated: Clarksburg, WV, 
and 50 miles within Clarksburg, WV, 
and Lima, OH7)

MC 112304 (Sub-E453), filed May 1, 
1978. Applicant: ACE DORAN HAUL
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum
bus, OH 43215. Guardrail and compo
nent parts, from points in VA on and 
east of U.S. Hwy 220 to points in WI. 
Limitation: The certificate in MC 
112304 (Sub-65) shall be of no further 
force and effect after August 9, 1980. 
(Gateway eliminated: Clarksburg, WV, 
and 50 miles within Clarksburg, WV, 
and Lima, OH.)

MC 112304 (Sub-E479), filed May 1, 
1978. Applicant: ACE DORAN HAUL
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum
bus, OH 43215. Guardrail and compo
nent parts, from points in OH, except 
those points in Hamilton and Cler
mont Counties, OH, to points in TX. 
Limitation: The certificate in MC 
112304 (Sub-65) shall be of no further 
force and effect after August 9, 1980. 
(Gateway eliminated: Lima, OH.)

MC 112304 (Sub-E517), filed May 1, 
1978. Applicant: ACE DORAN HAUL
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum
bus, OH 43215. Guardrail and compo
nent parts, from points in NY to 
points in MI. “Limitation: The certifi
cate in MC 112304 (Sub-65) shall be of 
no further force and effect after 
August 9, 1980.” (Gateway eliminated: 
Lima, OH.)

MC 112304 (Sub-E546), filed May 1, 
1978. Applicant: ACE DORAN HAUL
ING & RIGGING CO., 1601 Blue 
Rock Street, Cincinnati, OH 45223. 
Representative: A. Charles Tell, Suite 
1800, 100 East Broad Street, Colum
bus, OH 43215. Guardrail and compo
nent parts, from points in the Lower 
Peninsula of MI to points in TN on 
and east of TN Hwy 56. “Limitation: 
The certificate in MC 112304 (Sub-65) 
shall be of no further force and effect 
after August 9, 1980.” (Gateway elimi
nated: Lima, OH.)

MC 117574 (Sub-E129), filed July 16, 
1975, Applicant: DAILY EXPRESS, 
INC., P.O. Box 39, Carlisle, PA 17013. 
Representative: E. S. Moore, Jr. (same 
address as above). Agricultural imple
ments, agricultural machinery, trac
tors, with or without attachments, 
cranes, industrial and processing ma
chinery, and attachments, accessories, 
and parts of all of the above described 
commodities, which are also heavy ma

chinery or contractors equipment, and 
are also machinery, commodities 
which because of size or weight re
quire the use of special equipment or 
special handling, or self-propelled arti
cles each weighing 15,000 pounds or 
more (when transported on trailers), 
between points in Cumberland, Har
nett, and Lee Counties, NC, on the one 
hand, and, on the other, points in CA, 
ID, MT, NV, ND, OR, SD, UT, and 
WA; and points in AZ on and north
west of a line beginning at the U.S.- 
Mexico International Boundary Line 
extending along AZ Hwy 85 to junc
tion U.S. Hwy 80, then along U.S. Hwy 
80 to junction Interstate Hwy 17, then 
along Interstate Hwy 17 to junction 
U.S. Hwy 66, then along U.S. Hwy 66 
to the AZ-NM State line; those points 

g in CO on and northwest of a line be- 
* ginning at the NM-CO State line ex

tending along U.S. Hwy 550 to junc
tion U.S. Hwy 160, then along U.S. 
Hwy 160 to junction CO Hwy 10, then 
along CO Hwy 10 to junction U.S. Hwy 
50, then along U.S. Hwy 50 to the CO- 
KS State line; those points in IA on 
and north of a line beginning at the 
IA-NE State line extending along U.S. 
Hwy 30 to junction U.S. Hwy 59, then 
along U.S. Hwy 59 to junction IA Hwy 
3, then along IA Hwy 3 to junction 
U.S. Hwy 169, then along U.S. Hwy 
169 to junction U.S. Hwy 18, then 
along U.S. Hwy 18 to junction U.S. 
Hwy 218, then along U.S. Hwy 218 to 
the IA-MN State line; points in KS on 
and west of a line beginning at the 
KS-CO State line extending along 
U.S. Hwy 50 to junction KS Hwy 27, 
then along KS Hwy 27 to junction 
U.S. Hwy 36, then along U.S. Hwy 36 
to junction U.S. Hwy 83, then along 
U.S. Hwy 83 to the KS-NE State line; 
points in MI on and northwest of a 
line beginning at the WI-MI State line 
extending along U.S. Hwy 45 to junc
tion MI Hwy 28, then along MI Hwy 
28 to junction U.S. Hwy 41, then along 
U.S. Hwy 41 to Lake Superior; points 
in MN on and northwest of a line be
ginning at the IA-MN State line ex
tending along U.S. Hwy 218 to junc
tion Interstate Hwy 90, then along In
terstate Hwy 90 to junction U.S. Hwy 
63, then along U.S. Hwy 63 to the MN- 
WI State line; points in NE on and 
northwest of a line beginning at the 
KS-NE State line extending along 
U.S. Hwy 83 to junction U.S. Hwy 6 , 
then along U.S. Hwy 6 to junction U.S. 
Hwy 81, then along U.S. Hwy 81 to 
junction U.S. Hwy 30, then along U.S. 
Hwy 30 to the IA-NE State line; points 
in NM on and west of a line beginning 
at the AZ-NM State line extending 
along U.S. Hwy 66 to junction U.S. 
Hwy 666, then along U.S. Hwy 666 to 
junction U.S. Hwy 550, then along U.S. 
Hwy 550 to the NM-CO State line; 
points in OH on and east of a line be
ginning at Lake Erie extending along
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OH Hwy 45 to junction U.S. Hwy 422, 
then along U.S. Hwy 422 to the PA- 
OH State line; points in WI on and 
west of a line beginning at the MN-WI 
State line extending along U.S. Hwy 
63 to junction U.S. Hwy 8 , then along 
U.S. Hwy 8 to junction U.S. Hwy 45, 
then along U.S. Hwy 45 to the MI-WI 
State line. (Gateway eliminated: 
Waynesboro, PA, and a point north of 
the PA-MD State line in York County 
and within the 25-mile radius of Balti
more, MD.)

MC 117574 (Sub-E136), filed January 
20, 1976, Applicant: DAILY EX
PRESS, INC., P.O. Box 39, Carlisle, 
PA 17013. Representative: E. S. Moore, 
Jr. (same address as above). (1) Com
modities, the transportation of which, 
because of their size or weight, require 
the use of special equipment, and re
lated iron and steel and iron and steel 
products, the transportation of which 
is incidental to the transportation of 
commodities which by reason of size 
or weight require special equipment, 
and (2 ) self-propelled articles, each 
weighing 15,000 pounds or more, and 
related machinery, tools, parts, and 
supplies moving in connection there
with, restricted in (2 ) to the transpor
tation of commodities on trailers: (1) 
Between points in Daviess and Grundy 
Counties, MO, on the one hand, and, 
on the other, points in PA and WV; 
points in IN on and east of a line be
ginning at the KY-IN State line, and 
extending along IN Hwy 3 to junction 
IN Hwy 67, then along In Hwy 67 to 
the In-OH State line; points in KY on 
and east of U.S. Hwy 31W; points in 
MI on and east of a line beginning at 
the OH-MI State line, and extending 
along U.S. Hwy 23 to junction U.S. 
Hwy 10, then along U.S. Hwy 10 to 
junction MI Hwy 247, then along MI 
Hwy 247 to its termination at Saginaw 
Bay;

(2) Between points in Clark, Knox, 
and Lewis Counties, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY-IN State 
line, and extending along U.S. Hwy 
421 to junction IN Hwy 3, then along 
IN Hwy 3 to junction Interstate Hwy 
69, then along Interstate Hwy 69 to 
the IN-MI State line; points in KY on 
and east of a line beginning at 
Middlesboro, KY, and extending along 
U.S. Hwy 25 to junction U.S. Hwy 421, 
then along U.S. Hwy 421 to the KY- 
IN State line; points in MI on and east 
of a line beginning at the IN-MI State 
line, and extending along U.S. Hwy 27 
to junction MI Hwy 46, then along MI 
Hwy 46 to junction Interstate Hwy 75, 
then along Interstate Hwy 75 to Bay 
City, MI;

(3) Between points in Harrison and 
Mercer Counties, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a
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line beginning at the KY-IN State 
line, and extending along U.S. Hwy 
421 to junction IN Hwy 3, then along 
IN Hwy 3 to junction Interstate Hwy 
69, then along Interstate Hwy 69 to 
the IN-MI State line; points in KY on 
and east of a line beginning at the TN- 
KY State line, and extending along 
KY Hwy 61 to junction KY Hwy 55, 
then along KY Hwy 55 to junction 
U.S. Hwy 421, then along U.S. Hwy 
421 to the KY-IN State line; and 
points in MI on and east of a line be
ginning at the IN-MI State Line, and 
extending along U.S. Hwy 27 to junc
tion Interstate Hwy 75, then along In
terstate Hwy 75 to Mackinaw City, MI;

(4) Between points in Gentry and 
Worth Counties, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a

•line beginning at the KY-IN State 
Line, and extending along U.S. Hwy 
421 to junction IN Hwy 9, then along 
IN Hwy 9 to junction Interstate Hwy 
69, then along Interstate Hwy 69 to 
the IN-MI State Line; points in KY on 
and east of a line beginning at the TN- 
KY State Line, and extending along 
KY Hwy 61 to junction KY Hwy 55, 
then along KY Hwy 55 to junction 
U.S. Hwy 421, then along U.S. Hwy 
421 to the KY-IN State Line; points in 
M i on and east of a line beginning at 
the IN-MI State Line, and extending 
along U.S. Hwy 27 to junction MI Hwy 
115, then along MI Hwy 115 to junc
tion MI Hwy 37, then along MI Hwy 
37 to Traverse City, MI; and points in 
the Upper Penihsula of MI on and east 
of MI Hwy 77;

(5) Between points in Linn and 
Macon Counties, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY-IN State 
Line, and extending along IN Hwy 250 
to junction IN Hwy 129, then along IN 
Hwy 129 to junction U.S. Hwy 421, 
then along U.S. Hwy 421 to junction 
IN Hwy 3, then along IN Hwy 3 to 
junction U.S. Hwy 27, then along U.S. 
Hwy 27 to the IN-MI State Line; 
points in KY on and east of a line be
ginning at the TN-KY State Line, and 
extending along U.S. Hwy 27 to junc
tion U.S. Hwy 150, then along U.S. 
Hwy 150 to junctioji U.S. Hwy 127, 
then along U.S. Hwy 127 to the KY- 
IN State Line at Warsaw, KY; and 
points in MI on and east of a line be
ginning at the'IN-MI State Line, and 
extending along U.S. Hwy 27 to junc
tion Interstate Hwy 75, then along In- - 
terstate Hwy 75 to its termination at 
Sault Ste. Marie, MI;

(6 ) Between points in Carroll and 
Ray Counties, MO, on the one hand, 
and, on the other, points in PA and 
WV; points in IN on and east of a line 
beginning at the KY-IN State Line, 
and extending along IN Hwy 129 to 
junction U.S. Hwy 421, then along U.S.

Hwy 421 to junction IN Hwy 3, then 
along IN Hwy 3 to the IN-MI State 
Line; points in KY on and east of a 
line beginning at the TN-KY State 
Line, and extending along U.S. Hwy 27 
to junction U.S. Hwy 150, then along 
U.S. Hwy 105 to junction U.S. Hwy 
127, then along U.S. Hwy 127 to the 
KY-IN State Line at Warsaw, KY; and 
points in MI on and east of a line be
ginning at the IN-MI State Line, and 
extending along MI Hwy 66 to junc
tion MI Hwy 61, then along MI Hwy 
61 to junction Interstate Hwy 75, then 
along Interstate Hwy 75 to its termi
nation at Sault Ste. Marie, MI;

(7) Between points in Clay and 
Platte Counties, MO, on the one hand, 
and, on the other, points in PA and 
WV; points in IN on and east of a line 
beginning at the KY-IN State Line, 
and extending along U.S. Hwy 421 to 
junction IN Hwy 9, then along IN Hwy 
9 to junction IN Hwy 28, then along 
IN Hwy 28 to junction IN Hwy 3, then 
along IN Hwy 3 to the IN-MI State 
Line; points in KY on and east of a 
line beginning at the TN-KY State 
Line, and extending along U.S. Hwy 27 
to junction U.S. Hwy 150, then along 
U.S. Hwy 150 to junction U.S. Hwy 
127, then along U.S. Hwy 127 to junc
tion U.S. Hwy 421, then along U.S. 
Hwy 421 to the KY-IN State Line; 
points in MI on and east of a line be
ginning at the IN-MI State Line, and 
extending along U.S. Hwy 12 to junc
tion U.S. Hwy 131, then along U.S. 
Hwy 131 to junction MI Hwy 113, then 
along MI Hwy 113 to junction MI Hwy 
37, then along MI Hwy 37 to its termi
nation at Lake Michigan; points in the 
Upper Peninsula of MI on and east of 
MI Hwy 77;

(8 ) Between points in Monroe and 
Randolph Counties, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY-IN State 
Line, and extending along IN Hwy 250 
to junction IN Hwy 129, then along IN 
Hwy 129 to junction U.S. Hwy 421, 
then along U.S. Hwy 421 to junction 
IN Hwy 3, then along IN Hwy 3 to 
junction U.S. Hwy 27, then along U.S. 
Hwy 27 to the IN-MI State Line; 
points in KY on and east of a line be
ginning at the TN-KY State Line, and 
extending along U.S. Hwy 27 to junc
tion U.S. Hwy 150, then along U.S. 
Hwy 150 to junction U.S. Hwy 127, 
then along U.S. Hwy 127 to the KY- 
IN State Line at Warsaw KY; points in 
MI on and east of a line beginning at 
the IN-MI State Line, and extending 
along U.S. Hwy 27 to junction Inter
state Hwy 75, then along Interstate 
Hwy 75 to its termination at Sault Ste. 
Marie, MI;

(9) Between points in Jackson and 
Lafayette Counties, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a
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line beginning at the KY-IN State 
Line, and extending along IN Hwy 1 to 
junction U.S. Hwy 35 then along U.S. 
Hwy 35 to junction IN Hwy 3, then 
along IN Hwy 3 to junction U.S. Hwy 
33, then along U.S. Hwy 33 to junction 
IN Hwy 13, then along IN Hwy 13 to 
the IN-MI State Line; points in KY on 
and east of a line beginning at the TN- 
KY State Line, and extending along 
U.S. Hwy 27 to junction KY Hwy 80, 
then along KY Hwy 80 to junction In
terstate Hwy 75, then along Interstate 
Hwy 75 to the KY-OH State Line; 
points in MI on and east of a line be
ginning at the IN-MI State Line, and 
extending along U.S. Hwy 131 to junc
tion MI Hwy 37, then along MI Hwy 
37 to Traverse City, MI;

(10) Between points in Montgomery 
and Warren Counties, MO, on the one 
frand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY-IN State 
Line, and extending along IN Hwy 262 
to junction U.S. Hwy 50, then along 
U.S. Hwy 50 to junction U.S. Hwy 421, 
then along U.S. Hwy 421 to junction 
IN Hwy 3,'then along IN Hwy 3 to 
junction U.S. Hwy 6 , then along U.S. 
Hwy 6 to junction IN Hwy 13, then 
along IN Hwy 13 to the IN-MI State 
Line; points in KY on and east of a 
line beginning at the TN-KY State 
Line, and extending along Interstate 
Hwy 75 to junction KY Hwy 14, then 
along KY Hwy 14 to the KY-IN State 
Line; points in MI on and east of a line 
beginning at the IN-MI State Line, 
and extending along U.S. Hwy 131 to 
junction MI Hwy 37, then along MI 
Hwy 37 to Traverse City, MI; and 
points in the Upper Peninsula of MI 
on and east of MI Hwy 77;

(11) Between points in Lincoln 
Comity, MO, on the one hand, and, on 
the other, points in PA and WV; 
points in IN on and east of a line be
ginning at the KY-IN State Line, and 
extending along IN Hwy 56 to junction 
U.S. Hwy 50, then along U.S. Hwy 50 
to junction IN Hwy 1, then along IN 
Hwy 1 to junction IN Hwy 3, then 
along IN Hwy 3 to junction U.S. Hwy 
6, then along U.S. Hwy 6 to junction 
IN Hwy 13, then along IN Hwy 13 to 
the IN-MI State Line; points in KY on 
and east of a line beginning at the TN- 
KY State Line, and extending along 
Interstate Hwy 75 to junction KY 
Hwy 14, then along KY Hwy 14 to the 
KY-IN State Line; points in MI on 
and east of a line beginning at the IN- 
MI State Line, and extending along 
U.S. Hwy 131 to junction MI Hwy 37, 
then along MI Hwy 37 to Traverse 
City, MI; points in the Upper Peninsu
la of MI on and east of MI Hwy 77;

(12) Between points in Benton and 
Hickory Counties, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the IN-OH State

Line, and extending along U.S. Hwy 50 
to junction IN Hwy 3, then along IN 
Hwy 3 to junction Interstate Hwy 69, 
then along Interstate Hwy 69 to the 
IN-MI State Line; points in KY on 
and east of Interstate Hwy 75; points 
in MI on and east of a line beginning 
at the IN-MI State Line, and extend
ing along U.S. Hwy 27 to junction U.S. 
Hwy 12, then along U.S. Hwy 12 to 
junction U.S. Hwy 127, then along U.S. 
Hwy 127 to junction U.S. Hwy 27, then 
along U.S. Hwy 27 to junction Inter
state Hwy 75, then along Interstate 
Hwy 75 to its termination at Sault Ste. 
Marie, MI;

(13) Between points in Bates and 
Cass Counties, MO, on the one hand, 
and, on the other, points in PA and 
WV; points in IN on and east of a line 
beginning at the KY-IN State Line, 
and extending along IN Hwy 250 to 
junction IN Hwy 129, then along IN 
Hwy 129 to junction U.S. Hwy 421, 
then along U.S. Hwy 421 to junction 
IN Hwy 9, then along IN Hwy 9 to 
junction IN Hwy 5, then along IN Hwy 
5 to junction U.S. Hwy 33, then along 
U.S. Hwy 33, then along U.S, Hwy 33 
to junction IN Hwy 13, then along IN 
Hwy 13 to the IN-MI State Line; 
points in KY on and east of a line be
ginning at the TN-KY State Line, and 
extending along U.S. Hwy 27 to junc
tion U.S. Hwy 150, then along U.S. 
Hwy 150 to junction U.S. Hwy 127, 
then along U.S. Hwy 127 to the KY- 
IN State Line at Warsaw, KY; points 
in MI on and east of a line beginning 
at the IN-MI State Line, and extend
ing along U.S. Hwy 131 to junction MI 
Hwy 37, then along MI Hwy 37 to Tra
verse City, MI; points in the Upper 
Peninsula of MI on and east of MI 
Hwy 77;

(14) Between points in Chariton 
County, MO, on the one hand, and, on 
the other, points in PA and WV; 
points in IN on and east of U.S. Hwy 
27; points in KY on and east of a line 
beginning at Middlesboro, KY, and ex
tending along U.S. Hwy 25E to junc
tion Interstate Hwy 75, then along In
terstate Hwy 75 to junction KY-OH 
State line; points in MI on and east of 
a line beginning at the IN-MI State 
Line, and extending along U.S. Hwy 27 
to Mackinaw City, MI;

(15) Between points in Cole and 
Moniteau Counties, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY-IN State 
Line, and extending along IN Hwy 262 
to junction U.S. Hwy 50, then along 
U.S. Hwy 50 to junction U.S. Hwy 421, 
then along U.S. Hwy 421 to junction 
IN Hwy 3, then along IN Hwy 3 to 
junction U.S. Hwy 6 , then along U.S, 
Hwy 6 to junction IN Hwy 13, then 
along IN Hwy 13 to the IN-MI State 
Line; points in KY on and east of a 
line beginning at the TN-KY State

Line, and extending along Interstate 
Hwy 75 to junction KY Hwy 14, then 
along KY Hwy 14 to the KY-IN State 
Line; points in MI on and east of a line 
beginning at the IN-MI State line, 
and extending along U.S. Hwy 131 to 
junction MI Hwy 37, then along MI 
Hwy 37 to Traverse City, Mi; points in 
the Upper Peninsula of MI on and east 
of MI Hwy 77;

(16) Between points in Pike and Polk 
Counties, MO, on the one hand, and, 
on the other, points in PA and WV; 
points in IN on and east of U.S. Hwy 
27; points in KY on and east of a line 
beginning at the TN-KY State Line, 
and extending along U.S. Hwy 25E to 
junction Interstate Hwy 75, then 
along Interstate Hwy 75 to the KY- 
OH State Line; and points in MI on 
and east of a line beginning at the IN- 
MI State Line, and extending along 
U.S. Hwy 27 to junction MI Hwy 32, 
then along MI Hwy 32 to its termina
tion at Alpena, MI;

(17) Between points in Franklin 
County, MO, on the one hand, and, on 
the other, points in PA and WV; 
points in IN on and east of a line be
ginning at the KY-IN State Line, and 
extending along IN Hwy 56 to junction 
U.S. Hwy 50, then along U.S. Hwy 50 
to junction IN Hwy 1, then along IN 
Hwy 1 to junction IN Hwy 3, then 
along IN Hwy 3 to junction U.S. Hwy 
20, then along U.S. Hwy 20 to junction 
IN Hwy 13, then along IN Hwy 13 to 
the IN-MI State Line; points in KY on 
and east of a line beginning at the TN- 
KY State Line, and extending along 
U.S. Hwy 25E to junction KY Hwy 11, 
then along KY Hwy 11 to junction KY 
Hwy 36, then along KY Hwy 36 to 
junction U.S. Hwy 27, then along U.S. 
Hwy 27 to junction KY Hwy 17 to 
junction KY Hwy 14, then along KY 
Hwy 14 to the IN-KY State Line; 
points in MI on and east of a line be
ginning at the IN-MI State Line, and 
extending along U.S. Hwy 131 to junc
tion MI Hwy 37, then along MI Hwy 
37 to Traverse City, MI; and points in 
the Upper Peninsula of MI on and east 
of MI Hwy 77;

(18) Between points in Gasconade 
and Osage Counties, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of 
U.S. Hwy 27; points in KY on and east 
of a line beginning at the TN-KY 
State Line, and extending along U.S. 
Hwy 25i2 to junction Interstate Hwy 
75, then along Interstate Hwy 75 to 
the KY-OH State Line; points in MI 
on and east of a line beginning at the 
IN-MI State Line, and extending 
along U.S. Hwy 27 to Mackinaw City, 
MI;

(19) Between St. Louis, MO, on the 
one hand, and, on the other, points in 
PA and WV; points in IN on and east 
of a line beginning at the KY-IN State 
Line, and extending along IN Hwy 56

FEDERAL REGISTER, V O L  43, N O . 176— M O N D A Y , SEPTEMBER 11, 1978



40340

to junction U.S. Hwy 50, then along 
U.S. Hwy 50 to junction IN Hwy 1, 
then along IN Hwy 1 to junction IN 
Hwy 101, then along IN Hwy 101 to 
junction U.S. Hwy 20, then along U.S. 
Hwy 20 to junction IN Hwy 13, then 
along IN Hwy 13 to the IN-MI State 
Line; points in KY on and east of a 
line beginning at the KY-VA State 
Line, and extending along KY Hwy 
160 to junction KY Hwy 7, then along 
KY Hwy 7 to junction KY Hwy 80, 
then along KY Hwy 80 to junction 
U.S. Hwy 460, then along U.S. Hwy 
460 to junction KY Hwy 36, then 
along KY Hwy 36 to junction U.S. 
Hwy 27, then along U.S. Hwy 27 to 
junction KY Hwy 17, then along KY 
Hwy 17 to junction KY Hwy 14, then 
along KY Hwy 14 to the KY-IN State 
Line; points in MI on and east of a line 
beginning at the IN-MI State Line, 
and extending along U.S. Hwy 131 to 
junction MI Hwy 37, then along MI 
Hwy 37 to Traverse City, MI; points in 
the Upper Peninsula of MI on and east 
of MI Hwy 77;

(20) Between points in Crawford and 
Washington Counties, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the IN-OH State 
Line, and extending along U.S. Hwy 50 
to junction IN Hwy 101, then along IN 
Hwy 101 to junction U.S. Hwy 27, then 
along U.S. Hwy 27 to junction Inter
state Hwy 69, then along Interstate 
Hwy 69 to the IN-MI State Line; 
points in KY on and east of a line be
ginning at the KY-VA State Line, and 
extending along KY Hwy 932 to junc
tion KY Hwy 15, then along KY Hwy 
15 to junction Interstate Hwy 64, then 
along Interstate Hwy 64 to junction 
Interstate Hwy 75, then along Inter
state Hwy 75 to the KY-OH State 
Line; points in MI on and east of a line 
beginning at the IN-MI State Line, 
and extending along U.S. Hwy 27 to 
junction Interstate Hwy 75 then along 
Interstate Hwy 75 to its termination at 
Sault Ste. Marie, MI;

(21) Between points in Jefferson 
County, MO, on the one hand, and, on 
the other, points in PA and WV; 
points in IN on and east of a line be
ginning at the KY-IN State Line, and 
extending along IN Hwy 56 to junction. 
U.S. Hwy 50, then along U.S. Hwy 50 
to junction IN Hwy 1, then along JN 
Hwy 1 to junction IN Hwy 3, then 
along IN Hwy 3 to junction U.S. Hwy 
20, then along U.S. Hwy 20 to junction 
IN Hwy 13, then along IN pwy 13 to 
the IN-MI State Line; points in KY on 
and east of a line beginning at the 
KY-VA State Line, and extending 
along KY Hwy 160 to junction KY 
Hwy 7, then along KY Hwy 7 to junc
tion KY Hwy 80, then along KY Hwy 
80 to junction U.S. Hwy 460, then 
along U.S. Hwy 460 to junction KY 
Hwy 36, then along KY Hwy 36 to
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junction U.S. Hwy 27, then along U.S. 
Hwy 27 to junction KY Hwy 17, then 
along KY Hwy 17 to junction KY Hwy 
14, then along KY Hwy 14 to the KY- 
IN State Line; points in MI on and 
east of a line beginning at the IN-MI 
State Line, and extending along U.S. 
Hwy 131 to junction MI Hwy 37, then 
along MI Hwy 37 to Traverse City, MI; 
and points in the Upper Peninsula of 
MI on and east of MI Hwy 77;

(22) Between points in Greene and 
Polk Counties, MO, on the one hand, 
and, on the other, points in PA and 
WV; points in IN on and east of a line 
beginning at the IN-OH State line, 
and extending along U.S. Hwy 50 to 
junction IN Hwy 101, then along IN 
Hwy 101 to junction U.S. Hwy 27, then 
along U.S. Hwy 27 to junction Inter
state Hwy 69, then along Interstate 
Hwy 69 to the IN-MI State line; points 
in KY on and east of a line beginning 
at the TN-KY State line, and extend
ing along U.S. Hwy 25E to junction In
terstate Hwy 75, then along Interstate 
Hwy 75 to the KY-OH State line; 
points in MI on and east of a line be
ginning at the IN-MI State line, and 
extending along U.S. Hwy 27 to junc
tion Interstate Hwy 75, then along In
terstate Hwy 75 to its termination at 
Sault Ste. Marie, MI;

(23) Between points in St. Louis 
County, MO, on the one hand, and, on 
the other, points in PA and WV; 
points in IN on and east of a line be
ginning at the KY-IN State line, and 
extending along IN Hwy 56 to junction 
U.S. Hwy 50, then along U.S. Hwy 50 
to junction IN Hwy 1, then along IN 
Hwy 1 to the junction IN Hwy 3, then 
along IN Hwy 3 to junction U.S. Hwy 
20, then along U.S. Hwy 20 to junction 
IN Hwy 13, then along IN Hwy 13 to 
the IN-MI State line; points in KY on 
and east of a line beginning at the 
KY-VA State line, and extending 
along U.S. Hwy 421 to junction KY 
Hwy 80, then along KY Hwy 80 to 
junction KY Hwy 15, then along KY 
Hwy 15 to junction KY Hwy 11, then 
along KY Hwy 11 to junction KY Hwy 
36, then along KY Hwy 36 to junction 
U.S. Hwy 27, then along U.S. Hwy 27 
to junction KY Hwy 17, then along 
KY Hwy 17 to junction KY Hwy 14, 
then along KY Hwy 14 to the KY-IN 
State line; points in MI on and east of 
a line beginning at the IN-MI State 
line, and extending along U.S. Hwy 
131 to junction MI Hwy 37, then along 
MI Hwy 37 to Traverse City, MI; and 
points in the Upper Peninsula of MI 
on and east of MI Hwy 77;

(24) Between points in Cedar and 
Dade Counties, MO, on the one hand, 
and, on the other, points in PA and 
WV; points in IN on and east of U.S. 
Hwy 27; points in KY on and east of a 
line beginning at the TN-KY State 
line, and extending along U.S. Hwy 
25E to junction Interstate Hwy 75,

then along Interstate Hwy 75 to the 
KY-OH State line; and points in MI 
on and east of Interstate Hwy 75;

(25) Between points in Barton and 
Vernon Counties, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY-IN State 
line, and extending along IN Hwy 250 
to junction IN Hwy 129, then along IN 
Hwy 129 to junction U.S. Hwy 421, 
then along U.S. Hwy 421 to junction 
IN Hwy 9, then along IN Hwy 9 to 
junction IN Hwy 15, then along IN 
Hwy 15 to junction U.S. Hwy 6, then 
along U.S. Hwy 6 to junction U.S. Hwy 
31, then along U.S. Hwy 31 to junction 
IN-MI State line; points in KY on and 
east of a line beginning at the TN-KY 
State line, and extending along Inter
state Hwy 75 to junction U.S. Hwy 
150, then along U.S. Hwy 150 to junc
tion U.S. Hwy 127, then along U.S. 
Hwy 127 to the KY-IN State line at 
Warsaw, KY; points in MI on, north 
and east of a line beginning at the IN- 
MI State line, and extending along 
U.S. Hwy 31 to junction MI Hwy 140, 
then along MI Hwy 140 to junction 
U.S. Hwy 31, then along U.S. Hwy 31 
to junction MI Hwy 46, then along MI 
Hwy 46 to its termination at Lake 
Michigan; and points in the Upper 
Peninsula of MI on and east of JiH 
Hwy 77;

(26) Between points in Iron and 
Reynolds Counties, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the IN-OH State 
line, and extending along U.S. Hwy 50 
to junction IN Hwy 3, then along IN 
Hwy 3 to junction Interstate Hwy 69, 
then along Interstate Hwy 69 to the 
IN-MI State line; points in KY on and 
east of a line beginning at the KY-VA 
State line, and extending along KY 
Hwy 7 to junction KY Hwy 15, then 
along KY Hwy 15 to junction Inter
state Hwy 75, then along Interstate 
Hwy 75 to the KY-OH State line; 
points in MI on and east of a line be
ginning at the IN-MI State line, and 
extending along U.S. Hwy 27 to junc
tion MI Hwy 115, then along MI Hwy 
115 to junction U.S. Hwy 131, then 
along U.S. Hwy 131 to junction U.S. 
Hwy 31, then along U.S. Hwy 31 to 
junction Interstate Hwy 75, then 
along Interstate Hwy 75 to its termi
nation at Sault Ste. Marie, MI;

(27) Between points in Dallas and 
Laclede Counties, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the IN-OH State 
line, and extending along U.S. Hwy 50 
to junction IN Hwy 3, then along IN 
Hwy 3 to junction Interstate Hwy 69, 
then along Interstate Hwy 69 to the 
IN-MI State line; points in KY on and 
east of a line beginning at the TN-KY 
State line, and Extending along U.S.
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Hwy 25E to junction Interstate Hwy 
75, then along Interstate Hwy 75 to 
the KY-OH State line; points in MI on 
and east of a line beginning at the IN- 
MI State line, and extending along 
U.S. Hwy 27 to junction Interstate 
Hwy 75, then along Interstate Hwy 75 
to its termination at Sault Ste. Marie, 
MI;

(28) Between points in Dent and 
Shannon Comities, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the IN—OH State 
line, and extending along U.S. Hwy 50 
to junction IN Hwy 101, then along IN 
Hwy 101 to junction U.S. Hwy 27, then 
along U.S. Hwy 27 to junction Inter
state Hwy 69, then along Interstate 
Hwy 69 to the IN-MI State line; points 
in KY on and east of a line beginning 
at the KY-VA State line, and extend
ing along KY Hwy 7 to junction KY 
Hwy 15, then along KY Hwy 15 to 
junction Interstate Hwy 75, then 
along Interstate Hwy 75 to the KY- 
OH State line; points in MI on and 
east of a line beginning at the IN-MI 
State line, and extending along U.S. 
Hwy 27 to junction MI Hwy 115, then 
along MI Hwy 115 to junction U.S. 
Hwy 131, then along U.S. Hwy 131 to 
junction U.S. Hwy 31, then along U.S. 
Hwy 31 to junction Interstate Hwy 75, 
then along Interstate Hwy 75 to its 
termination at Sault Ste. Marie, MI;

(29) Between points in Webster and 
Wright Counties, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the IN-OH State 
line, and extending along U.S. Hwy 35 
to junction IN Hwy 15, then along IN 
Hwy 15 to the IN-MI State line; points 
in KY on and east of a line beginning 
at the KY-VA State line, and extend
ing along KY Hwy 7 to junction KY 
Hwy 15, then along KY Hwy 15 to 
junction Interstate Hwy 75, then 
along Interstate Hwy 75 to the KY- 
OH State line; points in MI on and 
east of a line beginning at the IN-MI 
State line, and extending along U.S. 
Hwy 131 to junction U.S. Hwy 31, then 
along U.S. Hwy 31 to junction Inter
state Hwy 75, then along Interstate 
Hwy 75 to its termination at Sault Ste. 
Marie, MI;

(30) Between points in Texas 
County, MO, on the one hand, and, on 
the other, points in PA and WV; 
points in IN dn and east of a line be
ginning at the KY-IN State line, and 
extending along IN Hwy 262 to junc
tion U.S. Hwy 50, then along U.S. Hwy 
50 to junction U.S. Hwy 421, then 
along U.S. Hwy 421 to junction IN 
Hwy 9, then along IN Hwy 9 to junc
tion U.S. Hwy 6, then along U.S. Hwy 
6 to junction U.S. Hwy 31, then along 
U.S. Hwy 31 to the IN-MI State line; 
points in KY on and east of a line be
ginning at the KY-VA State line, and

extending along U.S. Hwy 23 to junc
tion U.S. Hwy 460, then along U.S. 
Hwy 460 to junction KY Hwy 36, then 
along KY Hwy 36 to junction U.S. 
Hwy 27, then along U.S. Hwy 27 to 
junction KY Hwy 17, then along KY 
Hwy 17 to junction KY Hwy 14, then 
along KY Hwy 14 to the KY-IN State 
line; points in MI on, north and east of 
a line beginning at the IN-MI State 
line, and extending along U.S. Hwy 31 
to junction MI Hwy 140, then along 
MI Hwy 140 to junction U.S. Hwy 31, 
then along U.S. Hwy 31 to junction MI 
Hwy 46, then along MI Hwy 46 to its 
termination at Lake Michigan; points 
in the Upper Peninsula of MI on and 
east of MI Hwy 77;

(31) Between points in Madison and 
Wayne Counties, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY-IN State 
line, and extending along IN Hwy 262 
to junction U.S. Hwy 50, then along 
U.S. Hwy 50 to junction U.S. Hwy 421, 
then along U.S. Hwy 421 to junction 
IN Hwy 3, then along IN Hwy 3 to 
junction U.S. Hwy 33, then along U.S. 
Hwy 33 to the IN-MI State line; points 
in KY on and east of a line beginning 
at the KY-VA State line, and extend
ing along U.S. Hwy 23 to junction KY 
Hwy 201, then along KY Hwy 201 to 
junction KY Hwy 32, then along KY 
Hwy 32 to junction KY Hwy 11, then 
along KY Hwy 11 to junction KY Hwy 
10, then along KY Hwy 10 to junction 
KY Hwy 22, then along KY Hwy 22 to 
junction KY Hwy 17, then along KY 
Hwy 17 to junction KY Hwy 14, then 
along KY Hwy to the KY-IN State 
line; points in MI on, north and east of 
a line beginning at the IN-MI State 
line, and extending along U.S. Hwy 31 
to junction MI Hwy 140, then along 
MI Hwy 140 to junction U.S. Hwy 31, 
then along U.S. Hwy 31 to junction MI 
Hwy 46, then along MI Hwy 46 to its 
termination at Lake Michigan; points 
in the Upper Peninsula of MI on and 
east of MI Hwy 77;

(32) Between points in Jasper and 
Lawrence Counties, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of 
U.S. Hwy 27; points in KY on and east 
of a line beginning at the TN-KY 
State line at Middlesboro, KY, and ex
tending along U.S. Hwy 25E to junc
tion Interstate Hwy 75, then along In
terstate Hwy 75 to the KY-OH State 
line; points in MI on and east of a line 
beginning at the OH-MI State line, 
and extending along Interstate Hwy 
75 to its termination at Sault Ste. 
Marie, MI;

(33) Between points in Bollinger, 
Cape Girardeau, Howell, and Oregon 
Counties, MO, on the one hand, and, 
on the other, points in PA and WV; 
points in IN on and east of a line be
ginning at the IN-OH State line, and

extending along U.S. Hwy 50 to junc
tion IN Hwy 3, then along IN Hwy 3 to 
junction Interstate Hwy 69, then 
along Interstate Hwy 69 to the IN-MI 
State line; points in KY on and east of 
a line beginning at the KY-VA State 
line, and extending along KY Hwy 7 
to junction KY Hwy 15, then along 
KY Hwy 15 to junction Interstate 
Hwy 75, then along Interstate Hwy 75 
to the KY-OH State line; points in MI 
on and east of a line beginning at the 
IN-MI State line, and extending along 
U.S. Hwy 27 to junction MI Hwy 115, 
then along MI Hwy 115 to junction 
U.S. Hwy 131, then along U.S. Hwy 
131 to junction U.S. Hwy 31, then 
along U.S. Hwy 31 to junction Inter
state Hwy 75, then along Interstate 
Hwy 75 to its termination at Sault Ste. 
Marie, MI;

(34) Between points in Butler and 
Stoddard Counties, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY-IN State 
line, and extending along IN Hwy 262 
to junction IN Hwy 129, then along IN 
Hwy 129 to junction U.S. Hwy 421, 
then along U.S. Hwy 421 to junction 
IN Hwy 3, then along IN Hwy 3 to 
junction IN Hwy 5, then along IN Hwy 
5 to junction U.S. Hwy 33, then along 
U.S. Hwy 33 to junction IN Hwy 19, 
then along IN Hwy 19 to the IN-MI 
State line; points in KY on and east of 
a line beginning at the KY-VA State 
line, and extending along U.S. Hwy 
460 to junction KY Hwy 201, then 
along KY Hwy 201 to junction KY 
Hwy 1, then along KY Hwy 1 to junc
tion KY Hwy 7, then along KY Hwy 7 
to junction KY Hwy 24, then along 
KY Hwy 24 to junction KY Hwy 59, 
then along KY Hwy 59 to junction KY 
Hwy 10, then along KY Hwy 10 to 
junction KY Hwy 22, then along KY 
Hwy 22 to junction KY Hwy 17, then 
along KY Hwy 17 to junction KY Hwy 
14, then along KY Hwy 14 to the KY- 
IN State line; points in MI on, east 
and north of a line beginning at the 
IN-MI State line, and extending along 
MI Hwy 62 to junction Ml Hwy 51, 
then along MI Hwy 51 to juhction In
terstate Hwy 94, then along Interstate 
Hwy 94 to junction MI Hwy 40, then 
along MI Hwy 40 to junction U.S. Hwy 
31, then along U.S. Hwy 31 to junction 
MI Hwy 46, then along MI Hwy 46 to 
its termination at Lake Michigan; and 
points in the Upper Peninsula of 
Michigan on and east of MI Hwy 77;

(35) Between points in Scott County, 
MO, on the one hand, and, on the 
other, points in PA and WV; points in 
IN on and east of U.S. Hwy 27; points 
in KY on and east of a line beginning 
at the KY-VA State line, and extend
ing along KY Hwy 7 to junction KY 
Hwy 15, then along KY Hwy 15 to 
junction Interstate Hwy 75, then 
along Interstate Hwy 75 to the KY-
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OH State line; points in MI on and 
east of a line beginning at the OH-MI 
State line, and extending along Inter
state Hwy 75 to its termination at 
Sault Ste. Marie, MI;

(36) Between points in Dunklin and 
Pemiscot Counties, MO, on the one 
hand, and, on the other, points in PA; 
points in WV except those in Wayne, 
Lincoln, and Cabell Counties; points in 
IN on and east of a line beginning at 
the Ili-OH State line, and extending 
along U.S. Hwy 50 to junction IN Hwy 
101, then along IN Hwy 101 to junc
tion U.S. Hwy 27, then along U.S. Hwy 
27 to the IN-MI State line; points in 
KY on and east of a line beginning at 
the KY-WV State line, and extending 
along KY Hwy 40 to junction U.S. 
Hwy 460, then along U.S. Hwy 460 to 
junction Interstate Hwy 75, then 
along Interstate Hwy 75 to the KY- 
OH State line; points in MI on and 
east of a line beginning at the IN-MI 
State line, and extending along U.S. 
HWy 27 to junction MI Hwy 115, then 
along MI Hwy 115 to junction U.S. 
Hwy 131, then along U.S. Hwy 131 to 
junction U.S. Hwy 31, then along U.S. 
Hwy 31 to junction Interstate Hwy 75,' 
then along Interstate Hwy 75 to its 
termination at Sault Ste. Marie, MI; 
and

(37) Between points in MS and New 
Madrid Countries, MO, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY-IN State 
line, and extending along IN Hwy 262 
to junction IN Hwy 129, then along IN 
Hwy 129 to junction U.S. Hwy 421, 
then along U.S. Hwy 421 to junction 
IN Hwy 3, then along IN Hwy 3 to 
junction U.S. Hwy 6 , then along U.S. 
Hwy 6 to junction IN Hwy 13, then 
along IN Hwy 13 to the IN-MI State 
line; points in KY on and east of a line 
beginning at the KY-VA State line, 
and extending along U.S. Hwy 460 to 
junction KY Hwy 201, then along KY 
Hwy 201 to junction KY Hwy 1, then 
along KY Hwy 1 to junction KY Hwy 
7, then along KY Hwy 7 to junction 
KY Hwy 24, then along KY Hwy 24 to 
junction KY Hwy 59, then along KY 
Hwy 59 to junction KY Hwy 10, then 
along KY Hwy 10 to junction KY Hwy 
22, then along KY Hwy 22 to junction 
KY Hwy 17, then along KY Hwy 17 to 
junction KY Hwy 14, then along KY 
Hwy 14 to the KY-IN State line; 
points in MI on and east of a line be
ginning at the IN-MI State line, and 
extending along U.S. Hwy 131 to junc
tion Interstate Hwy 96, then along In
terstate Hwy 96 to Muskegon, MI; and 
points in the Upper Peninsula of MI 
on and east of MI Hwy 77. (Gateway 
eliminated: Columbus, OH, and points 
within 80 miles of Columbus, OH.)

MC 117574 (Sub-E137), filed January 
20, 1976. Applicant: DAILY EX
PRESS, INC., P.O. Box 39, Carlisle,

PA 17013. Representative: William A. 
Chesnutt, P.O. Box 1166, Harrisburg, 
PA 17108. (1) Commodities, the trans
portation of which because of their 
size or weight, require the use of spe
cial equipment, and related iron and 
steel and iron and steel products, the 
transportation of which is incidental 
to the transportation of commodities 
which by reason of size or weight re
quire special equipment, and (2 ) self- 
propelled articles each weighing 15,000 
pounds or more and related machin
ery, tools, parts, and supplies moving 
in connection therewith, restricted in 
(2 ) to the transportation of commod
ities on trailers, (A) between points in 
NY, PA, and WV, on the one hand, 
and, on the other, points in IL, IN, IA, 
MI, MN, MO, and WI, and points in 
KY on and west of a line beginning at 
the KY-OH State line extending along 
KY Hwy 2 to its junction with U.S. 
Hwy 60, then along U.S. Hwy 60 to 
junction U.S. Hwy 127, then along U.S. 
Hwy 127 to the TN-KY State line; (B) 
between points in NY and PA and 
points in WV on and north of U.S. 
Hwy 33, on the one hand, and, on the 
other, points in KY on and east of a 
line beginning at the KY-OH State 
line extending along KY Hwy 2 to 
junction U.S. Hwy 60, then along U.S. 
Hwy 60 to junction U.S. Hwy 127, then 
along U.S. Hwy 127 to the TN-KY 
State line; (C) between points in 
Cabell County, WV, on the one hand, 
and, on the other, points in IL, IN, IA, 
MI, MN, MO, and WI, and points in 
KY on and west of Interstate Hwy 75; 
(D) between points in Mercer County, 
WV, on the one hand, and, on the 
other, points in IL, IN, IA, MI, MN, 
MO, and WI, and points in KY on and 
west of a line beginning at the TN-KY 
State line extending along Interstate 
Hwy 65 to junction Interstate Hwy 71, 
then along Interstate Hwy 71 to junc
tion KY Hwy 625, then along KY Hwy 
625 to the KY-IN State line; (E) be
tween points in Greenbrier County, 
WV, on the one hand, and, on the 
other, points in IL, IN, IA, MI, MN, 
MO, and WI, and points in KY on and 
west of a line beginning at the TN-KY 
State line extending along Interstate 
Hwy 75 to junction Interstate Hwy 64, 
then along Interstate Hwy 64 to junc
tion U.S. Hwy 421, then along U.S. 
Hwy 421 to the KY-IN State line; (F) 
between points in Raleigh County, 
WV, on the one hand, and, on the 
other, points in IL, IN, IA, MI, MN, 
MO, and WI, and points in KY on and 
west of a line beginning at the TN-KY 
State line extending along U.S. Hwy 
27 to junction U.S. Hwy 127, then 
along U.S. Hwy 127 to junction U.S. 
Hwy 421, then along U.S. Hwy 421 to 
the KY-EN State line; (G) between 
points in Mingo County, WV, on the 
one hand, and, on the other, points in 
IL, IN, IA, MI, MN, MO, and WI and

points in KY on and west of a line be
ginning at the TN-KY State line ex
tending along U.S. Hwy 79 to junction 
U.S. Hwy 431, then along U.S. Hwy 
431 to junction U.S. Hwy 62, then 
along U.S. Hwy 62 to junction Inter
state Hwy 65, then along Interstate 
Hwy 65 to junction Interstate Hwy 71, 
then along Interstate Hwy 71 to junc
tion U.S. Hwy 421, then along U.S. 
Hwy 421 to the KY-IN State line; and 
(H) between points in Pocahontas 
County, WV, on the one hand, and, on 
the other, points in IL, IN, IA, MI, 
MN, MO, and WI, and points in KY on 
and west of a line beginning at the 
TN-KY State line extending along 
U.S. Hwy 27 to junction KY Hwy 80, 
then along KY Hwy 80 to junction KY 
Hwy 30, then along KY Hwy 30 to 
junction U.S. Hwy 460, then along U.S. 
Hwy 460 to junction U.S. Hwy 23, then 
along U.S. Hwy 23 to the KY-OH 
State line at Ashland, KY. (Gateway 
eliminated: Columbus, OH and points 
within 80 miles of Columbus.)

MC 117574 (Sub-E138), filed January 
20, 1976. Applicant: DAILY EX
PRESS, INC., P.O. Box 39, Carlisle, 
PA 17013. Representative: William A. 
Chesnutt, P.O. Box 1166, Harrisburg, 
PA 17108. Commodities, the transpor
tation of which because of their size or 
weight, require the use of special 
equipment, and related iron and steel 
and iron and steel products, the trans
portation of which is incidental to the 
transportation of commodities which 
by reason of size or weight require spe
cial equipment, and (2 ) self-propelled 
articles each weighing 15,000 pounds 
or more and related machinery, tools, 
parts and supplies moving in connec
tion therewith, restricted in (2 ) to the 
transportation of commodities on 
trailers;

(A) Between points in Rusk and 
Sawyer Counties, WI, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY/IN State 
line extending along Interstate Hwy 
65 to junction IN Hwy 9, then along 
IN Hwy 9 to junction Interstate Hwy 
69, then along Interstate Hwy 69 to 
junction IN Hwy 37, then along IN 
Hwy 37 to the IN/OH State line; 
points in KY on and east of a line be
ginning at the TN/KY State line ex
tending along US Hwy 31-E to junc
tion Interstate Hwy 65, then along In
terstate Hwy 65 to the KY-IN State 
line; and points in MI on and east of a 
line beginning at the OH-MI State 
line extending along US Hwy 23 to 
junction Interstate Hwy 94, then 
along Interstate Hwy 94 to Port 
Huron, MI.

(B) Between points in Marinette 
County, WI, on the one hand, and, on 
the other, points in PA and WV; 
points in IN on and east of a line be
ginning at the KY-IN State line ex-
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tending along IN Hwy 3 to junction IN 
Hwy 67, then along IN Hwy 67 to the 
IN-OH State line; points in KY on and 
east of a line beginning at the TN-KY 
State line extending along Interstate 
Hwy 65 to junction US Hwy 31-W, 
then along US Hwy 31-W to junction 
Interstate Hwy 65, then along Inter
state Hwy 65 to the KY-IN State line; 
and Detroit, MI.

<C) Between points in Barron, Bur
nett, Polk, and Washburn Counties, 
WI, on theone hand, and, on the 
other, points in PA and WV; points in 
IN on and east of a line beginning at 
the KY-IN State line extending along 
US Hwy 31 to junction IN Hwy 9, then 
along IN Hwy 9 to junction IN Hwy 
32, then along IN Hwy 32 to junction 
IN Hwy 67, then along IN Hwy 67 to 
the IN-OH State line; points in KY on 
and east of US Hwy 31-W; and points 
in MI on and east of a line beginning 
at the OH-MI State line extending 
along US Hwy 23 to junction MI Hwy 
59, then along MI Hwy 59 to junction 
MI Hwy 53, then along MI Hwy 53 to 
junction MI Hwy 46, then along MI 
Hwy 46 to Lake Huron.

(D) Between points in Langlade and 
Lincoln Counties, WI, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY-IN State line 
extending along IN Hwy 3 to junction 
IN Hwy 67, then along IN Hwy 67 to 
the IN-OH State line; points in KY on 
and east of a line beginning at the TN- 
KY State line extending along Inter
state Hwy 65 to junction US Hwy 31- 
W, then along US Hwy 31-W to junc
tion Interstate Hwy 65, then along In
terstate Hwy 65 to the KY-IN State 
line; and Detroit, MI.

(E) Between points in Price and 
Taylor Counties, WI, on the one hand, 
and, on the other, points in PA and 
WV; points in IN on and east of a line 
beginning at the KY-IN State line ex
tending along IN Hwy 3 to junction IN 
Hwy 32, then along IN Hwy 32 to junc
tion IN Hwy 67, then along IN Hwy 67 
to the IN-OH State line; points in KY 
on and east of US Hwy 31-W; and 
points in MI on and east of a line be
ginning at the IN-MI State line ex
tending along US Hwy 27 to junction 
MI Hwy 78, then along MI Hwy 78 to 
junction MI Hwy 21, then along MI 
Hwy 21 to junction MI Hwy 15, then 
along MI Hwy 15 to junction MI Hwy 
46, then along MI Hwy 46 to Lake- 
Huron.

(F) Between points in Oneida and 
Vilas Counties, WI, on the one hand, 
and, on the other, points in PA and 
WV; points in IN on and esust of a line 
beginning at the KY-IN State line ex
tending along Interstate Hwy 65 to 
junction IN Hwy 9, then along IN Hwy 
9 to junction IN Hwy 8 , then along IN 
Hwy 8 to the IN-OH State line; points 
in KY on and east of a line beginning

NOTICES

at the TN-KY State line extending 
along US Hwy 31-E to junction Inter
state Hwy 65, then along Interstate 
Hwy 65 to the KY-IN State line; and 
points in MI on and east of a line be
ginning at the OH-MI State line ex
tending along US Hwy 23 to junction 
Interstate Hwy 94, then- along Inter
state Hwy 94 to junction US Hwy 24, 
then along US Hwy 24 to junction MI 
Hwy 59, then along MI Hwy 59 to 
junction Interstate Hwy 94, then 
along Interstate Hwy 94 to Port 
Huron, MI. *

(G) Between points in Florence and 
Forest Counties, WI, on the one hand, 
and, on the other, points in PA and 
WV; points in IN on and east of a line 
beginning at the KY-IN State line ex
tending along US Hwy 31 to junction 
IN Hwy 9, then along IN Hwy 9 to 
junction IN Hwy 32, then along IN 
Hwy 32 to junction IN Hwy 67, then 
along IN-OH State line; and points in 
KY on and east of U.S. Hwy 31-W.

(H) Between points in Dunn, Pierce, 
Pepin, and St. Croix Counties, WI, on 
the one hand, and, on the other, 
points in PA and WV; points in IN on 
and east of a line beginning at the 
KY-IN State line extending along In
terstate Hwy 65 to junction IN Hwy 9, 
then along IN Hwy 9 to junction Inter
state Hwy 69, then along Interstate 
Hwy 69 to junction IN Hwy 67, then 
along IN Hwy 67 to the IN-OH State 
line; points in KY on and east of Inter
state Hwy 65; and points in MI on and 
east of a line beginning at the OH-MI 
State line extending along US Hwy 23 
to junction Interstate Hwy 75, then 
along Interstate Hwy 75 to Bay City, 
MI.

(I) Between points in Menominee 
and Oconto Counties, WI, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY-IN State line 
extending along IN Hwy 3 to junction 
IN Hwy 67, then along IN Hwy 67 to 
the IN-OH State line; points in KY on 
and east of US Hwy 31-E; and points 
in MI on and east of a line beginning 
at Detroit, MI, and extending along 
Interstate Hwy 75 to Bay City, MI.

(K) Between points in Buffalo and 
Trempealeau Counties, WI, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY-IN State line 
extending along US Hwy 31 to junc
tion IN Hwy 9, then along IN Hwy 9 to 
junction IN Ĥ yy 32, then along IN 
Hwy 32 to junction IN Hwy 67, then 
along IN Hwy 67 to the IN-OH State 
line; points in KY on and east of US 
Hwy 31-E; and points in MI on and 
east of a line beginning at the IN-MI 
State line extending along US Hwy 27 
to junction MI Hwy 20, then along MI 
Hwy 20 to junction MI Hwy 30, then 
along MI Hwy 30 to junction MI Hwy
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61, then along MI Hwy 61 to Lake 
Huron.

(L) Between points in Clark and 
Jackson Counties, WI, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY-IN State line 
extending along IN Hwy 7 to junction 
IN xHwy 3 then along IN Hwy 3 to 
junction IN Hwy 67, then along IN 
Hwy 67 to the IN-OH State line; 
points in KY on and east of a line be
ginning at the TN-KY State line ex
tending along US Hwy 127 to junction 
US Hwy 421, then along US Hwy 421 
to the KY-IN State line; and points in 
MI on and east of a line beginning at 
the OH-MI State line, and extending 
along US Hwy 23 to junction Inter
state Hwy 94, then along Interstate 
Hwy 94 to junction MI Hwy 53, then 
along MI Hwy 53 to its termination at 
Lake Huron;

(M) Between points in Marathon 
County, WI, on the one hand, and, on 
the other, points in PA and WV; 
points in IN on and east of a line be
ginning at the KY-IN State line, and 
extending along US Hwy 31 to junc
tion IN Hwy 9, then along IN Hwy 9 to 
junction IN Hwy 32, then along IN 
Hwy 32 to junction IN Hwy 67, then 
along IN Hwy 67 to the IN-OH State 
line; points in KY on and east of US 
Hwy 31E; and points in MI on and east 
of a line beginning at the OH-MI 
State line, and extending along US 
Hwy 23 to junction MI Hwy 14, then 
along MI Hwy 14 to junction US Hwy 
24, then along US Hwy 24 to junction 
MI Hwy 90, then along MI Hwy 90 to 
its termination at Lake Huron;

(N) Between points in Portage and 
Wood Counties, WI, on the one hand, 
and, on the other, points in PA and 
WV; points in IN on and east of a line 
beginning at the KY-IN State line, 
and extending along IN Hwy 3 to junc
tion IN Hwy 67, then along IN Hwy 67 
to the IN-OH State line; points in KY 
on and east of a line beginning at the 
TN-KY State line, and extending 
along Interstate Hwy 65 to junction 
U& Hwy 31W, then along US Hwy 
31W to junction Interstate Hwy 65, 
then along Interstate Hwy 65 to the 
KY-IN State line; points in MI on and 
east of a line beginning at Detroit, MI, 
and extending along MI Hwy 53 to its 
termination at Lake Huron;

(O) Between points in Brown and 
Outagamie Counties, WI, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY-IN State 
line, and extending along IN Hwy 7 to 
junction IN Hwy 3, then along IN Hwy 
3 to junction IN Hwy 67, then along 
IN Hwy 67 to the IN-OH State line; 
points in KY on and east of a line be
ginning at the TN-KY State line, and 
extending along US Hwy 127 to junc
tion US Hwy 421, then along US Hwy
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421 to the KY-IN State line; points in 
MI on and east of a line beginning at 
the OH-MI State line, and extending 
along US Hwy 23 to junction US Hwy 
12, then along US Hwy 12 to junction 
US Hwy 24, then along US Hwy 24 to 
junction MI Hwy 24, then along MI 
Hwy 24 to junction MI Hwy 21, then 
along MI Hwy 21 to junction MI Hwy 
S3, then along MI Hwy 53 to its termi
nation at Lake Huron; KY-IN

(P) Between points in Shawano and 
Waupaca Counties, WI, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY-IN State 
line, and extending along IN Hwy 3 to 
junction IN Hwy 67, then along IN 
Hwy 67 to the IN-OH State line; 
points in KY on and east of US Hwy 
31W; and points in MI on and east of a 
line beginning at the OH-MI State 
line, and extending along US Hwy 23 
to junction MI Hwy 14, then along MI 
Hwy 14 to junction US Hwy 24, then 
aloné US Hwy 24 to junction MI Hwy 
24, then along MI Hwy 24 to junction 
MI Hwy 21, then along MI Hwy 21 to 
junction MI Hwy 53, then along MI 
Hwy 53 to its termination at Lake 
Huron.

(Q) Between points in Green and 
Rock Counties, WI, on the one hand, 
and, on the other, points in PA and 
WV; points in IN on and east of a line 
beginning at the KY-IN State line, 
and extending along US Hwy 421 to 
junction IN Hwy 3, then along IN Hwy 
3 to junction IN Hwy 67, then along 
EN Hwy 67 to the IN-OH State line; 
points in KY on and east of a line be
ginning at the TN-KY State line, and 
extending along US Hwy 31E to junc
tion Interstate Hwy 64, then along In
terstate Hwy 64 to junction KY Hwy 
55, then along KY Hwy 55 to thè KY- 
IN State line; points in MI on and east 
of a line beginning at the OH-MI 
State line, and extending along Inter
state Hwy 75 to junction Interstate 
Hwy 94, then along Interstate Hwy 94 
to its termination at Port Huron, MI;

(R) Between points in Dane County, 
WI, on the one hand, and, on the 
other, points in PA and WV; points in 
IN on and east of a line beginning at 
the KY-IN State line, and extending 
along US Hwy 421 to junction IN Hwy 
3, then along IN Hwy 3 to junction US 
Hwy 36, then along US Hwy 36 to the 
IN-OH State line; points in KY on and 
east of a line beginning at the TN-KY 
State line, and extending along US 
Hwy 3 IE to junction US Hwy 62, then 
along US Hwy 62 to junction US Hwy 
127, then along US Hwy 127 to junc
tion US Hwy 421, then along US Hwy 
421 to the KY-IN State line; points in 
MI on and east of a line beginning at 
Detroit, MI, and extending along MI 
Hwy 53 to its termination at Lake 
Huron;

NOTICES

(S) Between points in Jefferson, Mil
waukee, and Waukesha Counties, WI, 
on the one hand, and, on the other, 
points in PA and WV; points in IN on 
and east of a line beginning at the 
KY-IN State line, and extending along 
IN Hwy 129 to junction US Hwy 50, 
then along US Hwy 50 to junction IN 
Hwy 101, then along IN Hwy 101 to 
junction US Hwy 40, then along US 
Hwy 40 to the IN-OH State line; 
points in KY on and east of US Hwy 
127; and points in MI on and east of a 
line beginning at the OH-MI State 
line, and extending along Interstate 
Hwy 75 to junction Interstate Hwy 94, 
then along Interstate Hwy 94 to its 
termination at Port Huron, Mir

(T) Between points in Kenosha, 
Racine, and Walworth Counties, WI, 
on the one hand, and, on the other, 
points in PA and WV; points in IN on 
and east of a line beginning at the 
KY-IN State line, and extending along 
IN Hwy 250 to the junction IN Hwy 
129, then along IN Hwy 129 to junc
tion US Hwy 421, then along US Hwy 
421 to junction IN Hwy 3, then along 
IN Hwy 3 to junction US Hwy 36, then 
along US Hwy 36 to the IN-OH State 
line; points in KY on and east of a line 
beginning at the TN-KY State line, 
and extending along KY Hwy 163 to 
junction US Hwy 68, then along US 
Hwy 68 to junction US Hwy 127, then 
along US Hwy 127 to the KY-IN State 
line; points in MI on and east of a line 
beginning at Detroit, MI, and extend
ing along US Hwy 25 to Port Huron, 
MI;

(U) Between points in Crawford, 
Richland, and Vernon Counties, WI, 
on the one hand, and, on the other, 
points in PA and WV; points in IN on 
and east of a line beginning at the 
KY-IN State line, and extending along 
IN Hwy 3 to junction IN Hwy 32, then 
along IN Hwy 32 to the IN-OH State 
line; points in KY on and east of US 
Hwy 31W; points in MI on and east of 
a line beginning at the OH-MI State 
line, and extending along US Hwy 23 
to junction MI Hwy 14, then along MI 
Hwy 14 to junction US Hwy 24, then 
along US Hwy 24 to junction MI Hwy 
24, then along MI Hwy 24 to junction 
MI Hwy 21, then along MI Hwy 21 to 
junction MI Hwy 53, then along MI 
Hwy 53 to its termination at Lake 
Huron;

(V) Between points in Green Lake, 
Marquette, and Waushara Counties, 
WI, on the one hand, and, on the 
other, points in PA and WV; points in 
IN on and east of a line beginning at 
the KY-IN State line, and extending 
along US Hwy 421 to junction IN Hwy 
3, then along IN Hwy 3 to junction IN 
Hwy 32, then along IN Hwy 32 to the 
IN-OH State line; points in KY on and 
east of a line beginning at the TN-KY 
State line, and extending along US 
Hwy 31E to junction US Hwy 62, then

along US Hwy 62 to junction KY Hwy 
55, then along KY Hwy 55 to junction 
US Hwy 421, then along US Hwy 421 
to the KY-IN State line; and points in 
MI on and east of a line beginning at 
the OH-MI State line, and extending 
along US Hwy 23 to junction MI Hwy 
14, then along MI Hwy 14 to junction 
US Hwy 24, then along US Hwy 24 to 
junction MI Hwy 24, then along MI 
Hwy 24 to junction MI Hwy 21, then 
along MI Hwy 21 to junction MI Hwy 
53, then along MI Hwy 53 to its termi
nation at Lake Huron;

(W) Between points in Ashland and 
Iron Counties, WI, on the one hand, 
and, on the other, points in PA and 
WV; points in IN on and east of IN 
Hwy 37; points in KY on and east of a 
line beginning at the TN-KY State 
line, and extending along Interstate 
Hwy 65 to junction US Hwy 231, then 
along US Hwy 231 to junction KY 
Hwy 69, then along KY Hwy 69 to the 
KY-IN State line; points in MI on and 
east of a line beginning at the OH-MI' 
State line, and extending along US 
Hwy 127 to junction US Hwy 12, then 
along US Hwy 12 to junction US Hwy 
23, then along US Hwy 23 to junction 
Interstate Hwy 94, then along Inter
state Hwy 94 to Detroit, MI;

(X) Between points Jn Bayfield and 
Douglas Counties, WI, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY-IN State 
line, and extending along US Hwy 231 
to junction IN Hwy 67, then along IN 
Hwy 67 to junction Interstate Hwy 69, 
then along Interstate Hwy 69 to the 
IN-MI State line; points in KY on and 
east of US Hwy 231; points in MI on 
and east of a line beginning at the IN- 
MI State line, and extending along In
terstate Hwy 69 to junction Interstate 
Hwy 94, then along Interstate Hwy 94 
to Detroit, MI;

(Y) Between points in Columbia and 
Dodge Counties, WI, on the one hand, 
and, on the other, points in PA and 
WV; points in IN on and east of a line 
beginning at the IN-OH State line, 
and extending along US Hwy 50 to 
junction IN Hwy 3, then along IN Hwy 
3 to junction IN Hwy 67, then along 
IN Hwy 67 to junction IN Hwy 26, 
then along IN Hwy 26 to the IN^OH 
State line; points in KY on and east of 
a line beginning at the TN-KY State 
line, and extending along US Hwy 27 
to junction Interstate Hwy 75, then 
along Interstate Hwy 75 to the KY- 
OH State line; points in MI on and 
east of a line beginning at the OH-MI 
State line, and extending along Inter
state Hwy 75 to junction Interstate 
Hwy 94, then along Interstate Hwy 94 
to its termination at Port Huron, MI;

(Z) Between points in Ozaukee and 
Washington Counties, WI, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a
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line beginning at the KY-IN State 
line, and extending along US Hwy 421 
to junction IN Hwy 3, then along IN 
Hwy 3 to junction US Hwy 36, then 
along US Hwy 36 to th e  IN-OH State 
line; points in KY on and east of a line 
beginning at the TN-KY State line, 
and extending along US Hwy 3 IE to 
junction US Hwy 62, then along US 
Hwy 62 to junction KY Hwy 55, then 
along KY Hwy 55 to junction US Hwy 
421, then along US Hwy 421 to the 
KY-IN State line; points in MI on and 
east of a line beginning at Detroit, MI, 
and extending along US Hwy 25 to 
Port Huron, MI;

(AA) Between points in Grant, Iowa 
and Lafayette Counties, WI, on the 
one hand, and, on the other, points in 
PA and WV; points in IN on and east 
of a line beginning at the KY-IN State 
line, and extending along IN Hwy 3 to 
junction IN Hwy 67, then along IN 
Hwy 67 to the IN-OH State line; 
points in KY on and east of a line be
ginning at the TN-KY State line, and 
extending along Interstate Hwy 65 to 
junction US Hwy 31W, then along US 
Hwy 31W to junction Interstate Hwy 
65, then along Interstate Hwy 65 to 
the KY-IN State line; and points in 
MI on and east of a line beginning at 
Detroit, MI, and extending along In
terstate Hwy 94 to its termination at 
Port Huron, MI;

(BB) Between points in Fond du Lac 
and Winnebago Counties, WI, on the 
one hand, and, on the other, points in 
PA and WV; points in IN on and east 
of a line beginning at the KY-IN State 
line, and extending along US Hwy 421 
to junction IN Hwy 3, then along IN 
Hwy 3 to junction IN Hwy 32, then 
along IN Hwy 32 to the IN-OH State 
line; points in KY on and east of a line 
beginning at the TN-KY State line, 
and extending along US Hwy 31E to 
junction US Hwy 62, then along US 
Hwy 62 to junction KY Hwy 55, then 
along KY Hwy 55 to junction US Hwy 
421, then along US Hwy 421 to the 
KY-iN State line; and points in MI on 
and east of a line beginning at Detroit, 
MI, and extending along US Hwy 25 to 
junction MI Hwy 53, then along MI 
Hwy 53 to its termination at Laie 
Huron;

(CC) Between points in Calumet, 
Manitowoc, and Sheboygan Counties, 
WI, on the one hand, and, on the 
other, points in PA and WV; points in 
IN on and east of a line beginning at 
the IN-OH State line, and extending 
along US Hwy 50 to junction IN'Hwy 
3, then along IN Hwy 3 to junction IN 
Hwy 67, then along IN Hwy 67 to the 
IN-OH State line; points in KY on and 
east of a line beginning at the TN-KY 
State line, and extending along US 
Hwy 127 to junction US Hwy 421, then 
along US Hwy 421 to the KY-IN State 
line; and points in MI on and east of a 
line beginning at the OH-MI State
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line, and extending along Interstate 
Hwy 75 to junction Interstate Hwy 94, 
then along Interstate Hwy 94 to its 
termination at Port Huron, MI;

(DD) Between points in Adams, 
Juneau, and Sauk Counties, WI, on 
the one hand, and, on the other, 
points in PA and WV; points in IN on 
and east of a line beginning at the 
KY-IN State line, and extending along 
IN Hwy 7 to junction IN Hwy 3, then 
along IN Hwy 3 to junction IN Hwy 
67, then along IN Hwy 67 to the IN- 
OH State line; points in KY on and 
east of a line beginning at the TN-KY 
State line, and extending along US 
Hwy 127 to junction US Hwy 421, then 
along US Hwy 421 to the KY-IN State 
line; and points in MI on and east of a 
line beginning at the OH-MI State 
line, and extending along Interstate 
Hwy 75 to junction Interstate Hwy 94, 
then along Interstate Hwy 94 to its 
termination at Port Huron, MI; and

(EE) Between points in La Crosse 
and Monroe Counties, WI, on the one 
hand, and, on the other, points in PA 
and WV; points in IN on and east of a 
line beginning at the KY-IN State 
line, and extending along IN Hwy 3 to 
junction IN Hwy 67, then along IN 
Hwy 67 to the IN-OH State line; 
points in KY on and east of a line be
ginning at thé TN-KY State line, and 
extending along Interstate Hwy 65 to 
junction US Hwy 31W, then along US 
Hwy 31W to junction Interstate Hwy 
65, then along Interstate Hwy 65 to 
the KY-IN State line;-, and points in 
MI on and east of a line beginning at 
Detroit, MI, and extending along MI 
Hwy 53 to its termination at Lake 
Huron. (Gateway eliminated: Colum
bus, OH, and points within 80 miles of 
Columbus, OH.)

MC 117574 (Sub-E152), filed January 
19, 1976. Applicant: DAILY EX
PRESS, INC., P.O. Box 39, Carlisle, 
PA 17013. Representative: E. S. Moore, 
Jr. (same as above). (1) Commodities, 
the transportation of which because of 
size or weight, require the use of spe
cial equipment, and related materials, 
supplies, and parts of such commod
ities when their transportation is inci
dental thereto, and (2) self-propelled 
articles each weighing 15,000 pounds 
or more, and related machinery, tools, 
parts, and supplies moving in connec
tion therewith, restricted to self-pro
pelled articles transported on trailers:
(1) Between points in the KY counties 
of Anderson and Franklin, on the one 
hand, and, on the other, points in MI 
and PA, those points in IN on, north 
and east of a line beginning at the IL- 
IN State line, and extending along 
U.S. Hwy 24 to junction U.S. Hwy 35, 
then along U.S. Hwy 35 to junction IN 
Hwy 9, then along IN Hwy 9 to junc
tion IN Hwy 38, then along IN Hwy 38 
to junction IN Hwy 3, then along IN 
Hwy 3 to junction IN Hwy 44, then
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along IN Hwy 44 to the IN-OH State 
line, points in the city of Ashland, KY, 
aiid those points in WV on and east of 
a line beginning at the WV-VA State 
line, and extending along WV Hwy 83 
to junction WV Hwy 80, then along 
WV Hwy 80 to junction U.S. Hwy 52, 
then along U.S. Hwy 52 to junction 
U.S. Hwy 119, then along U.S. Hwy 
119 to junction WV Hwy 10, then 
along WV Hwy 10 to junction U.S. 
Hwy 60, then along U.S. Hwy 60 to the 
KY-WV State line; (2) between points 
in Casey and Lincoln Counties in KY, 
on the one hand, and, on the other, 
points in MI and PA, those points in 
IN on and north of a line beginning at 
the OH-IN State line, and extending 
along U.S. Hwy 35 to junction IN Hwy 
38, then along IN Hwy 38 to junction 
IN Hwy 32, then along IN Hwy 32 to 
the IN-IL State line, and those points 
in WV on and east of a line beginning 
at the VA-WVT State line, and extend
ing along U.S. Hwy 52 to junction U.S. 
Hwy 119, then along U.S. Hwy 119 to 
junction WV Hwy 10, then along WV 
Hwy 10 to the WV-OH State line; (3) 
between points in KY counties of 
Scott and Woodford, on the one hand, 
and, on the other, points in MI and 
PA, those points in IN on and north of 
U.S. Hwy 40; points in the city of Ash
land, KY, and those points in WV on 
and east of a line beginning at the 
WV-VA State line, and extending 
along WV Hwy 80 to junction U.S. 
Hwy 52, then along U.S. Hwy 52 to 
junction U.S. Hwy 119, then along U.S. 
Hwy 119 to junction WV Hwy 10, then 
along WV Hwy 10 to junction U.S. 
Hwy 60, then along U.S. Hwy 60 to the 
KY-WV State line; (4) between points 
in Grant and Owen Counties, KY, on 
the one hand, and, on the other, 
points in MI and PA, those points in 
IN on and north of a line beginning at 
the OH-IN State line, and extending 
along U.S. Hwy 35 to junction IN Hwy 
15, then along IN Hwy 15 to junction 
IN Hwy 18, then along IN Hwy 18 to 
junction U.S. Hwy 31, then along U.S. 
Hwy 31 to junction IN Hwy 16, then 
along IN Hwy 15 to junction U.S. Hwy 
41, then along U.S. Hwy 41 to the IN- 
IL State line; (5) between points in the 
KY counties of Boone and Kenton, on 
the one hand, and, on the other, 
points in MI, PA, and WV and those 
points in IN on and north of U.S. Hwy 
40, and those points in KY on and east 
of U.S. Hwy 23. (Gateway eliminated: 
Columbus, OH, and points within 80 
miles thereof.)*

MC 117574 (Sub-E153), filed January 
19, 1976. Applicant: DAILY EX
PRESS, INC., P.O. Box 39, Carlisle, 
PA 17013. Representative: E. S. Moore, 
Jr. (same as above). (1) Commodities, 
the transportation of which because of 
size or weight, require the use of spe
cial equipment, and related materials, 
supplies, and parts of such commod-
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ities when their transportation is inci
dental thereto, and (2) self-propelled 
articles each weighing 15,000 pounds 
or more, and related machinery, tools, 
parts, and supplies moving in connec
tion therewith, restricted to self-pro
pelled articles transported on trailers: 
(1) Between points in Fayette, Gar
rard, Jessamine, and Madison Coun
ties, KY, on the one hand, and, on the 
other, points in MI and PA, those 
points in IN on and north of a line be
ginning at the OH-IN State line, and 
extending along Interstate Hwy 70, 
then along Interstate Hwy 70 to junc
tion U.S. Hwy 36, then along U.S. Hwy 
36 to the IN-IL State line, and those 
points in WV on and east of a line be
ginning at the WV-VA State line, and 
extending along U.S. Hwy 19 to junc
tion WV Hwy 10, then along WV Hwy 
10 to the WV-OH State line; (2) be
tween points in Bourbon, Clark, and 
Nicholas Counties, KY, on the one 
hand, and, on the other, points in MI 
and PA, those points in IN on and 
north of U.S. Hwy 40, those points in 
WV on and east of a line beginning at 
the VA-WV State line extending along 
U.S. Hwy 52 to junction U.S. Hwy 119, 
then along U.S. Hwy 119 to junction 
WV Hwy 10, then along WV Hwy 10 to 
the WV-QH State line; (3) between 
points in Harrison and Pendleton 
Counties, KY, on the one hand, ahd, 
on the other, points in MI, PA, WV, 
those points in IN on and north of 
U.S. Hwy 40, and those points in KY 
on and east of U.S. Hwy 23; (4) be
tween points in Campbell County, KY, 
on the one hand, and, on the other, 
points in MI, PA, WV, those points in 
IN on and north of U.S. Hwy 40, and 
those points in KY on and east of U.S. 
Hwy 23; (5) between points in Bell, 
Knox, and Whitley Counties, KY, on 
the one hand, and, on the other, 
points in MI, PA, those points in IN on 
and north of U.S. Hwy 40, points in 
WV on and north of a line beginning 
at the VA-WV State line extending 
along U.S. Hwy 33 to junction U.S. 
Hwy 33-119, then along U.S. Hwy 33- 
119 to junction U.S. Hwy 119, then 
along U.S. Hwy 119 to junction Inter
state Hwy 64, then along Interstate 
Hwy 64 to the WV-OH State line. 
(Gateway eliminated: Columbus, OH, 
and points within 80 miles thereof.)

By the Commission.
H. G. H omme, Jr., 

Acting Secretary.
[FR Doc. 78-25546 Filed 9-8-78; 8:45 am)

[7035- 01]
[Notice No. 104]

M OTOR CARRIER BOARD TRANSFER 
PROCEEDINGS

The following publications include 
motor carrier, water carrier, broker,

and freight forwarder transfer applica
tions filed under sections 212(b), 
206(a), 211, 312(b), and 410(g) of the 
Interstate Commerce Act.

Each application (except as other
wise specifically noted)' contains a 
statement by applicants that there 
will be no significant effect on the 
quality of the human environment re
sulting from approval of the applica
tion.

Protests against approval of the ap
plication, which may include a request 
for oral hearing, must be filed with 
the Commission on or before October 
11, 1978. Failure seasonably to file a 
protest-will be construed as a waiver of 
opposition and participation in ' the 
proceeding. A protest must be served 
upon applicants’ representative(s), or 
applicants (if no such representative is 
named), and the protestant must certi
fy that such service has been made.

Unless otherwise specified, the 
signed original and six copies of the 
protest shall be filed with the Com
mission. All protests must specify with 
particularly the factual basis, and the 
section of the Act, or the applicable 
rule governing the proposed transfer 
which protestant believes would pre
clude approval of the application. If 
the protest contains a request for oral 
hearing, the request shall be support
ed by an explanation as to why the 
evidence sought to be presented 
cannot reasonably be submitted 
through the use of affidavits.

The operating rights set forth below 
are in synopses form, but are deemed 
sufficient to place interested persons 
on notice of the proposed transfer.

MC-FC-77732, filed June 28, 1978. 
Transferee: INTER-COASTAL, INC., 
131 Beaverbrook Road, Lincoln Fark, 
NJ 07035. Transferor: MIDCOAST 
TRUCKING, a corporation, 131 Bea
verbrook Road, Lincoln Park, NJ 
97035. Representative: Alan Kahn, 
Esq., Suite 1920, Two Penn Center 
Plaza, Philadelphia, PA 19102. Author
ity sought for purchase by transferee 
of the operating rights of transferor as 
set forth in permits Nos. MC 139078 
and 139078 (Sub-8) issued March 10, 
1975, and September 2, 1976, respec
tively, as follows: Empty containers 
from the facilities of Hedwin Corp. at 
Baltimore, MD, and Old Bridge, NJ, to 
points in CT, DE, NJ, NY, VA, and 
WV, points in that part of PA on and 
east of U.S. Hwy 15, and DC; materials 
and supplies used in the manufacture 
of containers from joints in the above- 
specified destination territory to the 
facilities of Hedwin Corp. at Balti
more, MD; empty containers from the 
facilities of Hedwin Corp. at Balti
more, MD, to points in AL, AR, FL, 
GA, IL, IN, KY, LA, MI, MA, MS, MO, 
OH, NC, PA, RI, SC, TN, and TX; and 
from the facilities of Hedwin Corp. at 
LaPorte, IN, to points in IL, IA, KY,

LA, MD, MI, MN, MO, NE, NJ, NY, 
NC, OH, TN, TX, WI, and PA. Trans
feree presently holds no authority 
from this Commission. Application has 
not been filed for temporary authority 
under section 210a(b).

MC-FC-77744, filed July 5, 1978. 
Transferee: O.K. TRUCKING CO., a 
corporation, 1765 Lincoln Road, Yuba 
City, CA 95991. Transferor: Baldwin 
Trucking, Inc., 192 98th Avenue, Oak
land, CA 94603. Representative: Mi
chael C. Leiden, Practitioner, P.O. Box 
8594, Emeryville, CA 94662. Authority 
sought for purchase by transferee of 
the operating rights of transferor set 
forth in Certificate of Registration No. 
MC 135779 (Sub-1), issued February 
25, 1975, as follows: General commod
ities, subject to certain restrictions, be
tween points in a specified San Fran
cisco territory. Transferee presently 
holds no authority from this Commis
sion. Application has not been filed for 
temporary authority under section 
210a(b).

MC-FC-77754, July 11, 1978. Trans
feree: GRADLYN KENNELS, INC., 
Sykesville Road, Wrightstown, NJ 
08562. Transferor: Gradlyn Kennels 
Corp. of New Jersey, Sykesville Road, 
Wrightstown, NJ 08562. Representa
tive: Lawrence A. Eleuteri, Sr., Attor
ney at Law, Route 537 (Garden Street) 
at Ashurst Lane, Mount Holly, NJ 
08060. Authority sought for purchase | 
by transferee of the operating rights  ̂
of transfer as set forth in Certificate f 
No. MC 133459, issued March 23, 1970, 
as follows: Animals other than horses, I 
between Burlington County, NJ, on 
the one hand, and, on the other, ] 
points in PA and NY. Transferee pres- jj 
ently holds no authority from this f 
Commission. Application has not been 
filed for temporary authority under I 
section 210a(b).

MC-FC-77763, filed July 12, 1978. 
Transferee: INTERMARKET TRANS
PORTATION SYSTEMS, INC., 4819 
Cecelia, Cudahy, CA 90201. Transfer
or: Burton Trucking & Transfer Co., a 
corporation, 11910 Greenstown 
Avenue, Santa Fe Springs, CA 90670. 
Representative: Milton W. Flack, At
torney at Law, 4311 Wilshire Boule
vard, Los Angeles, CA 90010. Authori
ty sought for purchase by transferee 
of the operating rights of transferor 
set forth in Certificate of Registration 
MC 3853 (Sub-5), issued July 23, 1976, 
evidencing a right to engage in trans
portation in interstate commerce as 
described in Certificate No. 53637, 
dated August 28, 1956, as amended in 
Decision No. 54113, dated November 
19, 1956, and transferred by Decision 
No. 85200 dated December 2, 1975, 
issued by the Public Utilities Commis
sion of California. Transferee present
ly holds no authority from this Com
mission. Application has not been filed
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for temporary authority under section 
210a(b).

MC-FC-77770, filed July 19, 1978. 
Transferee: WILLIAMSON DELIV
ERY SERVICES, INC., Box 22032 
AMF, Tampa, FL 33622. Transferor: 
Income Benefits, Inc., d.b.a. Duval 
Transportation Co., 5753 South 
Tampa Avenue, Orlando, FL 32809 
Representative: Gerald K. Gimmel, 
Attorney at Law, Suite 145, 4 Profes
sional Drive, Gaithersburg, MD 20760. 
Authority sought for purchase by 
transferee of the operating rights of 
transferor as set forth in Certificate 
MC 139982, issued May 19, 1975, as fol
lows: General commodities, subject to 
certain restrictions, between points in 
Alachua, Hernando, Hillsborough, 
Lake, Marion, Orange, Osceola, Pasco, 
Polk, Seminole, and Sumter Counties, 
FL, restricted to the transportation of 
traffic having an immediately prior or 
subsequent movement by air. Trans
feree presently holds no authority 
from this Commission. Application has 
been filed for temporary authority 
under section 210a(b).

MC-FC-77781, filed July 26, 1978. 
Transferee:1 WALLACK FREIGHT 
LINES, INC., 65 Court Street, Copia- 
gue, NY 11726. Transferor: H. & S. Ex
press, Inc., 65 Court Street, Copiague, 
NY 11726. Representative: Robert B. 
Pepper, Registered Practitioner, 168 
Woodbridge Avenue, Highland Park, 
NJ 08904. Authority sought for pur
chase by transferee of the operating 
rights of transferor as set forth in Cer
tificate MC 22507, issued January 9, 
1974, as follows: General commodities, 
subject to certain restrictions, between 
New York, NY on the one hand, and, 
on the other, points in Westchester 
County, NY, and those in that part of 
CT within 25 miles of Columbus 
Circle, New York, NY. Transferee 
presently holds authority from this 
Commission. Application has not been 
filed for temporary authority under 
section 210a(b).

MC-FC-77798, filed August 2, 1978. 
Transferee: ALL INTERNATIONAL 
DELIVERY, INC., Rural Route 4, Box 
303F, Swanton, OH 43558. Transferor: 
Special Service Delivery, Inc., 3950 De
troit Avenue, Toledo, OH 43612. Rep
resentative: Michael M. Briley, Attor
ney at Law, 300 Madison Avenue, P.O. 
Box 2088, Toledo, OH 43603. Authori
ty sought for purchase by transferee 
of operating rights of transferor as set 
forth in Certificate of Registration 
MC 120906 (Sub. 6 ), issued October 16, 
1974, as follows: General commodities, 
with certain exceptions, between 
Toledo Municipal Airport and the 
Toledo Express Airport, both located 
at or near Toledo, OH on the one 
hand, and, on the other, points in OH, 
restricted to the transportation of 
shipments having an immediately
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prior or subsequent movement by air. 
Transferee presently holds no authori
ty from this Commission. Application 
has not been filed for temporary au
thority under section 210a(b).

MC-FC-77807, filed August 8 , 1978. 
Transferee: STAGECOACH WEST, 
INC., P.O. Box 264, Rapid City, SD 
57709. Transferor: Denver-Colorado 
Springs-Pueblo Motorway, Inc., d.b.a. 
Continental Trailways, 2450 Curtis 
Street, Denver, CO 80205. Representa
tive: James W. Olson, Attorney at 
Law, P.O. Box 1552, Rapid City, SD 
57709. Authority sought for purchase 
by transferee of that portion of the 
operating rights of transferor as set 
forth in Certificate MC 28462 (Sub 8 ), 
issued December 29, 1961, as follows: 
Passengers and their baggage, and ex
press and newspapers in the same ve
hicle with passengers, over regular 
routes, between Deadwood, SD, and 
Belle Fourche, SD, serving all interme
diate points. Transferee presently 
holds no authority from this Commis
sion. Application has not been filed for 
temporary authority under section 
210a(b).

H. G. H omme, Jr., 
Acting Secretary.

[FR Doc. 78-25545 Filed 9-8-78; 8:45 am]

[7035- 01]

[Amendment No. 4 to ICC Order No. 6 
under Revised Service Order No. 1252]

REROUTING TRAFFIC

September 6 , 1978.
To: The Baltimore and Ohio Railroad 
Co.

Upon further consideration of ICC 
Order No. 6 (The Baltimore and Ohio 
Railroad Co), and good cause appear
ing therefor: it is ordered,

ICC Order No. 6 is amended by sub
stituting the following paragraph (g) 
for paragraph (g) thereof:

(g) Expiration date. This order shall 
expire at 11:59 p.m., November 15, 
1978, unless otherwise modified, 
changed or suspended.

Effective date. This amendment 
shall become effective at 11:59 p.m., 
August 31, 1978.

This amendment shall be served 
upon the Association of American 
Railroads, Car Service Division, as 
agent of all railroads subscribing to 
the car service and car hire agreement 
under the terms of that agreement, 
and upon the American Short Line 
Railroad Association. A copy of the 
amendment shall be filed with the Di
rector, Office of the Federal Register.

4034?

Issued at Washington, D.C., August
25,1978.

Interstate Commerce 
Commission 

J oel E. Burns,
Agent.

[FR Doc. 78-25537 Filed 9-8-78; 8:45 am]

[7035- 01]
[Amendment No. 1 to ICC Order No. 59
Under Revised Service Order No. 1252]

REROUTING TRAFFIC

September 6,1978.
To all railroads:

Upon further consideration of ICC 
Order No. 59 (Southern Pacific Trans
portation Cp.) and good cause appear
ing therefor: It is ordered,

ICC Order No. 59 is amended by sub
stituting the following paragraph (g) 
for paragraph (g) thereof:

(g) Expiration date, ih is  order shall 
expire at 11:59 p.m., December 31, 
1978, unless otherwise modified, 
changed or suspended.
' Effective date. This amendment 
shall become effective at 11:59 p.m., 
August 31, 1978.

This amendment shall be served 
upon the Association of American 
Railroads, Car Service Division, as 
agent of all railroads subscribing to 
the car service and car hire agreement 
under the terms of that agreement, 
and upon the American Short Line 
Railroad Association. A copy of the 
amendment shall be filed with the Di
rector, Office of the Federal Register.

Issued at Washington, D.C., August
25,1978.

Interstate Commerce 
Commission 

J oel E. Burns,
Agent.

[FR Doc. 78-25541 Filed 9-8-78; 8:45 am]

[7035- 01]
[Amendment No. 3 to Revised ICC Order
No. 65 under Revised Service Order No.

1252]
REROUTING TRAFFIC

September 6,1978.
To all railroads:

Upon further consideration of Re
vised ICC Order No. 65 (CP Rail and 
Detroit, Toledo, and Ironton Railroad 
Co.), and good cause appearing there
fore: It is ordered,

Revised ICC Order No. 65 is amend
ed by substituting the following para
graph (g) for paragraph (g) thereof:

(g) Expiration date. This order shall 
expire at 11:59 p.m., September 15, 
1978, unless otherwise modified, 
changed, or suspended.

Effective date. This amendment 
shall become effective at 11:59 p.m„ 
August 31,1978.
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This amendment shall be served 
upon the Association of American 
Railroads, Car Service Division, as 
agent of all railroads subscribing to 
the car service and car hire agreement 
under the terms of that agreement, 
and upon the American Short Line 
Railroad Association. A copy of the 
amendment shall be filed with the Di
rector, Office of the Federal Register.

Issued at Washington, D.C., August
29,1978.

Interstate Commerce 
Commission,

J oel E. Burns, .•
Agent

[FR Doc. 78-25543 Filed 9-8-78; 8:45 am]

[7035- 01]
[Amendment No. 3 to ICC Order No. 62 
under Revised Service Order No. 1252]

REROUTING TRAFFIC

To all railroads:
Upon further consideration of ICC 

Order No. 62 (The Chesapeake & Ohio 
Railway Co.) and good cause appear
ing therefor: It is ordered,

ICC Order No. 62 is amended by sub
stituting the following paragraph (g) 
for paragraph (g) thereof:

(g) Expiration date. This order shall 
expire at 11:59 p.m., September 15, 
1978, unless otherwise modified, 
changed, or suspended.

Effective date. This amendment 
shaU become effective at 11:59 p.m., 
August 31,1978.

This amendment shall be served 
upon the Association of American rail
roads, Car Service Division, as agent of 
all railroads subscribing to the car 
service and car hire agreement under 
the terms of that agreement, and upon 
the American Short Line Railroad As
sociation. A copy of this amendment 
shall be filed with the Director, Office 
of the Federal Register.

Issued at Washington, D.C., August
29,1978.

Interstate Commerce 
Commission,

J oel E. Burns,
Agent

[FR Doc. 78-25544 Filed 9-8-78; 8:45 am]
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This section of the FEDERAL REGISTER contains notices of meetings published under the "Government in the Sunshine Act” (Pub. L  94-409), 5 U.S.C. 
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[6351- 01]
1

COMMODITY FUTURES TRADING 
COMMISSION.
TIME AND DATE: 10 a.m., September
14,1978, 8th floor conference room.
PLACE: 2033 K Street NW., Washing
ton, D.C.
STATUS: Closed.

[S-1815-78 Filed 9-7-78; 11:48 am]

[6351- 01]
2

COMMODITY FUTURES TRADING
COMMISSION.
TIME AND DATE: 2 p.m., September
11,1978.
PLACE: 2033 K Street NW., Washing
ton, D.C.
STATUS: Open.
MATTERS TO BE CONSIDERED:
Designation of MidAmerica Commodity Ex

change as a contract market to trade a 
20,000 pound live beef cattle (slaughter) 
contract.

Designation of the Chicago Board of Trade 
as a contract market for futures trading in 
30-day commercial paper loans.

Section 5a(12) approval of regulation 001- 
015 which establish a GNMA futures con
tract with certificate delivery, on the Chi
cago Board of Trade.

CONTACT PERSON FOR MORE IN
FORMATION:

Jane Stuckey, 254-6314.
[S-1816-78 Filed 9-7-78; 11:48 am]

[6351- 01]
3

COMMODITY FUTURES TRADING 
COMMISSION.
TIME AND DATE: Approximately 
4:30 p.m., September 11,1978.
PLACE: 2033 K Street NW., Washing
ton, D.C.

MATTERS TO BE CONSIDERED: 
Application for registration as an asso
ciated person of a futures commission 
merchant.
CONTACT PERSON FOR MORE IN
FORMATION:

Jane Stuckey, 254-6314.
IS-1817-78 Filed 9-7-78; 11:48 am]

[6570- 06]

PLACE: Chairman’s Conference
Room, No. 5240, on the fifth floor of 
the Columbia Plaza Office Building, 
2401 E Street NW., Washington, D.C. 
20506.
STATUS: Open to the public. 
MATTERS TO BE CONSIDERED:

1. Freedom of Information Act Appeal No. 
78-6-FOIA-118, concerning a request by an 
employer charged with discrimination for 
access to investigative files.

2. Freedom of Information Act Appeal No. 
78-7-FOIA-150, concerning a request by a 
party who filed a charge of discrimination 
for access to the file on that charge after 
his right to bring a Title VII action expired. 
' 3. Proposed fiscal year 1979 Private Bar 
Program.

4. Report on Commission Operations by 
the Executive Director.

N o t e .—Any matter not discussed or con
cluded may be carried over to a later meet
ing.
CONTACT PERSON FOR MORE IN
FORMATION:

Marie D. Wilson, Executive Officer,

Executive Secretariat, at 202-634- 
6748.
This notice issued September 6, 

1978.
[S-1823-78 Filed 9-7-78; 3:35 pm]

[6740- 02]
5

September 6, 1978.
FEDERAL ENERGY REGULATORY 
COMMISSION.
TIME AND DATE: 10 a.m., September 
13, 1978.
STATUS: Open.
MATTERS TO BE CONSIDERED: 
Agenda.

N o t e .—Items listed on the agenda may be 
deleted without further notice.
CONTACT PERSON FOR MORE IN
FORMATION:

Kenneth F. Plumb, Secretary, tele
phone 202-275-4166.
This is a list of matters to be consid

ered by the Commission. It does not 
include a listing of all papers relevant 
to the items on the agenda. However, 
all public documents may be examined 
in the office of Public Information.
Power Agenda—161st Meeting, September 

13,1978, Regular Meeting (10 a.m.)
CAP-1. Docket No. ER78-528, Lake Superi

or District Power Co.
CAP-2. Docket No. ER78-521, Indianapolis 

Power Sc Light Co.
CAP-3. Docket No. ER78-524, Michigan 

Power Co.
CAP-4. Docket No. E-9555, The Metropoli

tan Water District of Southern California.
I .  ELECTR IC  RATE MATTERS

ER-1. Docket No. ER78-536, Duke Power 
Co.

ER-2. Docket No. ER78-32, New York Elec
tric Sc Gas Co.

ER-3. Docket No. ER78-559, Consolidated 
Edison Co. of New York.

ER-4. Docket No. ER78-467, Iowa Power & 
Light Co.

ER-5. Docket Nos. ER78-19 (Phase I) and 
ER76-83, Florida Power Sc Light Co.

ER-6. Docket No. E-9574, Florida Power Sc 
Light Co.

ER-7. Docket No. ER76-5, Indiana Sc Michi
gan Power Co.

ER-8. Docket Nos. ER78-70 and ER78-71, 
Pennsylvania Power Sc Light Co.

ER-9. Docket Nos. ER77-465 and ER78-423, 
Oklahoma Gas Sc Electric Co.

-STATUS: Closed.

MATTERS TO BE CONSIDERED: 
Judicial session.
CONTACT PERSON FOR MORE IN
FORMATION:

Jane Stuckey, 254-6314.

4

EQUAL EMPLOYMENT OPPORTU
NITY COMMISSION.

- TIME AND DATE: 9:30 a.m., (eastern 
time), Wednesday, September 13,1978.
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I I .  LICEN SED PROJECT MATTERS
P-1. Project No. 2170, Chugach Electric As

sociation, Inc.
P-2. Project No. 2781, Pacific Gas & Electric 

Co.
P-3. Report on Federal Energy Regulatory 

Commission Activities Under Section 24 of 
the Federal Power Act.
M lSCELLAN OUS AGENDA— lS ls T  M EETIN G ,
September 13,1978, Regular Meeting

CAM-1. Review of Proposed Standby Pro
duction Allocation and Price Regulations 
and Imposed Allocation Fractions Submit
ted by the Secretary of Energy.

CAM-2. Secretary of Energy’s Proposed 
Rule To Amend 10 CFR 430.32, Energy 
Conservation Program for Appliances.

CAM-3. Secretary of Energy’s Proposed Ru
lemaking; Federal Loan Guarantees for 
Development of Underground Coal Mines.

CAM-4. Secretary of Energy’s Proposed 
Regulations Regarding Uranium Enrich
ment Services: Separative Work Charges, 
Base Charges for Natural Uranium and 
Modification of Cost Components.

CAM-5. Pennsylvania Power & Light Co.
M-l. Docket No. R-406, Purchased Gas Cost 

Adjustment Provision in Natural Gas 
Pipeline Companies’ FPC Gas Tariffs.

M-2. Docket No. RM- , Treatment of Re
funds Under Purchased Gas Adjustment 
Clauses.

M-3. Informational Budget Briefing to the 
Commission.

Gas Agenda—161st Meeting, September 13, 
1978, Regular Meeting

CAG-1. Docket No. RP72-136 (PGA No. 78- 
4). Florida Gas Transmission Co.

CAG-2. Docket Nos. CI78-767, CI77-702, 
CI78-499, CI78-501, Pennzoil Louisiana & 
Texas Offshore, Inc.

CAG-3. Docket No. CI78-940, American 
Natural Gas Production Co.

CAG-4. Docket No. CI78-955, Tenneco Oil 
Co. Docket No. CS76-842, Devon Corp. 
Docket Nos. CS76-842, et al., Devon Corp., 
et al. Docket Nos. CS69-4, et al., Hytech 
Energÿ Corp. (formerly Western States 
producing Co., et al.). Docket No. CI78- 
322, Union Texas Petroleum, a division of 
Allied Chemical Corp. Docket No. CI77- 
339, Tenneco Oil Co. Docket No. CI78-987, 
Kerr-McGee Corp. Docket No. CI78-519, 
Gulf Oil Corp. Docket No. CI77-781, Con
tinental Oil Co. Docket No. CI78-869, 
American Natural Gas Production Co. 
Docket No. CI78-781, American Petrofina 
Co. of Texas.Docket No. CI78-966, Amer
ada Hess Corp. Docket No. CI78-945, 
Amerada Hess Corp. Docket Nos. CS76- 
842, et al., Devon Corp. et al. Docket No. 
CI78-400, Amoco Production Co. Docket 
Nos. CS77-364, et al., George J. Ablah, 
d.b.a. Little George Oil Co. and Magnum 
Land Corp. (formerly George J. Ablah, 
d.b.a. Little George Oil Co.), et al. Docket 
No. CI78-950, Quintana Oil & Gas Corp. 
Docket No. CI78-882, Exxon Corp. Docket 
No. CI78-943, Quintana Offshore, Inc. 
Docket No. CS78-265, et al., Gene McDan
iel, et al. Docket No. G-11637, Gulf Oil 
Corp. Docket No. G-7241, Southland Roy
alty Co. Docket No. G-4547, Atlantic Rich
field Co. Docket No. CI78-51, Northwest 
Exploration Co. Docket Nos. CI77-781, 
Continental Oil Co.

CAG-5. Docket No. CP76-530, Transconti
nental Gas Pipe Line Corp.

CAG-6. Docket No. CP78-271, Columbia 
Gas Transmission Corp.

CAG-7. Docket No. CP78-337, Trunkline 
Gas Co.

CAG-8. Docket No. CP-78-50, Trunkline 
Gas Co.

CAG-9. Docket No. CP77-104, Columbia 
Gas Transmission Corp.

CAG-10. Docket No. CP78-365, United Gas 
Pipe Line Co.

CAG-11. Docket Nos. CP78-339 and CP78- 
363, Transcontinental Gas Pipe Line Corp.

I .  P IPELIN E RATE MATTERS
RP-1. Docket No. RP78-66, Cimarron 

Transmission Co.
I I .  PRODUCER MATTERS

CI-1. Docket No. CI78-968, United. Gaa Pipe 
Line Company v. Exchange Oil & Gas 
Corporation.

I I I .  P IPELIN E CERTIFICA TE MATTERS
CP-1. Docket No. CP78-26, United Gas Pipe 

Line Co.
CP-2. Docket No. CP77-01O, Northern Natu

ral Gas Co.
CP-3. Docket No. CP78-4, Transcontinental 

Gas Pipe Line Corp.
K enneth F. P lumb,

Secretary.
[S-1820-78 Filed 9-7-78; 2:07 pm]

[6740- 02]
6

FEDERAL ENERGY REGULATORY 
COMMISSION.
“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
Published September 5, 1978, 43 FR 
39479.
PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 10 a.m., 
September 6 , 1978.
CHANGE IN THE MEETING: The 
following item has been added:

Item No., Docket No., and Company
CP-5. CP78-506, Consolidated Gas Supply 

Corp., et al.
K enneth F. P lumb,

Secretary.
tS-1820-78 Filed 9-7-78; 2:07 pm]

[6210- 01]
7

FEDERAL RESERVE SYSTEM 
(Board of Governors).
“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
Sent to Federal Register on Septem
ber 6,1978.
PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 10 a.m., 
Wednesday, September 13, 1978 (fol
lowing the open portion).
CHANGE IN THE MEETING: The 
closed portion of the meeting of 
Wednesday, September 13, 1978 has 
been canceled.

CONTACT PERSON FOR MORE IN
FORMATION:

Mr. Joseph R. Coyne, Assistant to 
the Board, 202-452-3204.
Dated: September 7,1978.

T heodore E. Allison, 
Secretary of the Board. 

[S-1814-78 Filed 9-7-78; 11:48 am]

[4110- 39]
8 -

NATIONAL COUNCIL ON EDUCA
TIONAL RESEARCH.
DATE AND TIME: September 15, 
1978, 9:30 a.m. to 3:30 p.m.
PLACE: Room 823, National Institute 
of Education, 1200 19th Street NW., 
Washington, D.C.
STATUS: Certification has been re
ceived from the HEW Office of Gener
al Counsel, that in the opinion of that 
office, the NCER “would be author
ized to close portions of iis meeting on 
September 15, 1978, under 5 U.S.C. 
522b(c)(9XB) and 45 CFR 1440.2(a)(9) 
for the purposes of reviewing and dis
cussing with the Director of NIE, the 
proposed executive branch budget for 
fiscal 1980, in particular, the sections 
dealing with the proposed budget and 
funding priorities of NIE.” Agenda 
item 76 will be closed, the rest of the 
agenda remains open to the public.
MATTERS TO BE CONSIDERED:

1. Approval of July 14, 1978 minutes (9:30 
a.m. to 9:35 a.m.)*

2. Director’s Report (9:35 a.m. to 10 a.m.).
3. Discussion with panel for review of Lab

oratory and Center Operations (10 a.m. to 
12:15 p.m.).

4. Swearing-in ceremony for new members 
(1:30 p.m. to 1:45 p.m.).

5. NCER Committee Reports (1:45 p.m. to 
2:15 p.m.).

6. Closed: Executive Session: Fiscal year 
1980 budget (2:15 p.m. to adjournment).
CONTACT PERSON FOR MORE IN
FORMATION:

Mrs. Ella L. Jones, Administrative 
Coordinator, telephone 202-254- 
7900.

P eter M. G erber, 
Chief, National Council 

on Educational Research Staff. 
[S-1819-78 Filed 9-7-78; 12:16 pm]

[7905- 01]
9

RAILROAD RETIREMENT BOARD.
PREVIOUSLY ANNOUNCED TIME 
AND DATE OF THE MEETING: 9:30 
a.m., September 15, 1978.
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CHANGES IN THE MEETING: Addi
tional item to be considered at open 
meeting:

(14) Security (building security)— 
(security of records).
CONTACT PERSON FOR MORE IN
FORMATION:

R. F. Butler, Secretary of the Board, 
Com No. 312-751-4920; FTS No. 387- 
4920. ~

[S-1818-78 Filed 9-7-78; 12:16 pm]

[7910- 01]
10

RENEGOTIATION b o a r d .
DATE AND TIME: Tuesday, Septem
ber 19,1978; 10 a.m.
PLACE: Conference Room, 4th floor, 
2000 M Street NW., Washington, D.C. 
20446.
STATUS!>: Matters 1 through 9 are 
open to public observation. Matters 10 
and 11 are not applicable for status.
MATTERS TO BE CONSIDERED:

1. Approval of minutes of meeting held 
September 12, 1978, and other Board meet
ings, if any.

2. Recommended clearances without as
signment (List 1919):

A. Titanium Metals Corp. of America, 
fiscal year ended December 28,1975.

B. Bliss and Laughlin Industries, fiscal 
year ended December 31,1975.

C. Bethlehem Steel Corp., fiscal year 
ended December 31,1975.

's D. ITT Corp., fiscal years ended De
cember 31, 1973, 1974, and 1975.

3. Exemption recommendations (ACE List 
3006):

A. Rea Magnet Wire Co., Inc., fiscal 
year ended September 30,1976.

B. Stewart Warner Corp., fiscal year 
ended September 30,1976.

4. Special accounting agreement to use the 
accrual basis instead of cash basis of ac
counting: George G. Sharp, Inc., fiscal year 
ended December 31,1976.

5. Special accounting agreement to use 
completed contract basis instead of percent 
of completion as requested by: Libby Dam 
Builders—A joint venture, fiscal year ended 
December 31, 1975.

6. Special accounting agreement to use 
completed contract basis Jnstead of percent 
of completion as requested by: Morrison- 
Knudsen Co. & Associates, fiscal year ended 
December 31, 1975.

7. Special accounting agreement to use ac
crual basis instead of cash basis as requested 
by: Kay & Associates, Inc., fiscal year ended 
December 31, 1975, and all subsequent 
years.

8. Recommended agreement or assign
ment to a division: FMC CORP., consolidat
ed with Gunderson, Inc., fiscal, year ended 
December 31,1971.

9. Recommended clearances without as
signment (List 1920):

A. Technical Services Enterprises, Inc., 
fiscal years ended April 30, 1973 and 
1974.

B. Ex-Cell-O Corp., fiscal years ended 
November 30,1974 and 1975.

C. R. E. Darling Co., Inc., fiscal year 
ended September 30,1976.

C-l Durodyne Inc., fiscal year ended 
March 31, 1976.

D. Kaiser Aluminum Sc Chemical 
Corp., fiscal year ended December 31, 
1975.

E. Kaiser Aluminum Sc Chemical Sales 
Inc., fiscal year ended December 31, 
1975.

F. Standard Pressed Steel Co., fiscal 
year ended December 31,1975.

G. Control Data, fiscal years ended 
December 31, 1973 and 1974.

G-l Computing Devices of Canada, 
fiscal years ended September 30, 1973 
and November 30,1973.

G-2 Control Data Canada Ltd., fiscal 
year ended November 30,1974.

10. Approval of agenda for meeting to be 
held October 3, 1978.

11. Approval of agenda for other meetings, 
if any.
CONTACT PERSON FOR MORE IN
FORMATION:

Kelvin H. Dickinson, Assistant Gen
eral Counsel-Secretary, 2000 M 
Street NW., Washington, D.C. 20446, 
202-254-8277.
Dated September 7,1978.

G oodwin Chase,
Chairman.

[S-1822-78 Filed 9-7-78; 2:41 pm]

[8010- 01]
11

SECURITIES AND EXCHANGE 
COMMISSION.
“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 39216, August 29, 1978.
STATUS: Closed meeting.
PLACE: Room 825, 500 North Capitol 
Street, Washington, D.C.
TIME AND DATE PREVIOUSLY AN
NOUNCED: Thursday, September 7, 
1978.
CHANES IN THE MEETING: The fol
lowing additional items will be consid
ered at the closed meeting, following 
the 10 a.m. open meeting, on Thurs
day, September 7,1978:

Consideration of amicus participation. 
Formal order of investigation.
Litigation matter.
Settlement of injunctive action.
Commissioners Loomis, Evans, Pol

lack, and Karmel determined that 
Commission business required consid
eration of these matters and that no 
earlier notice thereof was possible.

September 6,1978.
IS-1813-78 Filed 9-7-78; 9:10 am]

[8010- 01]
12

SECURITIES AND EXCHANGE 
COMMISSION.

Notice is hereby given, pursuant to 
the provisions of the Goverruhent in 
the Sunshine Act, Pub. L. 94-409, that 
the Securities and Exchange Commis
sion will hold the following meetings 
during the week of September 11, 
1978, in Room 825, 500 North Capitol 
Street, Washington, D.C.

A closed meeting will be held on 
Wednesday, September 13, 1978, at 10 
a.m. An open meeting will be held on 
Thursday, September 14, 1978, at 10 
a.m.

The Commissioners, their legal assis
tants, the Secretary of the Commis
sion, and recording secretaries will 
attend the closed meeting. Certain 
staff members who are responsible for 
the calendared matters may be pres
ent.

The General Counsel of the Com
mission, or his designee, has certified 
that, in his opinion, the items to be 
considered at the closed meeting may 
be considered pursuant to one or more 
of the exemptions set forth in 5 U.S.C. 
552b(e)(4)(8)(9)(A) and (10) and 17 
CFR 200.402 (a)(8)(9)(i) and (10).

Chairman Williams, and Commis
sioners Loomis, Evans, Pollack and 
Karmel determined to hold the afore
said meetings in closed session.

The subject matter of the closed 
meeting scheduled for Wednesday, 
September 13, 1978, at 10 a.m., will be:

Formal orders of investigation.
Freedom of Information Act appeal.
Institution of administratve proceedings 

of an enforcement nature.
Institution of injunctive actions.
Regulatory matter bearing enforcement 

implications.
Report of investigation.
Settlement of administrative proceedings 

of an enforcement nature.
Settlement of injunctive action.
Other litigation matters.
The subject matter of the open 

meeting scheduled for Thursday, Sep
tember 14,1978, at 10 a.m. will be:

1. Consideration of whether or not to rein
state Bruce Flamm to practice before the 
Commission as an accountant. For further 
information, please contact Ernest Ten 
Eyck at 202-755-7471.

2. Consideration of the application of 
John R. Patterson to reenter the securities 
business as a registered representative, with 
Offerman Sc Co., Inc., a registered broker- 
dealer, in a nonsupervisory, nonproprietary 
capacity. For further information, please 
contact Michael F. Perlis at 202-775-1650.

3. Consideration of the application of 
Harry Adler for a letter advising him that 
the staff will recommend to the Commission 
that he be permitted to return to the securi
ties business if and when he demonstrates 
that he has a specfic prospective employer 
and that he will be adequately and appro-
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priately supervised. For further informa
tion, please contact Michael F. Perils at 202- 
755-1650.

4. Consideration of two releases announc
ing (a) the adoption of proposed amend
ments to Securities Exchange Act Rule 10b- 
10 <17 CFR 240.10b-10), and <b) a proposal 
to adopt Securities Exchange Act Rule 
15c2-12 to require disclosure of mark-downs 
in “riskless” principal transactions in mu
nicipal securities. For further information, 
please contact Jeffrey R. Steele at 202-755- 
7587.

5. Consideration of whether or not the 
Commission should permit the American 
Stock Exchange, Inc., through modification 
of its listing standards, to expand the uni
verse of securities eligible to'be listed and 
traded thereon; if listed, these securities 
would be subject to the Exchange’s restric
tions on off-board principal transactions* 
For further information, please contact Mi
chael J. Kulczak at 202-755-7484.

6. Consideration of whether or not the 
Commission should authorize the Division

SUNSHINE ACT MEETINGS

of Corporation Finance to issue a letter that 
affirms the position taken in the Division’s 
letter of March 21, 1978. That letter denied 
a no-action request from the Puerto Rico 
Industrial, Medical and Environmental pol
lution Control Facilities Financing Authori
ty in regard to a proposed offering of indus
trial development bonds without compliance 
with the registration requirements of the 
Securities Act of 1933 or the filing and 
qualification provisions of the Trust Inden
ture Act of 1939. These bonds would not 
necessarily satisfy the qualifications for ex
emption from Federal taxation under sec
tion 103(a)(1) of the Internal Revenue Code 
of 1954 that are specified in exemptive sec
tion 3(a)(2) of the Securities Act; the bonds 
are, however, exempted by a different 
statue from all Federal, State and local tax
ation. For further information, please con
tact Jennifer Sullivan at 202-376-8090.

7. Consideraton of proposed Rule 480 and 
conforming amendment to Rule 459 con
cerning automatic effectiveness of post-ef
fective amendments to regislation state

ments on Form S-8 and possible expansion 
of Rule 153 to permit delivery of prospec
tuses relating to securities registered on 
that form which are traded in unsolicited 
transactions on the automated quotation 
system of a national securities association 
registered under Secton 15A of the Ex
change. Act. For further information, 
please^ contact John Granda at 202-755- 
1750.

8. Consideration of proposed amendments 
to Rules 144 and 148 under the Securities 
Act of 1933 which would relax the volume 
limitation and brokerage transaction re
quirements of thesé rules. For further infor- 
maton, please contact Peter J. Romeo at 
202-755-1240.

For futher information, please con
tact John Ketels at 202-755-1129.

September 6,1978.

[S-1821-78 Filed 9-7-78; 2:07 pml
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[4110- 85]
DEPARTMENT OF HEALTH, 

EDUCATION, AND WELFARE

Public Health Service 

[42 CFR Part 110]

HEALTH MAINTENANCE ORGANIZATIONS

Requirements for a  Health Maintenance 
Organization

AGENCY: Public Health Servicé, 
HEW.
ACTION: Notice of proposed rulemak
ing.
SUMMARY: This notice sets forth 
proposals for amending the require
ments regarding the organization and 
operation of qualified health mainte
nance organizations (HMO's) that 
were published on June 8, 1977, in the 
F ederal Register. Certain provisions 
have been added or changed or both in 
response to the HMO Amendments of 
1976 to provide greater detail in identi
fying members of the medical group 
and staff of the HMO; defining con
tractual arrangements for the provi
sion of basic and supplemental health 
services; and greater emphasis has 
been given to the importance of the 
policy making body and of the plan 
management in meeting the fiscal via
bility requirement of the law. Interest
ed parties are invited to submit writ
ten comments and suggestions con
cerning the proposed rules.
DATE: Comments must be received on 
or before November 13,1978.
ADDRESSES: Written comments 
should be sent to the Director, Office 
of Health Maintenance Organizations, 
Office of the Assistant Secretary for 
Health, Park Building, 3rd Floor, 
12420 Parklawn Drive, Rockville, Md. 
20857. The comments will be available 
for public inspection and copying at 
the above address between the hours 
of 8:30 a.m. and 5 p.m., Monday 
through Friday, except for Federal 
holidays.
FOR FURTHER INFORMATION 
CONTACT:

Howard R. Veit, Director, Office of 
Health Maintenance Organizations, 
Park Building, 3rd Floor, 12420 
Parklawn Drive, Rockville, Md. 
20857, 301-443-4106.

SUPPLEMENTARY INFORMATION: 
On June 8, 1977, the Secretary pub
lished interim regulations in the F ed
eral R egister (42 FR 29400-16) to im
plement certain provisions of Title 
XIII of the Public Health Service Act, 
as amended by Pub. L. 94-460, the 
Health Maintenance Organization 
Amendments of 1976. The interim reg

ulations allowed organizations to qual
ify under the less restrictive provisions 
of the amended law. In the preamble 
to the interim regulations, the Depart
ment stated its intent to issue a Notice 
of Proposed Rulemaking which would 
propose to revise the interim regula
tions and to implement all provisions 
of the amended law. Based on the new 
law and 4 years of program experi
ence, a number of changes are pro
posed in the regulations.

Significant changes are summarized 
as follows:

A definition of “medical group 
member” is provided in § 110.101 to 
clarify the identity of those to whom 
the term “member” applies in the defi
nition of a medical group and in the 
requirements for continuing educa
tion.

The term “direct service contract” 
refers to the method of providing 
health services through health profes
sionals other than members of the 
HMO’s staff or through entities other 
than medical groups or individual 
practice associations, and has been de
fined in § 110.101.

A definition of “staff of the HMO” 
is provided in § 110.101 to assure a 
clear distinction between health pro
fessionals employed by the HMO and 
arrangements made with health pro
fessionals through direct service con
tracts, as well as to provide explicit re
quirements that an organization must 
meet to qualify as a staff model HMO.

The health status and enrollment 
requirements of § 110.108(f) have been 
clarified by defining the term “group” 
as used in that section.

Section 110.102(d) has been added to 
include the Department’s long-stand
ing interpretation of the requirements 
of Title XIII, that a qualified HMO 
may not offer prepaid health services 
which do not include all the basic 
health services set forth in 
§ 110.102(a). This limitation is not to 
be construed as interfering with the 
right of the HMO to conduct unrelat
ed business, including the provision of 
other than prepaid health care and 
the selling of health insurance.

Section 110.104(a)(2) has been added 
to specify the unusual circumstances 
under which the Secretary may waive 
the requirement that after its third 
year of operation a qualified HMO 
may not provide services through a 
medical group which does not devote 
at least 35 percent of its professional 
activity to services to the HMO’s en- 
rollees. The first circumstance, (A), 
recognizes that a large group which 
comprises more than 20 percent of the 
physicians in a community will have 
responsibilities to that community 
other than through the HMO. In that 
context, the group can provide full 
service to the enrollees of the HMO 
and still fail to meet the 35 percent re

quirement. The second circumstance, 
(B), recognizes that the HMO may 
have insufficient members to require 
utilization of 35 percent of the group’s 
services. The third, (C), recognizes 
that a medical group may serve two or 
more HMO’s and permits the require
ment to be waived if these HMO’s uti
lize 35 percent of the group’s services 
in the aggregate.

Section 110.104(c)(3) requires that 
the HMO provide in its contract with 
a medical group or individual practice 
association that these entities assume 
financial risk for the services provided 
by their health professionals, as well 
as for a portion of the risk for hospi
talization costs of the enrollees they 
serve. In addition, § 110.104(c) provides 
that the HMO's contracts with these 
entities must include provisions requir
ing acceptance by health professionals 
associated with these entities of con
trol mechanisms which will assist in a 
cost-effective operation. While other 
approaches may be found acceptable, 
set forth below are examples of ap
proaches which the Secretary would 
accept as meeting these requirements:

1. HMO-Medical G roup Contract

Health professional services. An 
HMO contracts with a medical group 
for a specific range of services and the 
medical group agrees to provide or ar
range for the provision of the services 
of health professionals which are pro
vided as basic health services with the 
exception of medically necessary 
emergency services not provided 
through the HMO, inpatient hospital 
services provided by employees or 
staff of a hospital or provided by staff 
of other entities, and unusual or infre
quently used services. The medical 
group agrees that it will provide these 
services in exchange for an agreed 
upon monthly capitation-based pay
ment from the HMO. Also, the medi
cal group agrees that it will be at fi
nancial risk for costs in excess of the 
capitation-based payment. It must 
make up from its own resources any 
deficits which result from costs ex
ceeding capitation payments. It re
tains any surpluses which may result 
from capitation payments exceeding 
actual costs. The distribution of any 
surpluses to the individual physicians 
is at the discretion of the medical 
group.

Hospitalization costs. An additional 
provision of the contract between the 
HMO and the medical group provides 
that the medical group is at risk for a 
portion of the member hospitalization 
costs. Prior to the beginning of each 
fiscal year, the HMO and the medical 
group agrees upon a projected rate of 
hospitalization for the coming year. 
To the extent that the actual utiliza
tion rate falls below the projected 
rate, the medical group may receive a
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portion of the savings attributable to 
the difference. Likewise, to the extent 
that actual utilization exceeds projec
tions, the medical group agrees to re
imburse the HMO for the excess 
amount up to a maximum of, for ex
ample, 15 percent of the capitation re
ceived from the HMO.

The distribution to the individual 
physicians of any hospital-related sur
plus funds is at the discretion of the 
medical group. All determinations of 
costs, surpluses, and deficits are made 
according to written procedures 
agreed to by both parties.

2. HMO-Individual P ractice 
Association Contract

Health professional services. An 
HMO contracts with an individual 
practice association for a specific 
range of services and the individual 
practice association agrees to provide 
or arrange for the provision of the ser
vices of health professionals which are 
provided as basic health services with 
the exception of medically necessary 
emergency services not provided 
through the HMO, inpatient hospital 
services provided by employees or 
staff of a hospital or provided by staff 
of other entities, and unusual or infre
quently used services. The individual 
practice association agrees that it will 
provide these services in exchange for 
an agreed upon monthly capitation- 
based payment from the HMO. Also« 
the individual practice association 
agrees that it will be at financial risk 
for costs in excess of the capitation- 
based payment.

Risk pool The individual practice as
sociation pays its physicians and other 
health professionals on the basis of 85 
percent of billed charges: Provided, 
That the maximum allowable charge 
will be at the 80th percentUe of usual, 
customary, and reasonable charges for 
the service in that area. The 15 per
cent which is held back by the individ
ual practice association constitutes a 
risk pool to cover the individual prac
tice association’s excess cost for physi
cian and other health professional ser
vices. The health professionals of the 
individual practice association agree, 
however, to make up from their own 
resources any deficits which may 
result from costs exceeding capitation 
payments which the risk pool may not 
cover.

Hospitalization costs. The contract 
between the HMO and the individual 
practice association provides that the 
IPA is at risk for a portion of the 
member hospital costs. Prior to the be
ginning of each fiscal year, the HMO 
and the individual practice association 
agree upon a projected rate of hospi
talization for the coming year. To the 
extent the actual utilization rate falls 
below the projected rate, the individu
al practice association may receive a

portion of the savings attributable to 
the difference. Likewise, to the extent 
that actual utilization exceeds projec
tions, the individual practice associ
ation agrees to reimburse the HMO 
for the excess amount up to a maxi
mum of, for example, 15 percent of 
the capitation payment received from 
the HMO. The distribution to the indi
vidual physicians of any hospital-relat
ed surplus funds is at the discretion of 
the indivdual practice association. All 
determinations of costs, surpluses, and 
deficits are made according to written 
procedures agreed to by both parties.

Section 1301<c) of the act provides 
that each HMO shall have a fiscally 
sound operation. In order to assure an 
adequate basis on which to assess 
fiscal soundness, the reporting re
quirements of § 110.108(o)(2) have 
been expanded to require HOMO’S to 
identify their affiliates, and to require 
HMO’s to submit to the Secretary 
combining financial statements which 
include financial information pertain
ing to these affiliates. The term “affil
iate” has been defined at § 110.101 in 
order to clearly identify the entities to 
which these new reporting require
ments apply. In addition, the fiscal 
soundness provisions of § 110.108(a) 
have been expanded at § 110.108(a)(7) 
with respect to the contracts entered 
into by HMO’s for the purchase of 
goods and services. In assessing fiscal 
soundness, the Secretary will closely 
scrutinize these contracts, giving con
sideration to whether the contract 
price exceeds what a prudent and cost- 
conscious buyer would pay for the 
goods and services involved.

Section 110.105(a)(3) has been ex
panded to clarify the flexibility for 
pricing which exists under a communi
ty rating system. Under a community 
rating system, rates of payments for 
health services would be based on the 
average per-member per-month reve
nue required by the HMO to meet its 
projected operating costs, capital, and 
reserve costs and generate surplus. (It 
is recognized that in their startup peri
ods many HMO's anticipate initial op
erating deficits, and that therefore, 
rates of payment would not be calcu
lated to generate revenues sufficient 
to cover all of these costs.) Flexibility 
is necessary for the HMO to respond 
effectively to the various purchasing 
practices of employers. Copies of tech
nical papers explaining community , 
rating are available upon request from 
the Office of the Director, Office of 
Health Maintenance Organizations, at 
the address set forth above. In addi
tion, guidelines are being developed 
with respect to the implementation of 
certain provisions in Subpart A, such 
as the organizational structure of an 
HMO; and the level of basic and sup
plemental health services, including 
medically necessary health services. As

these guidelines are developed and re
lated  policy issues are resolved, infor
m ation about these policies and th e  
availability of guidelines will be pub
lished in th e  F ederal R egister.

Policy issues regarding the nature 
and extent of participation by third 
parties, i.e„ contractors and other non- 
HMO entities including medical 
groups and individual practice associ
ations, in HMO activities such as man
agement services, marketing, consult
ing services, and providing or arrang
ing for health services are also being 
addressed by the Department. When 
these issues have been resolved, fur
ther amendments for Subpart A may 
be proposed and published as a Notice 
of Proposed Rulemaking in the Feder
al R egister.

Section 110.109(a), concerning spe
cial requirements for HMO’s which 
contract to provide, services under 
Title XVIII or Title XIX of the Social 
Security Act, has been simplified and 
now only refers to the fact that an 
HMO serving Title XVIII or XIX 
beneficiaries must meet the applicable 
requirements of those titles and their 
related regulations.

The Assistant Secretary for Health 
for the Department of Health, Educa
tion, and Welfare, with the approval 
of the Secretary of Health, Education, 
and Welfare, hereby proposes to revise 
Subpart A of 42 CFR Part 110.

Dated: July 27, 1978.
J ulius B. R ichmond, 

Assistant Secretary for Health.
Approved: August 14,1978.

Joseph A. Califano, Jr.,
Secretary.

Sub port A — Requirement* for a Health Maintenance 
Organization

Sec.
110.101 Definitions.
110.102 Health benefits plan: Basic health 

services.
110.103 Health benefits plan: Supplemen

tal health services.
110.104 Provision of basic and Supplemen

tal health services.
110.105 Payment for basic health services.
110.106 Payment for Supplemental health 

services.
110.107 Availability, accessibility, and con

tinuity of basic and supplemental health 
services.

110.108 Organization and operation.
110.109 Special requirements: Titles XVIII 

and XIX of the Social Security Act.
110.110 Special requirements: Federal Em

ployees’ Health Benefits Program.
Authority: Sec. 215, 58 Stat. 690 (42 

U.S.C. 216); secs. 1301-1316, as amended, 90 
Stat. 1945-1960 (42 U.S.C. 300e-300e-I5).

Subpart A — Requirements for a  Health 
Maintenance Organization

§ 110.101 Definitions.
As used in this part:
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“Act” means the Public Health Serv
ice Act.

“Affiliate” of an HMO means an in
dividual who owns or controls an 
HMO, or a partnership, corporation, 
association, or other group, which is . 
under common financial or beneficial 
ownership or under common director
ship or trusteeship with the HMO, 
either directly or indirectly and which 
either provides a substantial portion 
of the HMO’s revenue, health care ser
vices, or management services or re
ceives a substantial portion of its rev
enues, health care services, or manage
ment services from the HMO.

“Basic health services” means 
health services described in 
§ 110.102(a).

“Community rating system” means a 
system of fixing rates of payments for 
health services which meets the re
quirements of § 110.105(a)(3).

“Comprehensive health services” 
means as a minimum the following 
services which may be limited as to 
time and cost:

(1) Physician services (§ 110.102-
(a)(1));

(2) Outpatient services and inpatient 
hospital services (§ 110.102(a)(2 ));

(3) Medically necessary emergency 
health services (§ 110.102(a)(3)); and

(4) Diagnostic laboratory and diag
nostic and therapeutic radiologic ser
vices (§ 110.102(a)(6 )).

“Direct service contract” means a 
contract for the provision of basic or 
supplemental health services or both 
between an HMO and ( l ) a  health pro
fessional other than a member of the 
staff of the HMO, or (2) an entity 
other than a medical group or an indi
vidual practice association.

“Health maintenance organization” 
(HMO) means a legal entity which 
provides or arranges for the provision 
of basic and supplemental health ser
vices to ite members in the manner 
prescribed by, is organized and operat
ed in the manner prescribed by, and 
otherwise meets the requirements of, 
section 1301 of the Act and the regula
tions of this subpart.

“Health professionals” means physi
cians (doctors of medicine and doctors 
of osteopathy), dentists, nurses, podia
trists, optometrists, physicians’ assis
tants, clinical psychologists, social 
workers, pharmacists, nutritionists, oc
cupational therapists, physical thera
pists, and other, professionals engaged 
in the delivery of health services who 
are licensed, practice under an institu
tional license, are certified, or practice 
under authority of the HMO, a medi
cal group, individual practice associ
ation, or other authority consistent 
with State law.

“Individual practice association” 
means a partnership, association, cor
poration, or other legal entity:

(1) Which delivers or arranges for 
the delivery of health services and 
which has entered into a written ser
vices arrangement or arrangements 
with health professionals, a majority 
of whom are licensed to practice medi
cine or osteopathy. The written ser
vices arrangement shall provide:

(i) That these health professionals 
shall provide their professional ser
vices in accordance with a compensa
tion arrangement established by the 
entity; and

(ii) To the extent feasible:
(A) For the sharing by these health 

professionals of health (including 
medical) and other records, equip
ment, and professional, technical, and 
administrative staff; and

(B) For • the arrangement and en
couragement of the continuing educa
tion of these health professionals in 
the field of clinical medicine and relat
ed areas.

“Medical group” means a partner
ship, association, corporation, or other 
group:

(1) Which is composed of health pro
fessionals licensed to practice medicine 
or osteopathy and of such other li
censed health professionals (including 
dentists, optometrists, and podiatrists) 
as are necessary for the provision of 
health services for which the group is 
responsible;

(2) A majority of the members of 
which are licensed to practice medi
cine or osteopathy; and

(3) The members of which:
(i) As their principal professional ac

tivity (over 50 percent individually) 
engage in the coordinated practice of 
their profession and as a group re
sponsibility have substantial responsi
bility (over 35 percent in the aggregate 
of their professional activity) for the 
delivery of health services to members 
of an HMO;

(ii) Pool their income from practice 
as members of the group and distrib
ute it among themselves according to a 
prearranged salary or drawing account 
or other similar plan unrelated to the 
provision of specific health services;

(iii) Share health, (including medi
cal) records and substantial portions 
of major equipment and of profession
al, technical, and administrative staff;

(iv) Arrange for and encourage con
tinuing education in the field of clini
cal medicine and related areas for the 
members of the group and health pro
fessionals employed by the group; and

(v) Establish an arrangement where
by a member’s enrollment status in 
not known to the health professional 
who provides health services to the 
member.

“Medical group member” means a 
health professional engaged as a part
ner, associate,^ or shareholder in the 
medical group, or any other health 
professional employed by the group

who may be designated as a medical 
group member by the medical group.

"Medically underserved population” 
means the population of an urban or 
rural area designated by the Secretary 
as an area with a shortage of personal 
health services. Designations of urban 
or rural areas will be made by the Sec
retary as described in § 110.203(g).

“Member”, when used in connection 
with an HMO, means an individual 
who has entered into a contractual re
lationship with the HMO or on whose 
behalf a contractual arrangement has 
been entered into with the HMO 
under which the HMO assumes the re
sponsibility for the provision to such 
member of basic health services and 
such supplemental health services as 
may be contracted for.

“Nonmetropolitan area” means an 
area no part of which is within an area 
designated as a standard metropolitan 
statistical area by the Office of Man
agement and Budget and which does 
not contain a city whose population 
exceeds 50,000 individuals.

“Policymaking body” of an HMO 
means a board of directors, governing 
body, or other body of individuals 
which has the authority to establish 
policy for the HMO.

“Rural area” means any area not 
listed as a place having a population of 
2,500 or more in Document No. PC(1)- 
A, “Number of Inhabitants”, table VI, 
“Population of Places”, and not listed 
as an urbanized area in table XI, “Pop
ulation of Urbanized Areas” of the 
same document (1970 Census or most 
recent update of this document, 
Bureau of Census, U.S. Department of 
Commerce).

“Secretary” means the Secretary of 
Health, Education, andx Welfare, and 
any other officer or employee of the 
Department of Health, Education, and 
Welfare to whom the authority in
volved has been delegated.

“Service area” means the geographic 
area as defined through zip codes, 
census tracts, or other geographic sub
divisions, found by the Secretary to be 
the area within which the HMO pro
vides or arranges for basic and supple
mental health services that are availa
ble and accessible to its members as re
quired by section 1301(b)(4) of the act.

“Staff of the HMO” means health 
professionals who are employees of 
the HMO and who:

(1) Provide services to HMO mem
bers at an HMO facility subject to the 
staff policies and operational proce
dures of the HMO;

(2) Engage in the coordinated prac
tice of their'profession and provide to 
members of the HMO health services 
which the HMO has contracted to pro
vide;

(3) Share medical and other records, 
equipment, and professional, techni-
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cal, and administrative staff of the 
HMO;

(4) Participate in continuing educa
tion in their professional field as pro
vided or arranged for by the HMO; 
and

(5) Provide their professional ser
vices in accordance with a compensa
tion arrangement, other than fee-for- 
service, established by the HMO. This 
arrangement may include, but is not 
limited to fee-for-time, retainer or 
salary. «

“Subscriber” means a member who 
has entered into a contractual rela
tionship with the HMO or who under 
the HMO group health services agree
ment is responsible for making basic 
health services payments to the HMO 
or on whose behalf these payments 
are made.

“Supplemental health services” 
means the health services described in 

, § 110.103(a).
“Unusual or infrequently used 

health services” means:
(1) Those health services which are 

projected to involve fewer than 1 per
cent of the encounters per year for the 
entire HMO membership, or,

(2) Those health services the provi
sion of which, given the enrollment 
projection of the HMO and generally 
accepted staffing patterns, is projected 
will require less than 0.25 full-time- 
equivalent health professionals.
§ 110.102 Health benefits plan: Basic 

health services.
(a) An HMO shall provide or arrange 

for the provision of basic health ser
vices to its members as needed and 
without limitations as to time and cost 
other than those prescribed in the act 
and these regulations, as follows:

(1) Physician services (including con
sultant and referral services by a phy
sician), which shall be provided by a li
censed physician, or if a service of a 
physician may also be provided under 
applicable State law by other health 
professionals, an HMO may provide 
the service through these other heath 
professionals;

(2) Outpatient services, which shall 
include diagnostic services, treatment 
services, and X-ray services, for pa
tients who are ambulatory and may be 
provided in a nonhospital based health 
care facility or at a hospital; inpatient 
hospital services, which shall include 
but not be limited to, room and board, 
general nursing care, meals and special 
diets when medically necessary, use of 
operating room and related facilities, 
use of intensive care unit and services, 
X-ray services, laboratory, and other 
diagnostic tests, drugs, medications, 
biologicals, anesthesia and oxygen ser
vices, special duty nursing when medi
cally necessary, physical therapy, radi
ation therapy, inhalation therapy, and 
administration of whole blood and
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blood plasma; outpatient services and 
inpatient hospital services shall in
clude short-term rehabilitation ser
vices when medically necessary;

(3) Instructions to its members on 
procedures to be followed to secure 
medically necessary emergency health 
services both in the service area and 
out of the service area;

(4) At least 20 outpatient visits per 
member per year, as may be necessary 
and appropriate for short-term evalua
tive or crises intervention, mental 
health services, or both;

(5) Diagnosis, medical treatment and 
referral services (including referral 
services to appropriate ancillary ser
vices) for the abuse of or addiction to 
alcohol and drugs;

(i) Diagnosis and medical treatment 
shall include detoxification for alco
holism or drug abuse on either an out
patient or inpatient basis, whichever is 
medically determined to be appropri
ate, in addition to treatment for other 
medical conditions; >

(ii) Referral services may be either 
for medical or for nonmedical ancil
lary services. Medical services shall be 
a part of basic health services; non
medical ancillary services (such as vo
cational rehabilitation, employment 
counseling), need not be a part of basic 
health services;

(6 ) Diagnostic laboratory and diag
nostic and therapeutic radiology ser
vices in support of basic health ser
vices;

(7) Home health services provided at 
a member’s home by health care per
sonnel, as prescribed or directed by 
the responsible physician or other au
thority designated by the HMO; and

(8 ) Preventive health services, which 
shall be made available to members 
and shall include at least the follow
ing:

(i) A broad range of voluntary 
family planning services;

(ii) Services for infertility;
(iii) Well-child care from birth;
(iv) Periodic health evaluations for 

adults;
(v) Eye and ear examinations for 

children through age 17, to determine 
the need for vision and hearing correc
tion; and

(vi) Pediatric and adult immuniza
tions, in accord with accepted medical 
practice.

(b) In addition, an HMO may in
clude a health service described as a 
supplemental health service in 
§ 110.103 in the basic health services 
provided or arranged for its members 
for a basic health services payment.

(c) The following are not required to 
be provided as basic health services:

(1) Corrective appliances and artifi
cial aids;

(2) Mental health services, except as 
required under section 1302(1 )(D) of
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the Act and paragraph (aX4) of this 
section;

(3) Cosmetic surgery, unless medical
ly necessary;

(4) Prescribed-drugs and medicines 
incidental to outpatient care;

(5) Ambulance services, unless medi
cally necessary;

(6 ) Care for military service connect
ed disabilities for which the member is 
legally entitled to services and for 
which facilities are reasonably availa
ble to this member;

(7) Care for conditions that State or 
local law requires be treated in a 
public facility;

(8 ) Dental services;
(9) Vision and hearing care except as 

required by section 1302(1 XHXvi) and 
paragraph (a)(8 ) of this section;

(10) Custodial or domicilary care;
(11) Experimental medical, surgical, 

or other experimental health care pro
cedures unless approved as a basic 
health service by the policymaking 
body of the HMO;

(12) Personal or comfort items and 
private rooms, unless medically neces
sary during inpatient hospitalization;

(13) Whole blood;
(14) Long term physical therapy and 

rehabilitation; and
(15) Durable medical equipment for 

home use (such as wheel chairs, surgi
cal beds, respirators, dialysis ma
chines).

(d) An HMO may not offer to pro
vide or arrange for the provision of 
basic health services oh a prepayment 
basis which do not include all the 
basic health services set forth in para
graph (a) of this section or which are 
limited as to time and cost except in a 
manner prescribed by this subpart.
§ 110.103 Health benefits plan: Supple

mental health services.
(a) Each HMO may provide to its 

members any of the following health 
services^ which may be limited as to 
time and cost:

(1) Services of facilities for interme
diate and long-term care;

(2) Vision and hearing care not in
cluded as a basic health service;

(3) Dental services;
(4) Mental health services not in

cluded as a basic health service;
(5) Long-term physical medicine and 

rehabilitative services (including phys
ical therapy);

(6) Prescription drugs prescribed in 
the course of provision of basic outpa
tient or supplemental health services; 
and

(7) Other health services which are 
not included as basic health services 
and which have been approved by the 
Secretary for delivery as supplemental 
health services.

(b) An HMO shall determine the 
level and scope of supplemental health 
services included with basic health ser-
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vices provided to its members for a 
basic health services payment or those 
services offered to its members as sup
plemental health services.

(c) An HMO is authorized, in con
nection with the prescription or provi
sion of prescription drugs, to maintain, 
review, and evaluate a drug use profile 
of its members receiving such services, 
evaluate patterns of drug utilization to 
assure optimum drug therapy, and 
provide for instruction of its members 
and of health professionals in the use 
of prescription and nonprescription 
drugs. Each HMO providing these ser
vices shall insure that:

(1) The program is developed jointly 
by the physicians and pharmacists as
sociated with the HMO;

(2) The objectives of the program 
are explained to all health profession
als and members of the HMO;

(3) Individual rights are protected 
and that all information regarding and 
identifying an idividual is available 
only to appropriate health profession
als of the HMO and to the individual 
member at his request;

(4) The primary thrust of the pro
gram is optimum drug therapy for the 
individual member of the HMO; and

<5) The information obtained in 
drug utilization review is utilized in 
educational programs for professionals 
and members of the HMO.
§ 110.104 Provision of basic and supple

mental health services.
(a)(1) The services of health profes

sionals which are provided as basic 
health services shall, except as pro
vided ip paragraph (d) of this section, 
be provided or arranged for through 
health professionals who are em
ployed by the HMO as members of the 
staff of the HMO, through a medical 
group or groups, through an individu
al practice association or associations, 
through health professionals who 
have direct service contracts with the 
HMO for the provision of these ser
vices, or through any combination of 
staff, medical group or groups, individ
ual practice association or associ
ations, or health professionals who 
have direct service contracts with the 
HMO.-

(2) Within the 3-year period begin
ning with the month following the 
month in which an HMO is found by 
the Secretary to be qualified, these 
services may also be provided by an 
entity which would be a medical group 
for the purposes of this subpart but 
for the requirements of subparagraph
(3 )(i) of the definition of medical 
group in § 110.101. After this 3-year 
period, these services may be provided 
by such an entity only if the Secretary 
determines that the principal profes
sional activity (over 50 percent individ
ually) of the entity’s members is the 
coordinated practice of their profes

sion, amd (i) at least 20 percent of the 
physicians in the HMO’s service area 
are members of the entity, or (ii) the 
HMO has an insufficient number of 
members to require utilization of 35 
percent of the entity’s services, or (iii) 
the entity serves two or more HMO’s 
which in the aggregate utilize at least 
35 percent of the entity’s services.

(b) An HMO may not in any of its 
fiscal years enter into direct service 
contracts if the amounts projected to 
be paid under these direct service con
tracts for basic and supplemental 
health services exceed 15 percent of 
the total amount projected to be paid 
in that fiscal year by the HMO to all 
physicans for the provision of basic 
and supplemental health services, or, 
if the HMO principally serves a rural 
area, 30 percent of this amount. How
ever, this limitation does not apply tp 
direct service contracts with entities 
which but fo jthe requirements of sub- 
paragraph (3)(i) of the definition of 
“medical group” in § 110.101 would be 
medical groups and to contracts for 
services described in paragraph (d) of 
this section.

(c) HMO contracts with health pro
fessionals, medical groups, individual 
practice associations, or other entities 
for the provision of basic and supple
mental health services shall include at 
least the following:

(1) A description of responsibilities 
of the parties to the contract;

(2) The agreed upon compensation 
for services;

(3) An agreement by the medical 
group or individual practice associ
ation to provide or arrange for the 
provision of all medically necessary 
basic and supplemental health services 
which are covered by the contract to 
members of the HMO for the agreed 
upon compensation. In the case of a 
contract with an individual practice 
association, the IPA shall be required 
to include in its services arrangement 
with its health professionals a require
ment that they provide all medically 
necessary services covered under such 
arrangement to HMO members with
out regard to whether funds of the 
IPA are available for payment to the 
health professionals for such services;

(4) Provisions requiring that an 
agreed upon portion of the amount of 
the HMO’s hospitalization costs ex
ceeding its yearly budget estimates 
which is attributable to inpatient utili
zation in excess of the projected rate 
of utilization on which budget esti
mates are based shall be paid to the 
HMO by the medical group or IPA;

(5) Provisions requiring acceptance 
by health professionals associated 
with medical groups and individual 
practice associations of control mecha
nisms which will assist in cost-effective 
operation. These mechanisms shall be 
designed to monitor utilization and

avoid unnecessary or unduly costly 
utilization of health services and oth
erwise promote cost effectiveness in 
the provision of basic health services;

(6 ) Assurances that medical groups 
and Individual practice associations or 
health professionals associated with 
them will have and maintain profes
sional liability coverage, either 
through insurance or self-insurance;

(7) An agreement that the medical 
group, individual practice association 
or other entity, the members of the 
group, association or other entity, and 
health professionals contracting with 
the HMO will look solely to the HMO 
for compensation for services provided 
to members of the HMO under the ap
plicable contracts between the HMO 
and its members, except for any co
payments permitted in these members’ 
contracts, and will not assert any 
claim for compensation against the 
members served in excess of these co
payments; and

(8 ) In the case of contracts with 
health professionals, except for unusu
al or infrequently used services, in
clude provisions requiring appropriate 
continuing education and any other 
provisions as the Secretary may re
quire.

(d) Basic health services shall be 
provided in accordance with para
graph (a) of this section unless they 
are:

(1) Unusual or infrequently used ser
vices; or

(2) Health services as described in 
paragraph (f)(1) of this section; or

(3) Services provided as part of the 
inpatient hospital services by employ
ees or staff of a hospital or provided 
by staff of other entities such as com
munity mental health centers, home 
health agencies, visiting nurses’ associ
ations, independent laboratories, or 
family planning agencies.

(e) Supplemental health services 
shall be provided or arranged for by 
the HMO and need not be provided by 
providers of basic health services 
under contract with the HMO.

(f) Each health maintenance organi
zation shall:

(1) Pay the provider, or reimburse 
its members for the payment of rea
sonable charges for basic health ser
vices (or supplemental health services 
which the HMO agreed to provide on 
a prepayment basis) for which its 
members have contracted, which be
cause of medical necessity (and not for 
reasons of convenience) the member 
obtained within the service area or out 
of the service area other than through 
the HMO. As used in this paragraph, 
the medical necessity refers to those 
inpatient and outpatient services 
which may not be delayed until the 
HMO’s facilities or health service pro
viders can be used without incurring 
the risk of the member’̂  death or the
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permanent or serious impairment of 
the member’s health.

(2) Adopt procedures to review 
promptly all claims from members for 
reimbursement for the provision of 
health services described in paragraph
(f)(1) of this section which procedures 
shall include the determination of the 
medical necessity for obtaining the 
services other than through the HMO; 
and

(3) Provide instructions to its mem
bers on procedures to be followed to 
secure these health services.
§110.105 Payment for basic health ser

vices.
(a) Each HMO shall provide or ar

range for the provision of basic health 
services for a basic health services pay
ment which:

(1) Is to be paid on a periodic basis 
without regard to the dates health ser
vices (within the basic health services) 
are provided;

(2) Is fixed without regard to the 
frequency, extent, or kind of health 
services (within the basic health ser
vices) actually furnished;

(3) Except as provided in paragraph
(b) of this section, is fixed under a 
community rating system. Under a 
community rating system, rates of 
payments for health services are based 
on the per-member per-month revenue 
required by the HMO. Payments from 
a specific group of subscribers must 
yield revenues substantially equivalent 
to the product of the total number of 
enrollees of the group and the per- 
member per-month revenue required 
by the HMO. Rates of payment may 
be determined on a per-person or per- 
family basis and may vary with the 
number of persons in a family, but 
except as otherwise authorized in this 
paragraph, these rates must be equiva
lent for all individuals and for all fam
ilies of similar composition.

However, payments may not vary be
cause of actual or anticipated utiliza
tion of services by individuals associat
ed with any specific group of subscrib
ers. These provisions do not preclude 
changes in the rates of payments for 
health services based on a community 
rating system which are established 
for new enrollments or reenrollments 
and which changes do not apply to ex
isting contracts until the renewal of 
these contracts. Only the following 
differentials in rates of payments may 
be established under a community  
rating system:

(i) Nominal differentials in rates 
may be established to reflect differ
ences in marketing costs and the dif
ferent administrative costs of collect
ing payments from the following cate
gories of potential subscribers:

(A) Individual (nongroup) subscrib
ers (including their families),

(B) Small groups of subscribers (100 
subscribers or fewer),

(C) Large groups of subscribers (over 
100 subscribers).

(ii) Nominal differentials in rates 
may be established to reflect the com
positing of the rates of payment in a 
systematic manner to accommodate 
group purchasing practices of differ
ent employers. Thus, rates may vary 
from group to group because of vari
ations in the rate structure of each 
group. For example, an HMO may 
base the rate charged to one group on 
a two step structure (i.e., a single rate 
and a family rate) and with respect to 
another group, on a three step struc
ture (i.e., a single, a two-person family, 
and a three or more person family 
rate). The revenue generated by each 
group, however, must be substantially 
equivalent to the product of the total 
enrollees from the group and the per- 
member per-month revenue required 
by the HMO,

(iii) Differentials in rates may be es
tablished for subscribers enrolled in 
an HMO: (A) Under a contract with a 
governmental authority under section 
1079 ("Contracts for Medical Care for 
Spouses and Children: Plans”) or sec
tion 1086 (“Contracts for Health Bene
fits for Certain Members, Former 
Members and Their Dependents”) of 
Title 10 (“Armed Forces”), United 
States Code; or (B) under any other 
governmental program (other than 
the health benefits program author
ized by chapter 89 (“Health Insur
ance”), of Title 5 (“Government Orga
nization and Employees”), United 
States Code; or (C) under any health 
benefits program for employees of 
States, political subdivision of States, 
and other public entities.

(iv) An HMO may establish a sepa
rate community rate for separate re
gional components of the organization 
upon satisfactory demonstration to 
the Secretary of the following:

(A) Each regional component is geo
graphically distinct and separate from 
any other regional component;

(B) Membership is established with 
respect to the individual regional com
ponent, rather than with respect to 
the parent HMO; and

(C) Each regional component pro
vides substantially the full range of 
basic health services to its members 
without extensive referral between 
components of the organization for 
these services, and without substantial 
utilization by any two components of 
the same health care facilities. The 
separate community rate for each re
gional component of the HMO must 
be based on the different costs of pro
viding health services in the respective 
regions.

(4) May be supplemented by nomi
nal copayments which may be re
quired for the provision of specific

basic health services. Each HMO may 
establish one or more copayment op
tions.

(i) To insure that copayments are 
not a barrier to the utilization of 
health services or membership in the 
organization, an HMO may not impose 
copayment charges that exceed 50 per
cent of the total cost of providing any 
single service to its members, nor in 
the aggregate more than 20 percent of 
the total cost of providing all basic 
health services.

(ii) No copayment may be imposed 
on any subscriber or members covered 
by his contract with the HMO in any 
calendar year, when the copayments 
made by such subscriber or members 
in such calendar year total 50 percent 
of the total annual premium cost 
which such subscriber or members 
would be required to pay if he or they 
were enrolled under an option with no 
copayments, if such subscriber or 
members demonstrates that copay
ments in that amount have been paid 
in such year.

(b) In the case of an entity which 
before it became a qualified HMO 
under Subpart F of this part, provided 
comprehensive health services on -a 
prepaid basis, the requirement of com
munity rating shall not apply to the 
entity during the 48-month period be
ginning with the month following the 
month in which the entity became a 
qualified HMO.

(c) If, pursuant to any worker’s com
pensation or employer’s liability law 
or other legislation of similar purpose 
or import, a third party would be re
sponsible for all or part of the cost of 
basic health services provided by the 
HMO if services had not been provided 
by the HMO, then the HMO may col
lect from the third party the portion 
of the cost of those services for which 
the third party would be responsible.

(d) HMO’s may charge a late pay
ment penalty on accounts receivable 
which are in arrears.
§ 110.106 Payment for supplemental 

health services.
(a) An HMO may require supple

mental health services payments, in 
addition to the basic health services 
payments, for the provision of each 
health service included in the supple
mental health services set forth in 
§ 110.103 for which subscribers have 
contracted or may include supplemen
tal health services in the basic health 
services provided its members for a 
basic health services payment.

(b) Supplemental health services 
payments may be made in any agreed 
upon manner, such as prepayment, or 
fee-for-service. Supplemental health 
services payments which are fixed on 
a prepayment basis, however, shall be 
fixed under a community rating 
system, except that, in the case of an

FEDERAL REGISTER V O L  43, NO . 176— M O N D A Y , SEPTEMBER 11, 1978



40382

entity which before it became a quali
fied HMO under Subpart F of this 
part provided comprehensive health 
services on a prepaid basis, the re
quirement of this sentence shall not 
apply to that entity during the 48- 
month period beginning with the 
month following the month in which 
the entity became a qualified HMO.

(c) If, pursuant to any worker’s com
pensation or employer’s liability law 
or other legislation of similar purpose 
or import, a third party would be re
sponsible for all or part of the cost of 
supplemental health services provided 
by the HMO if services had not been 
provided by the HMO, then the HMO 
may collect from the third party the 
portion of the cost of those services 
for which the third party would be re
sponsible.
§ 110.107 Availability, accessibility, and 

continuity of basic and supplemental 
health services.

Within the HMO’s service area, basic 
health services and those supplemen
tal health services for which members 
have contracted shall:

(a) Be provided or arranged for by 
the HMO;

<b) Be available and accessible to 
each of the HMO’s members promptly 
as appropriate with respect to:

(1) Its geographic location, hours of 
operation, and provisions for after- 
horn's services (medically necessary 
emergency services must be available 
and accessible 24 hours a day, 7 days a 
week); and

(2) Staffing patterns within general
ly accepted norms for meeting the pro
jected membership needs; and

(c) Be provided in a manner which 
assures continuity, including but not 
limited to:

(1) Provision of a health professional 
who is primarily responsible for co
ordinating the member’s overall 
health care; and

(2) Development of a health (includ
ing medical) recordkeeping system 
through which pertinent information 
relating to the health care of the pa
tient is accumulated and is readily 
available to appropriate professionals.
§ 110.108 Organization and operation.

Each HMO shall:
(a) Fiscally sound operation. Have a 

fiscally sound operation as demon
strated by:

(1) Evidence satisfactory to the Sec
retary of the capability of its policy 
making body to exercise effective con
trol over policy (including marketing 
policy) and personnel (including con
tractors as described in paragraph 
(a)(2) of this section) sufficient to 
assure that management actions are in 
the best interests of the HMO;

(2) A full-time Executive Director 
and additional full- or part-time man-
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agement personnel as are necessary to 
direct, review, and evaluate the man
agement functions of marketing, fi
nance, and health plan administration: 
Provided, That if contractors are used 
to perform these executive and man
agement functions, it must be within 
the authority of the HMO to select or 
approve the selection and to discharge 
or require the discharge of the Execu
tive Director and to evaluate and ter
minate the contract activity;

(3) In the case of an HMO which has 
not earned a cumulative net operating 
surplus during the three most recent 
fiscal years, or has not earned a net 
operating surplus during the most 
recent fiscal year, or does not have a 
positive net worth, or is seeking Feder
al HMO operating loan assistance 
under this part;

(i) A financial plan satisfactory to 
the Secretary, which identifies the 
acheivement and maintenance of a 
positive cash flow, including provisions 
for retirement of existing and pro
posed indebtedness and generation of 
positive operating surpluses, and 
which demonstrates the ability to es
tablish all reserves or to meet other fi
nancial requirements imposed by State 
laws pertaining to fiscal responsibility 
and demonstrates the ability to estab
lish all reserves or to meet other fi
nancial requirements which the Secre
tary determines are necessary to the 
repayment of principal and interest on 
loans made or guaranteed under this 
part, and

(ii) a detailed marketing plan con
sistent with the financial plan which 
projects enrollment for the periods in
cluded in the financial plan;

(4) An approach to the risk of insol
vency which allows for continuation of 
benefits for the duration of the con
tract period for which payment has 
been made, continuation of benefits to 
members who are confined on the date 
of insolvency in an inpatient facility 
until their discharge, payments to un
affiliated providers for services ren
dered;

(5) The HMO procuring and main
taining in force a fidelity bond or 
bonds in an amount, but not less than 
$100,000 , as may be fixed by its policy 
making body, covering every officer 
and employee entrusted with the han
dling of its funds. The bond may have 
reasonable deductibles, based upon 
the financial strength of the HMO; 
and

(6 ) The HMO securing and main
taining insurance policies or other ar
rangements approved by the Secretary 
which safeguard and insure its assets 
against fire, theft, fraud, embezzle
ment, and other casualty risks and 
which insure the HMO against losses 
arising from professional liability 
claims; and

(7) The HMO entering into contracts 
or arrangements for the purchase or 
provision of supplies, equipment, fa
cilities, and services on an efficient, ef
fective, and economical basis at a cost 
which does not exceed what a prudent 
and cost-conscious buyer would pay 
for the supplies, equipment, facilities, 
and services involved.

(b) Financial risk. Assume full fi
nancial risk on a prospective basis for 
the provision of basic health services, 
except that an HMO may obtain in
surance or make other arrangments:

(1) For the cost of providing to any 
member basic health services the ag
gregate value of which exceeds $5,000 
in any year;

(2) For the cost of basic health ser
vices provided to its members other 
than through the HMO because medi
cal necessity required their provision 
before they could be secured through 
the HMO; and

(3) For not more than 90 percent of 
the amount by which its costs for any 
of its fiscal years exceed 115 percent 
of its ineome for that fiscal year.

(c) Broadly representative enroll
ment After full and fair disclosure of 
benefits, coverage, rates, grievance 
procedures, location, and hours of 
service, and a general description of 
participating providers and financial 
condition of the HMO, offer enroll
ment to persons who are broadly rep
resentative of the various age, social, 
and income groups within its service 
area. In the case of an HMO which 
has a medically underserved popula
tion located (in whole or in part) in its 
service area, not more than 75 percent 
of the members of that organization 
may be enrolled from the medically 
underserved population unless the 
area in which that population resides 
is also a rural area.

(d) Open enrollment. If it has either 
provided comprehensive health ser
vices on a prepaid basis for a period of 
at least 5 years or has an enrollment 
of at least 50,000 members, have an 
open enrollment period at least once 
during each fiscal year next following 
a fiscal year in which it did not have a 
financial deficit. (For purposes of this 
paragraph, financial deficits must be 
reported and certified by an independ
ent Certified Public Accountant.) The 
period of open enrollment shall be de
termined under paragraph (d)(1) of 
this section. During open enrollment, 
the HMO shall accept individuals for 
membership in the order in which 
they apply for enrollment and, except 
as provided in paragraph (d)(2) of this 
section, without regard to pre-existing 
illness, medical condition, or degree of 
disability.

(1) An open enrollment period for an 
HMO shall be the lesser of—-

(i) Thirty days, or
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(ii) The number of days in which the 

organization enrolls a number of indi
viduals at least equal to 3 percent of 
its total net increase in enrollment (if 
any) in the fiscal year preceding the 
fiscal year in which the open enroll
ment period is held. In determining 
the total net increase in enrollment in 
an HMO, the HMO may not include 
any individual who is enrolled in the 
HMO through a group which had a 
contract for health care services with 
the HMO at the time that the HMO 
was determined to be a qualified HMO 
under subpart P of this part.

(2) An HMO is not required to enroll 
individuals who are confined to an in
stitution because of chronic illness, 
permanent injury, or other infirmity 
which would cause economic impar- 
ment to the HMO, as demonstrated to 
the satisfaction of the Secretary, if 
these individuals were enrolled.

(3) An HMO is not required to make 
the effective date of benefits for indi
viduals enrolled under this paragraph 
less than 90 days after the date of en
rollment.

(4) A health maintenance organiza
tion may require a health examination 
of individuals applying for member
ship at periods other than those time 
periods set aside for individual open 
enrollment. Enf-ollment may be denied 
based on results of the health exami
nation.

(5) The Secretary may, under para
graph (e) of this section, waive the re
quirements of this paragraph for an 
HMO which demonstrates that com
pliance with the provisions of this 
paragraph would jeopardize it econom
ic viability in its service area.

(e) Waiver of open enrollment In 
order to obtain a waiver under para
graph (d)(5) of this section, the HMO 
shall submit documentation that it 
has prospectively determined on an ac
tuarial basis, utilizing data available in 
the area or from similar organizations 
elsewhere, that the average utilization 
of services of potential individual 
members would so' increase costs as tb̂  
jeopardize the economic viability of 
the organization if it maintained an 
open enrollment period.

(f) Health status and enrollment 
Not expel or refuse to reenroll any 
member because of his health status 
or his health care needs, nor refuse to 
enroll individual members of a group 
on the basis of the health status or 
health care needs of those individuals. 
For purposes of this paragraph, the 
term “group” means eligible employ
ees and their dependents of employing 
entities subject to section 1310 of the 
act and subpart H of this part.

(g) Conversion of membership. Offer 
each subscriber leaving a group a 
membership agreement on the same 
terms and conditions as are available 
to a non-group subscriber.

(h) Policy making body. Be orga
nized in such a manner that assures 
that:

(1) No later than 1 year after becom
ing operational as a qualified HMO, at 
least one-third of the membership of 
its policy making body will be mem
bers of the HMO. No member having 
ownership of or financial interest in, 
or employed by, or gaining financial 
reward from direct dealings with, the 
HMO or a plan-affiliated institution or 
organization, and no members of the 
immediate family of such a member 
shall be included in the minimum one- 
third member representation on the 
policy making body, except that none 
of the foregoing shall prohibit the 
payments of directors’ fees or other 
similar fees, or interest and dividends 
derived from membership in an HMO 
cooperative, to persons serving on the 
policy making body, and

(2) There shall be equitable repre
sentation on the member portion of 
the policy making body of members 
from the medically underserved popu
lations served by the HMO in propor
tion to their enrollment relative to the 
entire enrollment, except that if the 
membership from these medically un
derserved populations is at least 5 per
cent of the total enrollment, then 
those populations shall not be without 
representatibn.

(i) Grievance procedures. Be orga
nized in a manner that provides mean
ingful procedures for hearing and re
solving grievances between the HMO 
(including the staff of the HMO, the 
medical group, and the Individual 
practice association) and the members 
of the HMO, which procedures will 
assure that grievances and complaints 
will be transmitted in a timely manner 
appropriate decision making levels 
within the HMO which have authority 
to take corrective action, that a full in
vestigation will be undertaken as ap
propriate, and that appropriate action 
will be taken promptly, including noti
fication of concerned parties as to the 
results of the HMO’s investigation.

(j) Quality assurance program. Have 
organizational arrangements, consist
ent with program emphasis on quality 
health care, for an ongoing quality as
surance program for its health services 
which program:

(1) Stresses health outcomes to the 
extent consistent with the state of the 
art;

(2) Provides review by physicians 
and other health professionals of the 
process followed in the provision of 
health services;

(3) Utilizes systematic data collec
tion of performance and patient re
sults, provides interpretation of these 
data to its practitioners, and institutes 
needed change;

(4) Is designed in a manner likely to 
meet the standards established pursu

ant to section 1155(e) of the Social Se
curity Act (i.e., Professional Standards 
Review) for services provided by hospi
tals and other operating health care 
facilities or organizations; and

(5) Includes written procedures for 
taking appropriate remedial action 
whenever it is determined that inap
propriate or substandard services have 
been provided or that services which 
should have been furnished have not 
been provided.

(k) Certification of providers. Assure 
that persons and entities through 
which the HMO provides basic and 
supplemental health services are certi
fied under Title XVIII of the Social 
Security Act (Medicare) in accordance 
with 20 CFR part 405, or in accord
ance with the regulations governing 
participation of providers in the Medi
cal Assistance Program under title 
XIX of the Social Security Act (Medic
aid), or in the case of a hospital, is ac
credited by the Joint Commission on 
Accreditation of Hospitals.

(l) Continuing education of health 
professionals. Provide, or make ar
rangements for, continuing education 
for its health professional staff.

(m) Health education. In support of 
the provision of health services, offer 
its members the following:

(1) Health education services and 
education in the appropriate use of 
health services and in thé contribution 
each member can make to the mainte
nance of his own health;

(2) Instruction in personal health 
care measures;

(3) Information about its services, in
cluding recommendations on generally 
accepted medical standards for use 
and frequency of its services; and

(4) Nutritional education and coun
seling.

(n) Medical social services. In sup
port of the provision of health ser
vices, offer its members medical social 
services, which shall include appropri
ate assistance in dealing with the 
physical, emotional, and economic 
impact of illness and disability 
through services such as pre- and post
hospitalization planning; referral to 
services provided through com m unity 
health and social welfare agencies; 
and, related family counseling.

(o) (1) Reporting requirements. Pro
vide an effective procedure while safe
guarding the confidentiality of the 
doctor-patient relationship; to develop, 
compile, evaluate, and report, at such 
times and in such manner as the Sec
retary may require, to the Secretary, 
to its members, and to the general 
public, statistics and other informa
tion relating to:

(i) The cost of its operations;
(ii) The patterns of utilization of its 

services;
(iii) The availability, accessibility, 

and acceptability of its services;
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(iv) To the extent practical, develop
ments in the health status of its mem
bers; and

(v) Other matters as the Secretary 
may require.

(2) (i) In addition, the HMO shall 
submit to the Secretary annually au
dited, combining financial statements 
for its most recent fiscal year. The 
combining financial statements shall 
display in separate columns the finan
cial information described below for 
the HMO and each of its affiliates. 
These statements shall include at a 
minimum, for each year, an auditor’s 
opinion and all relevant auditor’s 
notes covering all entities in the com
bining financial statement, an imcome 
statement, a blance sheet, the elimina
tion of inter-entity transactions and 
the combined net amounts, and a 
statement of changes in financial posi
tion. The Secretary may, upon a writ
ten request from an HMO and for 
good cause shown, waive the require
ment that its combining financial 
statement include the financial infor
mation required in this paragraph 
with respect to a particular affiliate. 
An example of good cause would be 
the fact that the affiliate is required 
by a governmental agency to submit 
periodic financial reports in a form 
from which the information required 
by this paragraph cannot be practica
bly derived.

(ii) The HMO shall also submit with 
its annual combining financial state
ment (A) a list of its affiliates, identi
fying their officers and directors and 
the type of business transacted with

the HMO, and (B) a statement of the 
HMO’s principal debtors and creditors.

(p) Human dignity. Be organized 
and operated in a manner intended to 
preserve human dignity.

(q) Confidentiality of health records. 
Establish adequate procedures to 
insure confidentiality of its members’ 
health (including medical) records; 
and

(r) Referral information. Make ar
rangements either directly or through 
its providers to assure that the HMO 
is kept informed about the services 
provided to its members by referral re
sources.

§ 110.109 Special requirements: Titles 
XVIII and XIX of the Social Security 
Act.

(a) . As provided in section 1307(d) of 
the Act, an HMO which otherwise 
complies with section 1301(b) and sec
tion 1301(c) of the Act, and with the 
applicable regulations of this subpart, 
and which enrolls members who are 
entitled to insurance benefits under 
Title XVIII of the Social Security Act 
or to medical assistance under a State 
plan approved under Title XIX of that 
Act, may still be considered as an 
HMO, if with respect to its Title 
XVIII and Title XIX members it pro
vides services and is operated as re
quired by Title XVIII or XIX, as ap
propriate, and regulations thereunder.

(b) Notwithstanding any inconsist
ent requirements of this subpart, an 
HMO which enters into a contract 
with the Secretary under Title XVIII

of the Social Security Act or with a 
State under Title XIX of that Act 
shall, with respect to its members enti
tled to insurance benefits or medical 
assistance under those titles, comply 
with the applicable Title XVIII or 
Title XIX requirements, including de
ductible and coinsurance require
ments, in accordance with the provi
sions of Title XVIII or the Title xtx 
State plan of the State with which it 
is contracting. Copayment options 
which are not in accordance with a 
Title XIX State plan may not be im
posed on Title XIX enrollees.

(c) Any grievance procédures author
ized under Title XVIII or Title XIX of 
the Social Security Act are not super
seded by the provisions of § 110.108(i).

§ 110.110 Special requirements: Federal 
employees’ health benefits program.

An entity which provides health ser
vices to a defined population on a pre
paid basis and which has members 
who are enrolled under the health 
benefits program authorized by Chap
ter 89 of Title 5, United States Code, 
may be considered as an HMO for pur
poses of receiving assistance under 
this part if with respect to its other 
members it provides health services in 
accordance with section 1301(b) of the 
Act and the applicable regulations of 
this part and is organized and operat
ed in the manner prescribed by section 
1301(c) of the Act and the applicable 
regulations of this Part.

tFR Doc. 78-25339 Filed 9-8-78; 8:45 am]
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Title 42— Public Health

CHAPTER I— PUBLIC HEALTH SERV
ICE, DEPARTMENT OF HEALTH, 
EDUCATION, AND WELFARE

SUBCHAPTER D— GRANTS

PART 54a— GRANTS FOR ALCOHOL 
ABUSE AND ALCOHOLISM PRE
VENTION, TREATMENT, AND RE
HABILITATION SERVICES AND N A 
TIONAL ALCOHOL RESEARCH CEN
TERS

AGENCY: Public Health Service, 
HEW.
ACTION: Final regulations.
SUMMARY: These regulations imple
ment provisions of the Comprehensive 
Alcohol Abuse and Alcoholism Preven
tion, Treatment, and Rehabilitation 
Act of 1970 as amended which autho
rize (1) formula grants to assist States 
in planning, establishing, maintaining, 
coordinating, and evaluating projects 
for the development of more effective 
prevention, treatment, and rehabilita
tion programs to deal with alcohol 
abuse and alcoholism, and (2) grants 
for alcohol abuse and alcoholism pre
vention and treatment projects.
EFFECTIVE DATE: September 11, 
1978.
FOR FURTHER INFORMATION 
CONTACT:

Susan Farrell, Legislative Assistant, 
National Institute on Alcohol Abuse 
and Alcoholism, Alcohol, Drug 
Abuse, and Mental Health Adminis
tration, Parklawn Building. Room 
16-C-10, 5600 Fishers Lane, Rock
ville, Md. 20857, phone: 301-443- 
3887.

SUPPLEMENTARY INFORMATION: 
Proposed regulations setting forth re
quirements for alcohol abuse and alco
holism formula and project grants 
were published on January 31, 1977 
(42 FR 5866). Interested persons were 
invited to submit written comments, 
suggestions, or objections. The final 
regulations set forth below incorpo
rate a number of the public comments 
received. Subpart A of these regula
tions is applicable to all grants author
ized by title III of the act (42 U.S.C. 
4571, et seq.) and by section 504 of 
title V of the act (42 U.S;C. 4588).

Subpart B of these regulations im
plements the statutory provisions (sec
tions 301-303 of the act, 42 U.S.C. 
4571-73) which authorize formula 
grants to States.

Subpart C of these regulations 
would implement the statutory provi
sion (section 310 of the act, 42 U.S.C.
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4576) which authorizes special grants 
to assist States in their efforts to im
plement the Uniform Alcoholism and 
Intoxication Treatment Act, which re
quires that alcoholism be approached 
as a medical and social problem rather 
than a crime. This subpart has been 
reserved and will be proposed and pro
mulgated separately, at a later date.

Subpart D of these regulations im-- 
plements the statutory provision (sec
tion 311 of the act, 42 U.S.C. 4577) 
which authorizes grants to (a) conduct 
demonstration and evaluation pro
jects, (b) provide treatment and pre
vention services, (c) provide education 
and training, and (4) provide programs 
and services, in cooperation with law 
enforcement personnel, schools, 
courts, penal institutions, and other 
public agencies, for the prevention and 
treatment of alcohol abuse and alco
holism and for the rehabilitation of al
cohol abusers and alcoholics.

Subpart E of these regulations 
would implement the statutory provi
sion (section 504 of the act, 42 U.S.C. 
4588) which authorizes grants to Na
tional Alcohol Research Centers for 
interdisciplinary research relating to 
alcoholism and other alcohol prob
lems. Interim final regulations imple
menting this provision of the act were 
published only recently (April 4, 1978; 
43 FR 14276). Therefore, subpart E of 
these regulations has been reserved 
and final regulations on National Alco
hol Research Centers will be promul
gated at a later date. However, the 
caption for part 54a which appears at 
the head of this notice has been re
vised to indicate that part 54a applies 
to National Alcohol Research Centers. 
In addition, subpart A (General) of 
these regulations has been revised to 
apply to National Alcohol Research 
Centers grants as well as formula and 
project grants.

D iscussion of Comments

STATE PLAN
A number of comments were re

ceived on the proposed requirements 
for content, submission, and review of 
the State plan.

Comment: One commenter,- pointing 
out that in some States the Governor 
has designated certain departments or. 
agencies to review and comment on 
the State plan on his behalf, recom
mended that § 54a.207(d) of the pro
posed regulations, which required 
review and comment by the Governor, 
be modified to accommodate such des
ignation.

Response: §54a.207(d) is revised to 
require that the State plan, any modi
fications thereof, and all assessments 
of progress be submitted to the Gover
nor or the Governor’s delegate for 
review and comment.

Comment Another commenter, 
seeking to insure that State plans ad

dress the needs of rural areas, recom
mended that the State plan be re
quired to refer to the rural-urban 
makeup of a State, where appropriate, 
and to the distribution of funds be
tween rural and urban areas.

Response: §54a.211 of the proposed 
regulations required the State plan to 
set forth ( l ) a  survey of need which in
cludes the extent of alcohol abuse and 
alcoholism problems in various popu
lation groups or areas of the State; 
and (2) priorities for the distribution 
of facilities and services in all geo
graphic areas and subareas of the 
State. The Secretary intends these re
quirements to encourage appropriate 
attention to the special needs of dif
ferent geographic areas. No change is 
made in the regulations.

Comment One commenter suggested 
that State plans be required to address 
only the use of Federal formula grant 
funds.

Response: The legislative history of 
the act clearly indicates the intent of 
Congress that State plans address all 
resources for the development of alco
holism services and programs within 
the State and not simply the use of 
formula grant funds. No change is 
made in the regulations.

Comment One commenter suggested 
that § 54a.207(c), which requires State 
agencies to submit periodic reports as
sessing the progress of the State in im
plementing its State plan, be modified 
to assure that the planning and re
porting formats on the National Insti
tute on Drug Abuse (NIDA) and the 
National Institute on Alcohol Abuse 
and Alcoholism (NIAAA) are compati
ble.

Response: § 54a.207(c) simply sets 
forth the requirements of section 
303(c) of the act. These requirements 
pertain only to the State alcohol plan. 
Therefore, no change is made in the 
regulations. It should be noted, howev
er, that NIAAA and NIDA are current
ly engaged in a variety of efforts to co
ordinate their data systems and plan
ning requirements ahd make them 
more compatible.

Comment One commenter protested 
that § 54a.209(b) of the proposed regu
lations, which required the State plan 
to identify officials heading each area 
of responsibility in the State agency 
(if the State agency administers pro
grams in addition to the alcohol abuse 
and alcoholism program), appeared to 
require that alcohol, drug abuse, and/ 
or other programs administered by the 
State agency each be directed by a 
separate individual.

Response: §54a.209(b) has been re
vised to delete any such implication, 
which' was not intended. As set forth 
below, §54a.209(b) requires identifica
tion of each program for which the 
State agency is responsible and of the 
unit and official responsible for the al-
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cohcl abuse and alcoholism program. 
In addition, this subsection was re
vised to retjuire establishment of poli
cies and procedures for insuring that 
separate records are maintained with 
respect to the alcohol abuse and alco
holism program (rather than “each 
program,” as provided by the proposed 
regulations).

Comment:. One commenter stated 
that some local governments are not 
currently capable of meeting the re
quirements of §54a.211 for detailed 
data on need and resources for alcohol 
abuse and alcoholism programs. The 
commenter, therefore, suggested that, 
if § 54a.211 is adopted, it go into effect 
over a period of 1 to 2 years.

Response: §54a.211(a) imposes re
quirements on State agencies, not 
local governments. It implements sec
tion 303(a)(4)(A),of the act, which re
quires that each State plan set forth 
(in accordance with criteria estab
lished by the Secretary) a survey of 
need for the prevention and treatment 
of alcohol abuse and alcoholism. Most 
States conducted this base-line survey 
of need in 1972, prior to and as a con
dition of receiving their first alcohol 
formula grant. The surveys were con
ducted in accordance with guidelines 
issued at that time by the National In
stitute on Alcohol Abuse and Alcohol
ism. Since 1972, many States have sig
nificantly increased their ability to 
gather and analyze data. The Secre
tary believes, therefore, that the re
quirements of §54a.211(a) do not 
impose undue burdens on the States, 
particularly since there is no require
ment that the survey of need be up
dated periodically (except as the State 
agency finds necessary). However, in 
an effort to simplify the requirements 
set forth in §54a.211(a) of the pro
posed regulations, § 54a.211(a)(2)(i) 
has been revised by deleting some of 
the data elements originally proposed 
(i.e., underemployment rates, housing 
conditions, and geographical factors).

The Secretary notes, in addition, 
that.Pub. L. 94-371, enacted in 1976, 
amended the act to require (at section 
303(a)(4)(B)) that the State survey of 
need include identification of the need 
for prevention and treatment of alco
hol abuse and alcoholism by women 
and by individuals under the age of 18. 
The Secretary has no authority to 
revise those portions of §54a.211(a) 
implementing these requirements. 
State agencies were required to ad
dress the needs of women and young- 
people in updating their State plan for 
fiscal year 1977.

§54a.211(b)(1) implements section 
303(a)(ll) of the act, which specifical
ly requires that each State plan con
tain, to the extent feasible, a complete 
inventory of all public and private re
sources available in the State for the 
purpose of alcohol abuse and alcohol-
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ism prevention, treatment, and reha
bilitation. Accordingly, the Secretary 
has no authority to modify this re
quirement.

The requirements of § 54a.211(b)(2)-
(5) are similar to those of the guide
lines for preparation of the State plan 
issued in 1972. States were able to re
spond to these requirements at that 
time and have increased their ability 
to do so in the intervening years. The 
Secretary believes, therefore, that the 
requirements of § 54a.211(b)(2)-(5) for 
data on resources do not impose undue 
burdens oh the States. No change is 
made in the regulations.

Comment Another commenter sug
gested that §54a.211(d) of the pro
posed regulations be revised to require 
that the State plan set forth attain
able objectives, stated in measurable 
terms.

Response: § 54a.211(d) of the pro
posed regulations requires the State 
plan to (1) describe the steps neces
sary to secure and develop the re
sources needed to meet identified 
needs, (2) set forth priorities for the 
development and distribution of facili
ties and services throughout the State,
(3) set forth (in the order of priority 
established) the additional projects 
and programs required, the estimated 
costs of each, and the sources of finan
cial and other resources expected to 
support each project or program, and
(4) include a timetable for completing 
all such projects and programs. The 
Secretary intends these requirements 
to encompass the development of at
tainable objectives, stated in measur
able terms.

Comment One commenter suggested 
that §54a.211 be modified to encour
age State agency attention to legisla
tion, regulations, development of 
standards, and cooperative efforts 
with other agencies and programs 
(areas in which the commenter be
lieves State alcoholism programs have 
“the greatest potential for growth and 
action”) rather than simply to increas
ing financial resources and physical fa
cilities. The commenter expressed the 
view that greater emphasis dn less 
“materialistic” goals would acknowl
edge fluctuations in State economies, 
encourage sharper definition of issues 
which precipitate a lack of resources, 
and nurture long-rangé changes in 
value systems “far more important” 
than current material needs.

Response: The Secretary agrees that 
the activities urged by the commenter 
are appropriate, productive, and im
portant aspects of a State agency’s re
sponsibility and has encouraged the 
establishment of such priorities. Since 
1972, many States have listed activities 
such as adoption of the Uniform Alco
holism and Intoxication Treatment 
Act, revision of State laws regulating 
health insurance coverage and bene-
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fits, earmarking revenues from State 
alcohol taxes to support alcoholism 
treatment programs, and development 
of standards for accreditation and li
censure among the priorities they set 
forth in the action plan required by 
§ 54a.211(d). The Secretary anticipates 
that these and similar efforts will con
tinue to be among the priorities set by 
State alcohol agencies in the future. 
However, since the proposed regula
tions clearly do not preclude reference 
to such activities, no change is made in 
the regulations.

ROLE OF LOCAL GOVERNMENTS IN 
PLANNING PROCESS

One commenter suggested a number 
of revisions to the proposed regula
tions to emphasize the role of local 
general purpose governments in devel
oping alcohol prevention and treat
ment programs.

Comment The commenter suggested 
revision of § 54a.208(b)(2)(ii) of the 
proposed regulations to require that 
elected chief executives of local gener
al purpose governments (or their rep
resentatives) be given an opportunity 
to review project and program propos
als developed or reviewed by the State 
agency.

Response: § 54a.208(b)(2)(ii) of the 
proposed regulations required the 
State agency to insure that agencies or 
authorities with interests or responsi
bilities related to project and program 
proposals developed or reviewed by 
the State agency have been afforded 
an opportunity to review the propos
als. The Secretary notes that many 
public and private agencies and au
thorities, including elected chief ex
ecutives of local general purpose gov
ernments, may have interests or re
sponsibilities related to particular pro
posals developed or reviewed by the 
State agency. However, to specify that 
certain agencies and authorities must 
be given an opportunity to review all 
proposals developed or reviewed by 
the State agency would be to make the 
process of review and consultation 
even more complex and time-consum
ing, without countervailing benefit.

The Secretary notes further that 
proposed uses of funds appropriated 
under the act must be reviewed and 
approved or disapproved by local 
health systems agencies as required by 
section 1513 of the Public Health Serv
ice Act (42 U.S.C. 3002-2). The Secre
tary has recently removed limitations 
on the number of public elected offi
cials serving on the governing bodies 
of health systems agencies (43 FR 
1253) and expects, as a result, expand
ed participation on the part of elected 
chief executives of local general pur
pose governments in the review and 
approval or disapproval by health sys
tems agencies of a wide variety of fed
erally funded health programs, includ-
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ing those authorized by the Compre
hensive Alcohol Abuse and Alcoholism 
Prevention, Treatment, and Rehabili
tation Act. Therefore, no change is 
made in the regulations.

Comment: The commenter also sug
gested revision of § 54a.208(b)(3) of the 
proposed regulations to require estab
lishment of sub-State planning regions 
and the participation of elected local 
chief executives in the sub-State plan
ning process.

Response: § 54a.208(b)(3) of the pro
posed regulations implemented section 
303(a)(12) of the act, which requires 
the State plan to provide assurance 
that the State agéncy will coordinate 
its planning with local alcoholism and 
alcohol abuse planning agencies and 
with other State and local health 
planning agencies. The act does not re
quire the establishment of sub-State 
areas for planning alcohol abuse and 
alcoholism programs. However, the 
Secretary has encouraged States to 
designate such areas and (in order to 
encourage the integration of alcohol 
abuse and alcoholism services into ex
isting health and social service deliv
ery systems) to designate, whenever 
possible, areas already in use for relat
ed planning^ purposes. Many States 
have done so. However, the size and 
nature of such areas vary from State 
to State, depending on needs and prac
tice in the State. In view of different 
approaches to the organization of po
litical subdivisions in different States, 
the Secretary believes it preferable 
not to specify the precise manner in 
which States are to coordinate their 
planning for alcohol abuse services 
and programs with local agencies but 
simply to require that such coordina
tion be achieved. No change is made in 
the regulations.

Comment The commenter further 
suggested that § 54a.211(d)(3) be re
vised to require that the State plan 
document shows how State priorities 
compare to those set by sub-State 
planning areas, explain any differ
ences, and provide a process for appeal 
of the State’s decision.

Response: § 54a.211(d)(3) of the pro
posed regulations required the State 
agency to establish priorities for the 
distribution of facilities and services in 
all geographic areas and sub-areas of 
the State. The Secretary notes that 
Federal formula grants are awarded to 
assist States in planning, establishing, 
maintaining, coordinating, and evalu
ating alcohol abuse and alcoholism 
programs. The Secretary expects and 
encourages these responsibilities to be 
carried out with sensitive attention to 
the perceived needs of sub-State areas. 
(Indeed, as noted above, \ section 
303(a)(12) of the act requires the State 
agency to provide assurance that it 
will coordinate its planning with local 
alcoholism and alcohol abuse planning
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agencies and with other State and 
local health planning agencies.)

However, as the recipient of Federal 
funds, it is the State agency which, 
consistent with the act and the regula
tions below, must actually establish 
priorities for the distribution of facili
ties and services. Procedures for doing 
so vary from State to State. In some, 
Federal and/or State alcohol funds 
are allocated to Sub-State areas by for
mula, for use as set forth in a sub- 
State plan for alcohol abuse and alco
holism programs approved by the 
State agency.

The Secretary wishes to reiterate his 
conviction that development and im
plementation of these and other spe
cific procedures for coordination and 
allocation of alcohol funds within a 
State are more appropriately the prov
ince of State than Federal govern
ment. Therefore, no change is made in 
the regulations.

ADVISORY COUNCIL MEMBERSHIP
Comment Two commenters, noting 

that in many States the membership 
of the State Alcohol Abuse Advisory 
Council is established by State statute, 
pointed out that § 54a.210(b)(iv) of the 
proposed regulations, which require 
that at least one representative of the 
Statewide Health Coordinating Coun
cil (SHCC) established under section 
1524 of the Public Health Service Act 
(42 U.S.C. 300m-3) be appointed to 
membership on the Alcohol Abuse Ad
visory Council, may require changes in 
State law. One of them recommended 
that States be allowed time to seek 
whatever changes in State law may be 
necessary to comply with 
§ 54a.210(b)(iv).

Response: Section 303(3) of the act 
requires that the State Alcohol Abuse 
Advisory Council include at least one 
representative of the SHCC. The Sec
retary has no authority to modify this 
requirement.

Comment The same commenters ex
pressed a preference for achieving co
ordination between the SHCC and the 
State Alcohol Abuse Advisory Council 
by appointing a member of this Coun
cil (or another individual knowledge
able about alcohol abuse and alcohol
ism) to the SHCC.

Response: The Secretary has no au
thority under-the act to require ap
pointment of a member of the State 
Alcohol Abuse Advisory Council to the 
SHCC. However, persons knowledge
able about alcohol abuse and alcohol
ism can be and in some States have 
been appointed to the SHCC by the 
Governor under section 1524 of the 
Public Health Service Act (42 U.S.C. 
300m-3). It should be noted, in addi
tion, that a SHCC member appointed 
to the State Alcohol Abuse Advisory 
Council, if not previously knowledge
able about alcoholism, will develop

such knowledge through participation 
in the Council's activities.

Comment Apother commenter sug
gested the proposed regulations be re
vised to require that rural population 
groups be represented on the State Al
cohol Abuse Advisory Council.

Response: § 54a.210 requires that the 
membership of the Council, to the 
extent practicable, be drawn from dif
ferent geographical areas of the State. 
Therefore, no change is made in the 
regulations. However, guidelines on 
composition of the Council (available 
from the National Institute on Alcohol 
Abuse and Alcoholism) encourage 
“equitable” geographic representation.

Comment Another commenter rec- 
ommènded that § 54a.210(b)(ii) of the 
proposed regulations, which listed ex
amples of public agencies appropriate 
for membership on the State Alcohol 
Abuse Advisory Council, be modified 
to specifically include mayors (or their 
representatives).

Response: § 54a.210(b)(ii) has been 
modified to specifically mention elect
ed chief executives of local general 
purpose governments (or their repre
sentatives) as appropriaté members of 
the Council.

Comment One commenter recom
mended that references to the Nation
al Council on Alcoholism and Alcohol
ics Anonymous be deleted from 
§ 54a.210(b)(i) of the proposed regula
tions-. (This section listed examples of 
nongovernmental organizations appro
priate for membership on the State 
Alcohol Abuse Advisory Council.) The 
commenter stated that the proposed 
wording singles out and gives favora
ble special attention to one specific 
nongovernmental agency (i.e., the Na
tional Council o n . Alcoholism) and 
calls for violation of the anonymity of 
individual members of Alcoholics 
Anonymous.

Response: References to the Nation
al Council on Alcoholism and Alcohol
ics Anonymous have been deleted 
from § 54a.210(b)(i).

MAINTENANCE OF EFFORT
Comment One commenter urged 

that reference to “local” and “other 
non-Federal” funds be deleted from 
§54a.215(a) of the proposed regula
tions*. (§ 54.215(a) set forth a method 
for use by the Secretary in determin
ing if a State is in substantial compli
ance with section 303(a)(9) of the Act, 
which requires maintenance of effort.) 
The commenter argued that States, 
and particularly State alcohol agen
cies, do not control local and other 
non-Federal programs nor their fund
ing, that it is therefore unrealistic to 
hold States responsible for decline or 
cessation of these funds, and that 
§ 54a.215(a) goes beyond the intent of 
the Act.
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Response: Section 303(a)(9) of the 
Act requires State plans to provide 
reasonable assurance that formula 
grant funds will be used to supplement 
and increase (to the extent feasible 
and practical) the level of State, local, 
and other non-Federal funds that 
would in the absence of formula grant 
funds be made available for programs 
for the prevention and treatment of 
alcohol abuse and alcoholism and the 
rehabilitation of alcohol abusers and 
alcoholics.. The Act further requires 
State plans to provide assurance that 
Federal formula grant funds will in no 
event supplant State, local, and other 
non-Federal funds. The Secretary, 
therefore, has no authority to delete 
from this section of the regulations 
references to local and other non-Fed
eral expenditures.

REALLOTMENTS TO STATES
Comment One commenter recom

mended deletion of the requirement in 
§ 54a.204(d) of the proposed regula
tions that each State annually report 
the need, if any, for additional funds, 
and its plans for meeting such need if 
additional funds are made available 
through reallotment. The commenter 
stated that (given anticipated funding 
levels for alcohol formula grants) real
lotment of funds among States is un
likely in the foreseeable future.

Response: Section 302(b) of the Act 
authorizes reallotment of formula 
grant funds unobligated by the States 
to which they were originally allotted 
to other States which have need of 
them. Therefore, regardless of antici
pated funding levels, it is necessary for 
the Secretary to establish a mecha
nism for determining (1) if funds allot
ted to any of the States remain unobli
gated after a period of time, and (2) if 
other States have need of additional 
funds and plans for meeting such 
needs if additional funds are made 
available through reallotment. No 
change is made in the regulations.

ADMINISTRATIVE EXPENDITURES
Comment Two commenters protest

ed the limitation on expenditures for 
administration of the State plan set 
forth in § 54a.205 of the proposed reg
ulations. One commenter urged the 
limitation be raised to $75,000 annual
ly; the other proposed that certain ex
penditures for “operations” beyond 
the current limitation be deemed al
lowable.

Response: Section 302(c) of the Act 
requires that not more than 10 per
cent of a State’s formula grant or 
$50,000, whichever is less, be available 
annually for administration of the 
State plan. The Secretary, therefore, 
has no authority to increase the 
amount allowable for administrative 
expenditures. However, alcohol formu
la grant funds can be used to meet

RULES AND REGULATIONS

program costs such as planning, tech
nical assistance, evaluation, and co
ordination in addition to administra
tive costs, if it is the State’s policy to 
consistently treat such costs as plan
ning, technical assistance, evaluation, 
and coordination as program costs 
(rather than administative costs).

Comment One commenter urged de
letion of those administrative costs 
listed as unallowable in subsections (1) 
through (4) of § 54a.205(c) of the pro
posed regulations. The commenter ex
pressed the view that holding these 
costs unallowable is inconsistent with 
the provisions of § 54a.205(b) of the 
proposed regulations, which set forth 
allowable administrative costs, and 
more restrictive than the require
ments of section 302(c) of the Act.

Response: The Secretary finds the 
provisions of § 54a.205(c)(l)-(3) of the 
proposed regulations clearly consistent 
with section 302(c) of the Act and the 
provisions of § 54a.205(c)(4) clearly 
consistent with section 303(a)(9) of the 
Act and §54a.215(a) of the proposed 
regulations. Therefore, no change is 
made in § 54a.205(c). However,
§54a.205(b) has been revised to em
phasize that administrative costs are 
allowable only if, in addition to being 
in accordance with the principles set 
forth in 45 CFR Part 74 and the regu
lations below, they total not more 
than 10 percent of a State’s formula 
grant annually or $50,000, whichever 
is less.

PROJECT GRANTS
Comment: One commenter recom

mended the Secretary revise Subpart 
D of the proposed regulations to re
quire that proposed project grants be 
consistent with the State plan.

Response: Section 311(c)(2)(A) of the 
Act requires each applicant for a proj
ect grant for prevention or treatement 
of alcohol abuse and alcoholism to 
submit a copy of its application to the 
State agency for review. This section 
further requires the State agency be 
given not more than 30 days from re
ceipt of the application to submit to 
the Secretary, in writing, an evalua
tion of the proposed project. Such 
evaluation is to include comments on 
the relationship of the proposed proj
ect to the State plan. The Secretary 
has no authority to require the State 
agency to submit comments on pro
posed projects, if it does not wish to do 
so. However, given the discretionary 
nature of the grants authorized by sec
tion 311 of the Act, the Secretary does 
have implied authority to impose regu
latory requirements which are reason
ably related to the purposes of these 
grants. Indeed, as a matter both of 
policy and practice, the Secretary has 
required that proposed projects for 
the prevention and treatment of alco
hol abuse and alcoholism be consistent
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with the State alcohol plan. There
fore, § 54a.405 of the final regulations 
set forth below has been revised to 
make this requirement explicit.

Comment One commenter suggested 
that § 54a.403 of the proposed regula
tions (now §54a.402), which set forth 
the types of projects eligible for grants 
under section 311 of the Act, be ex
panded to give explicit emphasis to oc
cupational alcoholism programs.

Response: The Secretary notés with 
satisfaction the commenter’s interest 
in occupational alcoholism programs, 
which provide an opportunity for 
early identification of and interven
tion in alcohol problems. However, 
§ 54a.402 is intended to be a broad gen
eral listing of eligible types of projects 
(for example, projects which demon
strate innovative approaches to pre
vention and treatment). Each of the 
categories listed is potentially inclu
sive of occupational alcoholism pro
grams. Therefore, no change is made 
in the regulations.

Comment One commenter suggested 
clarification of § 54a.405(g) of the pro
posed regulations (now § 54a.404(g)), 
which required grant applications to 
describe how the proposed project will 
serve or support the provision of ser
vices to a particular community, area, 
or population group. The commenter 
felt the proposed language could be in
terpreted as permitting a program to 
refuse admission to “difficult cases.”

Response: §54a.405(g) of the pro
posed regulations was intended to 
elicit from grant applicants a descrip
tion of how the proposed project will 
meet or help meet the need for ser
vices identified in the application (in 
response^ to the requirements of 
§54a.405(f) of the proposed regula
tions). It has no reference to admis
sion or referral policies. Therefore, no 
change is made in this section of the 
regulations. However, the general con
cern of the commenter is addressed by 
the revision to §54a.405(k) described 
below.

Comment One commenter ex
pressed concern at the absence of an 
explicit requirement that proposed 
treatment projects provide “continuity 
of care” through appropriate affili
ation and referral.

Response: The Secretary believed it 
implicit in the proposed regulations 
that treatment projects are to provide 
or insure the provision of continuity of 
cape. However, § 54a.405(k) of the pro
posed regulations (now §54a.404(k)) 
has been revised to make it explicit. As 
set forth below, § 54a.404(k) requires 
grant applications to describe the 
extent to which the proposed project 
will utilize existing community re
sources to insure the provision of a 
continuum of appropriate care to the 
persons it serves. In addition, guide
lines for alcoholism treatment pro-
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grams (available from the National In
stitute on Alcohol Abuse and Alcohol
ism) encourage the establishment of 
an appropriate referral system and de
velopment of cooperative agreements 
with other agencies.

Comment' One commenter recom
mended that §54a.405(l) of the pro
posed regulations (now § 54a.404(l)) be 
revised to require that applications for 
alcohol treatment and prevention pro
jects under section 311 of the Act doc
ument that city and county health 
agencies have been notified of the pro
posed project.

Response: Section 54a.405(l) re
quired that treatment and prevention 
grant applications (1) describeshow the 
propose project will be integrated with 
and involve the active participation of 
a wide range of public and nongovern
mental agencies, organizations, institu
tions, and individuals, and (2) specify 
how such agencies, organizations, in
stitutions, and individuals have been 
given an opportunity to participate in 
the development of the proposed proj
ect and will be given an opportunity to 
participate in its implementation and 
evaluation. The Secretary points out 
this requirement goes far beyond 
simple notification of appropriate par
ties (whether documehted or not) and 
believes it sufficient to encourage 
grant applicants to solicit the active 
participation of city and county 
health agencies (as appropriate) in the 
development, implementation, and 
evaluation of prevention and treat
ment projects. The Secretary notes 
again that proposed uses of funds ap
propriated under the Comprehensive 
Alcohol Abuse and Alcoholism Preven
tion, Treatment, and Rehabilitation 
Act must be reviewed and approved or 
disapproved by local health systems 
agencies under section 1513 of the 
Public Health Service Act (42 U.S.C. 
300Z-2) and points out that the govern
ing bodies of these agencies must in
clude representatives of public and pri
vate agencies in-the area concerned 
with health. Therefore, no change is 
made in the regulations.

Comment: One commenter, noting 
that third-party reimbursement for 
the cost of alcoholism services is not 
yet widely available, stated that only a 
minority  of grant applicants can re
spond in realistic terms to the require
ment of § 54a.405(o) of the proposed 
regulations (now § 54a.404(o)) that 
grant applications describe how the 
proposed project will become self-suf
ficient.

Response: The Secretary notes that 
public and private third-party finaiic- 
ing for alcoholism treatment has in
creased over the last few years and 
that the efforts of local alcoholism 
pro g ram s to secure non-Federal funds 
have been a factor in bringing about 
this increase. It is true, nonetheless,
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that third-party reimbursement for al
coholism services is not expanding as 
rapidly as originally anticipated. For 
this reason, the Secretary has decided 
(effective through fiscal year 1979) 
not to specify the level of non-Federal 
funding which recipients of grants 
under section 311 must secure each 
year. Therefore* §54a.412 of the pro
posed regulations (matching rates) has 
been deleted.1 In the meantime, the 
Department will complete a series of 
studies of the ability of alcoholism 
treatment programs to collect third- 
party payments in adequate amounts. 
The Secretary anticipates the results 
of these studies will guide the develop
ment of departmental policy and regu
lations on this topic in the future.

However, the requirement of 
§54a.405(o) of the proposed regula
tions has not been revised. The Secre
tary believes that requiring grant ap
plicants to describe how a proposed 
project will become self-sufficient 
stimulates the effort necessary if the 
proposed project is to establish eligi
bility for and collect those third-party 
payments which are available and en
courages the integration of the pro
posed project into existing health and 
social service delivery systems.

NONDISCRIMINATION
Comment: Two commentera said it 

was “imperative” that the require
ments of § 54a. 214 be more explicitly 
stated. This section of the proposed 
regulations requires the State plan to 
provide that the State agency will (1) 
review admissions to private and 
public general hospitals and outpa
tient facilities to assist the Secretary 
in determining the compliance of such 
facilities with section 321 of the Act 
(which prohibits discrimination 
against alcohol abusers and alcoholics, 
solely because of their alcohol abuse 
or alcoholism, in admission or treat
ment by hospitals and outpatient fa
cilities!, and (2) make periodic reports 
to the Secretary respecting such 
review. Both commentera expressed 
concern about the heavy workload 
these requirements could impose on 
State alcohol agencies. One requested 
that the terms “review'’ and “period
ic” be defined. The other suggested 
the Department make available funds 
for carrying out the required activi
ties.

Response: As indicated by the com
menter, § 54a.214 of the proposed reg
ulations does not set forth explicit re
quirements but simply repeats the lan
guage of section 303(a)(15) of the Act. 
At the time the proposed regulations 
were published, it was anticipated that 
regulations implementing section 321

‘Sec. 54a.412 of the proposed regulations 
had been reserved for a separate notice of 
proposed rulemaking specifying required 
non-Federal matching rates.

of the Act (then under development 
by the Department's Office for Civil 
Rights) would provide more detailed 
guidance to State alcohol agencies on 
their responsibilities under section 
303(a)(15). On May 4, 1977, regula
tions implementing section 321 were 
published in the F ederal R egister (42 
FR 22676) as part of the regulations 
implementing section 504 of the Reha
bilitation Act of 1973 (45 CFR Part 
84). These regulations require that no 
otherwise qualified handicapped indi
vidual shall, solely by reason of his 
handicap, be excluded from participa
tion in, be denied the benefits of, or be 
subjected to discrimination under any 
program or activity receiving financial 
assistance from the Department. How
ever, the enforcement procedures set 
forth ip appendix B of these regula
tions (which are identical to the proce
dures employed by the Department 
for enforcing title VI of the Civil 
Rights Act of 1974) do not provide an 
explicit role for State agencies.

In view of the fact that section 
303(aX15) of the Act makes review of 
and reporting on admissions to hospi
tals and outpatient facilities by the 
State alcohol agency a condition of 
the receipt of alcohol formula grant 
funds and that public comments have 
indicated detailed guidance in carrying 
out these responsibilities is “urgently 
needed,” the Secretary intends to 
issue a notice of proposed rulemaking 
on this matter (consistent with the re
quirements of 45 CFR Part 84) in the 
near future.

Other

CRITERIA FOR STANDARDS
Section 303(a)(10) of the Act re

quires the State plan to set forth, in 
accordance with criteria to be set by 
the Secretary, standards (including en
forcement procedures and penalties) 
for (A) construction and licensing of 
public and private treatment facilities, 
àhd (B) for other community services 
or resources available to assist individ
uals to meet problems resulting from 
alcohol abuse. Section 54a.212 of the 
proposed regulations, intended to im
plement this requirement of the Act, 
was reserved from the proposed regu
lations, with a special note inviting 
comments and suggestions on the 
scope and content of the criteria. No 
comments or suggestions were re
ceived. The Secretary continues to en
courage the submission of comments 
or suggestions from the public on cri
teria for standards for alcohol abuse 
and alcoholism programs, services, and 
facilities. However, in view of the lack 
of public comments to date, §54a.212 
is also reserved from the final regula
tions set forth below.
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TECHNICAL REVISIONS

Section 54a.l01 has been revised to 
apply to grants for National Alcohol 
Research Centers as well as to formula 

-grants, project grants, and special 
grants for implementation of the Uni
form Alcoholism and Intoxication 
Treatment Act.

Section 54a. 102 has been revised to 
include definitions for “Council,” 
“nonprofit,” “project period,” and 
“budget period” which appeared as 
§54a.402 of the proposed regulations. 
Section 54a.402 of the proposed regu
lations has been deleted.

Section 54a. 103 has been revised to 
call attention to the nondiscrimination 
requirements of section 303 of the Age 
Discrimination Act of 1975 (42 U.S.C. 
6102) and title IX of the Education 
Amendments of 1972 (20 U.S.C. 1681).

Section N54a.202(c) of the proposed 
regulations, which defined “treat
ment” of alcohol abuse problems, has 
been deleted, largely because the pro
posed regulations did not include a 
definition of “prevention”, or of “reha
bilitation,” areas in which State alco
hol agencies have statutory responsi
bilities comparable to their responsi
bilities in the area of treatment. It 
should be noted, however, that the ab
sence of such definitions in no way di
minishes the statutory responsibility 
of State alccfhol agencies to plan, es
tablish, maintain, coordinate, and 
evaluate projects for the development 
of more effective prevention, treat
ment, and rehabilitation programs to 
deal with alcohol abuse and alcohol
ism.

Section 54a.202(d) of the proposed 
regulations (now § 54a.202(c)) has been 
revised to define “population” with re
spect to the Virgin Islands, Puerto 
Rico, Guam, American Samoa, the 
Trust Territory of the Pacific Islands, 
and the Northern Mariana Islands as 
the latest figures of total population 
which are, in the judgment of the Sec
retary, satisfactory. This revision is 
necessary in order to avoid inappropri
ate reductions (or increases) in allot
ments to the islands in those years for 
which population figures certified by 
the Department of Commerce for 
these jurisdictions are many years 
older than those certified for other 
States.

Section 54a.203 has been revised to 
set forth the new formula for comput
ing allotments to the States which was 
promulgated as § 54a. 102 in the F eder
al R egister of November 25, 1977 (42 
FR 60403). In addition, the definitions 
of two terms in this formula have been 
revised for greater clarity. These revi
sions are editorial in nature and do not 
affect the substance of the regula
tions.

Section 54a.207(a), regarding submis
sion of State plans, has been revised to 
implement section 303(a) of the act as
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amended by Pub. L. 95-83 (42 U.S.C. 
4573(a)), enacted August 1, 1977, 
which requires that each State plan
(1) pertain to the 12-month period of 
the State fiscal year which commences 
in the calendar year in which the plan 
is submitted, and (2) be submitted not 
later than July 31 of each calendar 
year.

Section 54a.208, setting forth the 
purpose of the State plan, has been re
vised to implement section 303(b) of 
the act as amended by PUb. L. 95-83 
(42 U.S.C. 4573(b)), which specifically 
permits a State plan for prevention 
and treatment of alcohol abuse and al
coholism to also oontain provisions re
lating to drug abuse or mental health.

Section 54a.l02(g) has been revised 
to include the Northern Mariana Is
lands in the definition of the term 
“State.” Section 54a.203(b) has been 
revised to include the Northern Mari
ana Islands among those jurisdictions 
for which special estimates of need 
and income may be used in calculating 
State allotments. Section 54a.203(c) 
has been revised to list the Northern 
Mariana Islands among the jurisdic
tions ineligible for a formula grant of 
at least $200,000. Section 54a.204 (a),
(b), and (d), regarding transfer of al
lotments, have also been revised to 
refer to the Northern Mariana Islands. 
These revisions make the regulations 
consistent with Pub. L. 94-241 (48 
U.S.C. 1681) which approves the cov
enant to establish a Commonwealth of 
the Northern Mariana Islands and 
makes the Comprehensive Alcohol 
Abuse and Alcoholism Prevention, 
Treatment, and Rehabilitation Act as 
amended applicable to the Northern 
Mariana Islands as it is applicable to 
Guam.

Section 54a.405(u) of the proposed 
regulations (now § 54a.404(u)) has 
been revised to require that all grant 
applications contain assurances that 
the applicant, if it receives a grant 
award, will undertake to develop and 
maintain such new and existing rela
tionships or arrangements with com
munity mental health centers and pro
viders of alcohol services in its service 
area as are sufficient to assure the 
availability of mental health and alco
hol services to the population it serves. 
The proposed regulations had re
quired such assurances only from 
grant applicants which received assist
ance under the Community Mental 
Health Centers Act.

Section 54a.407 and §54a.409(b) of 
the proposed regulations have been 
deleted. The provisions of § 54a. 106, 
which make subpart F (Grant-Related 
Income) and subpart K (Grant Pay
ment Requirements) of 45 CFR part 
74 applicable to all organizations re
ceiving alcohol prevention and treat
ment grants, make these sections un
necessary.
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Section 54a.409(c) of the proposed 
regulations (now §54a.407(b)) has 
been revised to require that audits 
meeting the standards prescribed in 45 
CFR 74.61(h)(1) shall be conducted by 
all grantees. The proposed regulations 
would have imposed different audit re
quirements on nongovernmental gran
tees than on grantees which are State 
and local governments.

The subsections of subpart D of the 
regulations have been renumbered as 
necessary to accommodate deletions.

Accordingly, 42 CFR part 54a is re
vised to read as set forth below.
(Catalog of Federal Domestic Assistance 
Program Nos. 13.257 Alcohol Formula 
Grants, 13.252 Alcohol Demonstration Pro
grams.)

N o te .—The Department of Health, Educa
tion, and Welfare has determined that this 
document does not contain a major proposal 
requiring preparation of an inflation impact 
statement under Executive Order 11821 and 
OMB Circular A-107.

Dated: May 9,1978.
J oyce C. Lashof, 

Acting Assistant Secretary 
for Health.

Approved: September 1,1978.
Hale Champion,

Acting Secretary.
42 CFR Part 54a is revised to read as 

follows:

PART 54a— GRANTS FOR ALCOHOL 
ABUSE AND ALCOHOLISM PRE
VENTIO N, TREATMENT, AND RE
HABILITATION SERVICES AND NA
TIONAL ALCOHOL RESEARCH CEN
TERS

Subpart A — General

54a.l01 Applicability.
54a. 102 Defintions.
54a.l03 Nondiscrimination.
54a. 104 Confidentiality of patient records 
54a.l05 Reviews required by Health Plan

ning and Resources Development Act. 
54a. 106 Applicability of 45 CFR Part 74.

Subpart B— Formula Grant* to State*

54a.201 Applicability.
54a.202 Definitions.
54a.203 Allotments to States.
54a.204 Transfer of allotments.
54a.205 Allotment; administrative expendi

tures.
54a.206 Allotment; equipment, supplies or 

personnel in lieu of cash.
54a.207 State plan; submission and review. 
54a.208 State plan; purpose; coordination. 
54a.209 State plan; single State agency. 
54a.210 State plan; State advisory council. 
54a.211 State plan; survey of need; re

source allocation plan.
54a.212 State plan; criteria for construc

tion and licensing of facilities. [Re
served]

54a.213 State plan; personnel administra
tion.
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54a.214 State plan; nondiscrimination by 
- federally assisted private and public gen

eral hospitals and outpatient facilities in 
the admission and treatment of alcohol 
abusers.

54a.215 Assurances.
Subpart C— Special Grants for Implementation 

of the Uniform Alcoholism and Intoxication 
Treatment Act (Reserved]

Subpart D— Project Grants for the Prevention 
and Treatment o f Alcohol Abuse and Alco
holism

54a.401 Applicability.
54a.402 Eligibility.
54a.403 Application.
54a.404 Project requirements.
54a.405 Evaluation and grant award.
54a.406 Expenditure of grant funds.
54a.407 Grantee accountability.
54a.408 Publications and copyrights.
54a.409 Additional conditions.

Subpart E— Grants for National Alcohol 
Research Centers (Reserved]

Subpart A — General
Authority : 42 U.S.C. 4551, 4571-4573, 

4576-4577, “and 4588.”

§ 54a. 101 Applicability.
The provisions of this subpart apply 

to all grants which are authorized by 
title III of the Comprehensive Alcohol 
Abuse and Alcoholism Prevention, 
Treatment, and Rehabilitation Act of 
1970 as amended by Pub. L. 93-282 and 
Pub. L. 94-371 (42 U.S.C. 4571, et sea-), 
and administered by the National In
stitute on Alcohol Abuse and Alcohol
ism under the authority granted by 
title I of that Act <42 U.S.C. 4551, et 
seq.). Those grants include: (a) formu
la grants to assist States in planning, 
establishing, maintaining, coordinat
ing, and evaluating projects for the de
velopment of more effective preven
tion, treatment, and rehabilitation 
programs to deal with alcohol abuse 
and alcoholism (42 U.S.C. 4571-4573; 
Subpart B of this part); (b) special 
grants to assist States in implementing 
the Uniform Alcoholism and Intoxica
tion Treatment Act <42 U.S.C. 4576; 
Subpart C of this part); (c) grants for 
alcohol abuse and alcoholism preven
tion and treatment projects (42 U.S.C. 
4577; Subpart D of this part) “; and (d) 
grants for National Alcohol Research 
Centers (42 U.S.C. 4588; Subpart E of 
this part).”
§ 54a.l02 Definitions.

As used in this part:
<a) “Act” means the Comprehensive 

Alcohol Abuse and Alcoholism Preven
tion, Treatment, and Rehabilitation 
Act of 1970, as amended (42 U.S.C. 
4541, et seq.).

(b) “Council” means the National 
Advisory Council on Alcohol Abuse 
and Alcoholism established pursuant 
to section 217 of the Public Health 
Service Act (42 U.S.C. 218).
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(c) “Nonprofit” as applied to a pri
vate entity means that no part of the 
net earnings of such entity inures or 
may lawfully inure to the benefit of 
any shareholder or individual.

(d) “Project period” means the total 
period of time for which support for a 
project has been recommended as 
specified in the grant award docu
ment. Such recommendation does not 
commit or obligate the Federal Gov
ernment to any addition, supplemen
tal or continuation support beyond 
the current budget period.

(e) “Budget period” means the inter
val of time (usually 12 months) into 
which the project period has been di
vided for budgetary and reporting pur
poses and for which the Government 
has made a financial commitment to 
fund a particular project.

(f) “Secretary” means the Secretary 
of Health, Education, and Welfare and 
any other officer or employee of the 
Department of Health, Education, and 
Welfare to whom the authority in
volved may be delegated.

<g) “State” means the 50 States, the 
District of Columbia, the Virgin Is
lands, the Commonwealth of Puerto 
Rico, Guam, American Samoa, the 
Trust Territory of the Pacific Islands, 
and the Northern Mariana Islands.
§ 54a.l03 Nondiscrimination.

(a) Race, color, national origin. At
tention is called to the requirements 
of title VI of the Civil Rights Act of 
1964 (42 U.S.C. 2000d et seq.) which 
provides that no person in the United 
States shall, on the ground of race, 
color, or national origin be excluded 
from participation in, be denied the 
benefits of. or be subjected to discrimi
nation under any program or activity 
receiving JFederal financial assistance. 
A regulation implementing such title 
has been promulgated (45 CFR Part 
80).

<b) Age. Attention is called to the re
quirements of section 303 of the Age 
Discrimination Act of 1975 (42 U.S.C. 
6162). That section provides that pur
suant to regulations which shall be ef
fective no earlier than January 1, 
1979, no person in the United States 
shall, on the basis of age, be excluded 
from participation in, be denied the 
benefits of, or be subjected to discrimi
nation under any program or activity 
receiving Federal financial assistance, 
except as provided by sections 304(b) 
and 304(c) of the Age Discrimination 
Act of 1975 <42 U.S.C. 6103 (b) and 
< c ) ) .

(c) Sex. Attention is called to the re
quirements of title IX of the Educa
tion Amendments of 1972 and in par
ticular to section 901 of such act (20 
U.S.C. 1681) which provides that no 
person in the United States shall, on 
the basis of sex, be excluded from par
ticipation in, be denied the benefits of,

or be subjected to discrimination 
under any education program or activ
ity receiving Federal financial assist
ance. A regulation implementing such 
section has been promulgated (45 CFR 
Part 86).

(d) Handicapped individuals. Atten
tion is called to the requirements of 
section 504 of the Rehabilitation Act 
of 1973, as amended (29 U.S.C. 794), 
which provides that no otherwise 
qualified, handicapped individual in 
the United States shall, solely by 
reason of his or her handicap, be ex
cluded from participation in, be denied 
the benefits of, or be subjected to dis
crimination under any program or ac
tivity receiving Federal financial as
sistance. A regulation implementing 
such section has been promulgated (45 
CFR Part 84).

(e) Admission of alcohol abusers to 
federally assisted private and public 
general hospitals and outpatient fa
cilities. Attention is called to the re
quirements of section 321 of the act 
(42 U.S.C. 4581) which provides that 
alcohol abusers and alcoholics who are 
suffering from medical conditions 
shall not be discriminated against in 
admission or treatment, solely because 
of their alcohol abuse or alcoholism, 
by any private or public general hospi
tal or outpatient facility (as defined in 
section 1833(6) of the Public Health 
Service Act, 42 U.S.C. 300s-3(6)) which 
receives support in any form from any 
program supported in whole or in part 
by funds appropriated to any Federal 
department or agency. A regulation 
implementing such section has been 
promulgated (45 CFR § 84.53).
§54a.l04 Confidentiality of patient rec

ords.
Attention is called to section 333 of 

the act <42 U.S.C. 4582) which pro
vides that records of the identity, diag
nosis, prognosis, or treatment of any 
patient which are maintained in con
nection with the performance of any 
gfrogram or activity relating to alco
holism or alcohol abuse education, 
training, treatment, rehabilitation or 
research, which is conducted, regulat
ed, or directly or indirectly assisted by 
any department or agency of the 
United States, shall be confidential 
and may be disclosed only for the pur
poses and under the circumstances ex
pressly authorized under section 333 
of the act. Violations of section 333 are 
subject to a fine of not more than $500 
in the case of a first offense and not 
more than $5,000 in the case of each 
subsequent offense. A regulation im
plementing section 333 of the act has 
been promulgated (42 CFR Part 2).
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§ 54a.l05 Reviews required by Health 
Planning and Resources Development 
Act.

Attention is called to section 
1524(c)(6 ) of the Public Health Service 
Act (42 U.S.C. 300m-3(c)(6)) which re
quires that the Statewide Health Co
ordinating Council, if any, established 
under section 1524 annually review 
and approve or disapprove the alcohol 
abuse and alcoholism State plan and 
any application for alcohol formula 
grant funds submitted to the Secre
tary. Attention is also called to section 
1513(e)(1)(A) of the Public Health 
Service Act (42 U.S.C. 3001-2(e)(l)(A)) 
which requires that the Health Sys
tems Agency, if any, established under 
section 1513 review and approve or dis
approve each proposed use within its 
health service area of Federal funds 
for the development, expansion, or 
support of health resources which are 
made available through project grants 
for the prevention and treatment of 
alcohol abuse and alcoholism and 
through special grants for implemen
tation of the Uniform Alcoholism and 
Intoxication Treatment Act and Fed
eral funds made available through 
grants and contracts by the State from 
alcohol abuse and alcoholism formula 
grants. Attention is also called to sec
tion 1536 (42 U.S.C. 300n-5), which au
thorizes the State Health Planning 
and Development Agency to perform 
this review under section 1513(e)(1)(A) 
in those States where health service 
areas will not be established and 
health systems agencies will not be 
designated.
§ 54a.l06 Applicability of 45 CFR Part 74.

The relevant provisions of 45 CFR 
part 74, establishing uniform adminis
trative requirements and cost princi
ples, shall apply to all grants under 
this part to State and local govern
ments as those terms are defined in 
subpart A of that part 74; the relevant 
provisions of the following subparts of 
part 74 shall also apply to grants to all 
other grantee organizations under sub
part D of this part:

45 CFR P art 74
Subpart
A. General.
B. Cash Depositories.
C. Bonding and Insurance.
D. Retention and Custodial Requirements 

for Records.
F. Grant-Related Income.
G. Matching and Cost Sharing.
K. Grant Payment Requirements.
L. Budget Revision Procedures.
M. Grant Closeout, Suspension and Termi

nation.
O. Property.
Q. Cost Principles.
Subpart ft— Formula Grants to States 

Authority: 42 U.S.C. 4571-4573.
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§ 54a.201 Applicability.
This subpart applies only to grants 

under sections 301-303 of the Act (42 
UJ3.C. 4571-4573) to assist States in 
planning, establishing, maintaining, 
coordinating, and evaluating projects 
for the development of more effective 
prevention, treatment, and rehabilita
tion programs to deal with alcohol 
abuse and alcoholism.
§ 54a.202 Definitions.

All terms not defined herein shall 
have the same meaning as given them 
in § 54a. 102. As used in this subpart:

(a) . “State agency” means the single 
State agency, which may be an indi
vidual agency or an interdepartmental 
agency, designated pursuant to section 
303(a)(1) of the act as the sole agency 
for the administration of the State 
plan or for supervising the administra
tion of the State plan.

(b) “State plan” means the docu
ment for planning, establishing, con
ducting, coordinating, and evaluating 
projects for the development of more 
effective prevention, treatment, and 
rehabilitation programs, within the 
State to deal with alcohol abuse and 
alcoholism, which contains the infor
mation, proposals, and assurances re
quired by section 303 of the act and 
the regulations of this subpart.

(c l “Population”, with respect to any 
State or area thereof other than the 
Virgin Islands, the Commonwealth of 
Puerto Rico, Guam, American Samoa, 
the Trust Territory of the Pacific Is
lands, and the Northern Mariana Is
lands, means the latest figures of total 
population certified by the United 
States Department of Commerce. 
With respect to the Virgin Islands, the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the Trust Territory 
of the Pacific Islands, and the North
ern Mariana Islands, “population” 
means the latest figures of total popu
lation which are, in the judgment of 
the Secretary, satisfactory.
§ 54a.203 Allotments to States.

(a) The allotments to the several 
States under section 302 of the Com
prehensive Alcohol Abuse and Alco
holism Prevention, Treatment, and 
Rehabilitation Act will be computed 
by the Secretary as follows:
State allotment=Population of State x Total 

funds appropriated x Population of U.S.
(1 Per capita income of U.S. (3-year aver

age)^ Per capita income of State (3- 
year average)+1 Need in State/2 Need 
in U.S.)

The term Need in State means an esti
mate of the level of alcohol abuse based on 
application of the results of multivariate 
statistical analysis of survey data on alcohol 
abuse to data on the demographic charac
teristics of each State.

The term Need in U.S. is the quotient of 
the following calculation:

40393

Population of State x Need in State, totaled 
for 50 States and D.C./Total population 
of 50 States and D.C.

(b) In making the calculation speci
fied in paragraph (a) of this section 
for Puerto Rico, the Virgin Islands, 
American Samoa, Guam (Delete 
“and”), the Trust Territory of the Pa
cific Islands, and the Northern Mari
ana Islands, the Secretary, in the ab
sence of income data and estimates of 
need specific to these areas which are, 
in his judgment, satisfactory, will use 
the highest estimate of Need in State 
and the highest estimate of:
Per capita income of U.S. (3-year average)/ 

Per capita income of State (3-year aver
age)

(c) In any fiscal year for which the 
amount appropriated under section 
301 of the act is equal to or greater 
than the amount appropriated for the 
fiscal year ending June 30, 1976, if, 
after determining the amount'of the 
allotment for each State in accordance 
with paragraph (a) of this section, it 
appears that any State (with the ex
ception of the Virgin Islands, Ameri
can Samoa, Guam (Delete “and”), the 
Trust Territory of the Pacific Islands 
(Delete “)”) Add ”, and the Northern 
Mariana Islands)” will receive less 
than $200,000, the Secretary shall 
reduce the shares of each State which 
would receive more than $200,000 by 
an equal percentage and reallocate 
these sums as required to assure that 
every State (other than the Virgin Is
lands, American Samoa, Guam (Delete 
“and”), the Trust Territory of the Pa
cific Islands (Delete “)”) Add “, and 
the Northern Mariana Islands)” will 
receive at least $200,000.

(d) Allotments to States computed 
pursuant to paragraphs (a), (b), and
(c) of this section shall be adjusted so 
that the total, allotment to any State 
will not be less than the amount allot
ted to it for the fiscal year ending 
June 30,1976.

Ce) In any fiscal year for which the 
amount appropriated under section 
301 of the act is less than the amount 
appropriated for the fiscal year ending 
1976, the minimum allotment to a 
State shall be an amount which bears 
the same ratio to the amount allotted 
for the fiscal year ending June 30, 
1976, as the amount appropriated for 
the fiscal year for which the allotment 
is being made bears to the amount ap
propriated for the fiscal year ending 
June 30,1976.

(f) If the amount appropriated 
under section 301 of the act for any 
fiscal year is less than the amount re
quired to make for such fiscal year the 
minimum allotments prescribed by 
paragraphs (c), (d), and (e) of this sec
tion to each State with an approved 
State plan, the minimum allotment 
for such fiscal year for a State with an
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approved State plan shall be an 
amount which bears the same ratio to 
the minimum allotment prescribed by 
paragraph (c), (d), or (e), as appropri
ate, for such State as the amount ap
propriated for such fiscal year bears to 
the amount of appropriations which 
would be required to make the mini
mum allotments to each State with an 
approved State plan under paragraphs
(c), (d), or (e), as appropriate.
§ 54a.204 Transfer of allotments.

(a) Allotments to the 50 States, the 
District of Columbia, and the Com
monwealth of Puerto Rico. Any 
amount allotted to a State in a fiscal 
year (other than the Virgin Islands, 
American Samoa, Guam, the Trust 
Territory of the Pacific Islands, and 
the Northern Mariana Islands) which 
is unobligated at the end of that year 
shall remain available to the State, for 
the purposes for which made, for the 
next fiscal year (and for such year 
only), and that amount shall be in ad
dition to the amounts allotted to the 
State for that purpose for the next 
fiscal year; except that any amount, 
rem aining unobligated at the end of 
the sixth month following the end of 
the year in which it was allotted, 
which the Secretary determines will 
remain unobligated by the close of the 
next fiscal year, may be reallotted by 
the Secretary to any other of the 
States having need therefor, on such 
basis as the Secretary deems equitable 
and consistent with the purposes of 
the act and the regulations of this sub
part. Funds thus reallotted to any of 
the States shall be available for the 
purposes for which made until the 
close of such next fiscal year and shall 
be in addition to the amounts allotted 
and available for the same period.

(b) Allotments to the Virgin Islands, 
American Samoa, Guam, the Trust 
Territory of the Pacific Islands , and 
the Northern Mariana Islands. Any 
amount allotted to the Virgin Islands, 
American Samoa, Guam, the Trust 
Territory of the Pacific Islands, or the 
Northern Mariana Islands in a fiscal 
year which is unobligated at the end 
of that year shall remain available for 
the purposes for which made, for the 
next two fiscal years (and for such 
years only), and that amount shall be 
in addition to the amounts allotted for 
that purpose for each of the next two 
fiscal years; except that any amount

• remaining unobligated at the end of 
the first of the next two fiscal years, 
which the Secretary determines will 
remain unobligated at the close of the 
second of the next two fiscal years, 
may be reallotted by the Secretary to 
any other of the five States (Virgin Is
lands, American Samoa, Guam, the 
Trust Territory of the Pacific Islands, 
and the Northern Mariana Islands) 
having need therefor on such basis as
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the Secretary deems equitable and 
consistent with the purposes of the act 
and the regulations of this subpart. 
Funds thus reallotted to any of those 
five States shall be available for the 
purposes for which made until the 
close of the second of the next two 
fiscal years and shall be in addition to 
the amounts allotted and available for 
the same period.

(c) Reallotment approval. Funds will 
not be reallotted to a State under 
paragraphs (a) and (b) of this section 
unless the Secretary finds that:

(1) The State has an approved State 
plan for the fiscal year during which 
the reallotted funds would be available 
for expenditure; and

(2) The State has filed the report re
quired under paragraph (d) of this sec
tion and has provided such additional 
information as the Secretary may re
quest with regard to the proposed use 
of the funds to be reallotted.

(d) Reports. Each State shall, with 
respect to each fiscal year in which it 
receives an allotment, submit a report 
to the Secretary which shall set forth 
the amount of the allotment remain
ing unobligated as of the date of the 
report, the State’s plans, if any, for ob
ligating such unobligated amount, the 
need, if any, for additional funds, and 
the State’s plans for meeting such 
need if such additional funds are made 
available through reallotment.

(1 ) A State (other than the Virgin Is
lands, American Samoa, Guam, the 
Trust Territory of the Pacific Islands, 
and the Northern Mariana Islands) 
shall submit the report within 60 days 
of the end of the sixth month follow
ing the end of the fiscal year in which 
the allotment was made.

(2) The Virgin Islands, American 
Samoa, Guam, the Trust Territory of 
the Pacific Islands, and the Northern 
Mariana Islands shall submit the 
report within 60 days of the end of the 
first fiscal year following the fiscal 
year in which the allotment was made.
§ 54a.205 Allotment; administrative ex

penditures.
(a) At the request of a State on such 

forms, at such, time, and in such 
manner as the Secretary may pre
scribe, a portion of any allotment or 
allotments of the State shall be availa
ble to pay that portion of the expendi
tures found necessary by the Secre
tary for thé proper and efficient ad
ministration during the year of the 
State plan approved under the act and 
the regulations Qf this subpart, except 
that not more than 10 percent of the 
total of the allotments of the State for 
a year, or $50,000 whichever is less, 
shall be available during the year for 
that purpose.

(b) Allowable costs. Within the limit 
set forth in § 54a.205(a), allowability of 
administrative costs shall be deter

mined in accordance with the applica
ble cost principles set forth in Subpart 
Q of 45 CFR Part 74. Expenditures 
which are allowable, if found neces
sary for the proper and efficient ad
ministration of the State plan, in
clude:

(1) Costs of compensation of person
nel and other administrative expendi
tures directly related to the prepara
tion and administration of the State 
plan or to supervising that prepara
tion and administration; and

(2) Expenditures incurred by a State 
advisory council established pursuant 
to section 303(a)(3) of the act, includ
ing per diem and travel expenses in
curred by council members at rates 
not exceeding those established under 
applicable State law.

(c) Unallowable costs. Funds made 
available under this section may not 
be ùsed for:

(1) Administrative costs exceeding 10
percent of the total of the allotment 
of a State for a year or $50,000, which
ever is less; ,

(2) Administrative costs attributable 
to programs other than those funded 
under this çubpart;

(3) Costs of central administrative 
departments of State and local govern
ments other than those directly relat
ed to administration of the State plan;

(4) Administrative costs relating to 
services which the State is required to 
provide at its own expense in order to 
satisfy the maintenance of effort re
quirements of the act and the regula
tions of this subpart;

(5) Acquisition of land or construc
tion or acquisition of buildings; or

(6) Matching other Federal grants.
§54a.206 Allotment; equipment, supplies, 

or personnel in lieu of cash.
At the request of a State on such 

forms, at such time, and in such 
manner as the Secretary may pre
scribe, the Secretary may, in lieu of 
cash payments, furnish equipment or 
supplies to the State or detail to the 
State officers or employees of the De
partment of Health, Education, and 
Welfare when he finds that the equip
ment, supplies, or personnel would be 
used for purposes for which an allot
ment would be available under the act 
and the regulations of this subpart. In 
that case, the Secretary will reduce 
the payments to which the State 
would otherwise be entitled from its 
allotment for the fiscal year by an 
amount which equals the fair market 
value of the equipment and supplies 
furnished and by the amount of the 
pay, allowances, traveling expenses, 
and other costs incurred in connection 
with the detail of officers or employ
ees. The amount by which the pay
ments are reduced shall be available 
for the payment of the costs incurred 
by the Secretary in furnishing the
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equipment, supplies, and personnel 
but that amount shall, for purposes of 
determining the allotment under sec
tion 302(a) of the act and § 54a.203, be 
deemed to have been paid to the State.
§ 54a.207 State plan; submission and 

review.
(a) Submission. To receive funds 

from its allotment a State must 
submit to and have approved by the 
Secretary a State plan which contains 
or, as required by these regulations, 
incorporates by reference the informa
tion, proposals, and assurances speci
fied in the act and in the regulations 
of this subpart. Documents incorporat
ed by reference become a part of the 
State plan as though fully set forth 
therein. SuCh documents must be:

(1) Clearly identified as to subject, 
date, and location;

(2) Officially adopted and dissemi
nated in accordance with applicable 
procedures; and

(3) Made available to the Secretary 
and readily available to the public for 
inspection.

The State plan must pertain to the 
12-month period of the State fiscal 
year which commences in the calendar 
year in which the plan is submitted 
and must be submitted not later than 
July 31 of each, calendar year.

(b) Modification. The State agency 
shall from time to time, but not less 
often than annually, review its State 
plan and submit to the Secretary for 
approval modifications thereof which 
shall:

(1) Contain budgetary requirements 
for the new fiscal year and such up
dates of the assurances and informa
tion, which under this subpart must be 
contained in the State plan, as may be 
prescribed by the Secretary; and

(2) Incorporate by reference such
changes in the proposals and informa
tion, which under this subpart must be 
incorporated by reference in the State 
plan, as may be prescribed by the Sec
retary and such additional changes as 
the State agency may consider to be 
necessary. ^

(c) Assessment of progress. The State 
agency shall submit to the Secretary 
periodic reports assessing the progress 
of the State in implementing its State 
plan in such form and manner as the 
Secretary may prescribe. Such a 
report shall first be submitted with 
the State plan submitted for the first 
fiscal year beginning after September 
30, 1977. Thereafter, the State agency 
shall make additional reports every 
third year in which it receives an allot
ment.

(d) Review and comment by the Gov
ernor. The State plan, any modifica
tion thereof, and all assessments of 
progress shall be submitted to the 
Governor of the State or the Gover
nor’s delegate for review and comment
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at least 45 days prior to submission of 
the, plan, modification, or assessment 
of progress to the Secretary. The com
ments of the Governor or the Gover
nor’s delegate or such documentation 
of review without comment as the Sec
retary may prescribe, must be submit
ted to the Secretary with the plan, 
modification, or assessment of pro
gress.

(e) Publicized plan. The State 
agency shall publicize a general de
scription of the proposed plan, modifi
cation, or assessment of progress at 
least 30 days prior to the submission 
of the plan, modification, or assess
ment of progress to the Secretary. The 
State plan, modifications thereof, and 
assessments of progress must be readi
ly available and accessible for exami
nation and comment by interested per
sons prior to submission to the Secre
tary and during the period they are in 
effect.
§ 54a.208 State plan; purpose, coordina

tion.
(a) Purpose. The purpose of the 

State plan is to provide a rational and 
more effective basis for the utilization 
of Federal, State, and all other availa
ble resources in planning, establishing, 
conducting, maintaining, coordinating, 
and evaluating prevention, treatment, 
and rehabilitation projects and pro
grams to deal with alcohol abuse and 
alcoholism in the State and for on
going planning for improvement and 
expansion of such activities, as neces
sary. The State plan may contain pro
visions relating to drug abuse or 
mental health.

(b) Coordination of alcohol abuse 
and alcoholism prevention, treatment, 
and rehabilitation programs. The 
State plan must: (1) Incorporate by 
reference a description of the policies 
and procedures under which the State 
agency will review and comment upon 
applications for assistance under sec
tion 311 of the act (42 U.S.C. 4577). As 
a minimum the policies and proce
dures must provide for:

(1) A written evaluation of the proj
ect set forth in the application which 
shall include comments on the rela
tionship of the project to other proj
ects pending and approved, and to the 
State plan.

(ii) State agency submission of such 
evaluation to the Secretary within 30 
days of the date upon which the State 
agency received the application for as
sistance.

(iii) The furnishing of a copy of the 
evaluation to the applicant.

(2) Incorporate by reference " the 
policies and procedures under which 
the State agency will, to the maximum 
extent practicable, coordinate and 
review the activities of other agencies 
within the State government, local 
and metropolitan area agencies, and
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interstate agencies to assure that all 
programs for the provision of services 
for people with alcohol abuse prob
lems are consistent with the State 
plan. As a minimum, these policies and 
procedures must include provisions 
under which:

(i) The State agency will review and 
evaluate proposals for programs and 
projects directly or indirectly related 
to the development of more effective 
prevention, treatment, and rehabilita
tion programs to deal with alcohol 
abuse and alcoholism which are sub
mitted to it by other agencies; and

(ii) The State agency will insure that 
those agencies or authorities with in
terests or responsibilities related to 
the project and program proposals de
veloped or reviewed by the State 
agency have been afforded an oppor
tunity to review the proposals.

(3) Provide assurance that the State 
agency will coordinate its planning 
with local alcoholism and alcohol 
abuse planning agencies and with 
other State and local health planning 
agencies.

(4) Incorporate by reference docu
mentary evidence that all applicable 
requirements for submitting the State 
plan for review under title XV of the 
Public Health Service Act (42 U.S.C. 
300k-l—300n-5) have been met.
§ 54a.209 State plan; single State agency.

(a) The State plan must incorporate 
by reference documentary evidence of 
the designation or establishment of a 
single State agency. Such documenta
tion shall include:

(1) The executive order, statute, res
olution, motion, or similar action by 
the State authority which designated 
or established the State agency; and

(2) Evidence that the State agency 
has legal authority to carry out the 
State plan and all duties and responsi
bilities required by the act and the 
regulations of this subpart.

(b) If the State agency is responsible 
for State programs in addition to the 
State alcohol abuse and alcoholism 
program, the State plan must incorpo
rate by reference documents which 
identify each program for which it is 
responsible, which identify the unit 
and official responsible for the alcohol 
abuse and alcoholism program, and 
which establish policies and proce
dures for insuring that separate rec
ords are maintained with respect to 
the alcohol abuse and alcoholism pro
gram and that all other applicable 
Federal requirements are met.

Cc) The State plan must incorporate 
by reference documents which de
scribe methods under which the State 
agency will either administer or super
vise the administration of the activi
ties to be carried out under the State 
plan. If part or all of the responsibility 
for administering the State plan has
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been or is to be delegated to one or 
more agencies (under the supervision 
of the State agency), the State plan 
must incorporate by reference docu
ments which identify such other 
agency or agencies, including local 
government agencies, and set forth 
the responsibilities of each such 
agency.
§ 54a.210 State plan; State advisory coun

cil.
(a) Establishment; scope of authori

ty. The State plan must incorporate by 
reference documents which provide 
for the designation or establishment 
of a State Alcohol Abuse Advisory 
Councikto consult with and advise the 
State agency in carrying out the State 
plan>

(b) Membership. (1) The membership 
of the State Alcohol Abuse Advisory 
Council shall, to the extent practica
ble, be drawn from different geograph
ical areas of the State, and shall pro
vide representation for:

(1) Nongovernmental organizations 
concerned directly or indirectly with 
alcohol abuse and alcoholism, such as 
local citizen groups, employee groups, 
labor and management, and other pro
vider, consumer, and consumer advo
cate groups; and

(ii) Public agencies and officials con
cerned directly or indirectly with alco
hol abuse and alcoholism, such as 
elected chief executives of local gener
al purpose governments (or their7 rep
resentatives), other local elected offi
cials and representatives of health and 
mental health agencies, vocational re
habilitation agencies, welfare agencies, 
and law enforcement agencies; and

(iii) The minority, poverty, and 
major population groups which are 
significantly affected by the problems 
of alcohol abuse and alcoholism and 
which are to be served under the State 
plan; and

(iv) At least one representative of 
the Statewide Health Coordinating 
Council established pursuant to sec
tion 1524 of the Public Health Service 
Act (42 U.S.C. 300m-3).

(2) The State plan shall incorporate 
by reference documents which contain 
the policies and procedures for selec
tion of Advisory Council members, and 
a list of members for the current fiscal 
year, their names, addresses, occupa
tions, and affiliations.

(c) Meetings; recommendations. (1) 
The State plan must incorporate by 
reference guidelines and instructions 
establishing the time, place, and fre
quency of meetings of the Council 
which shall provide, as a minimum, for 
annual meetings of the Council.

(2) The State agency shall maintain 
records of the recommendations made 
to it by the State Alcohol Advisory 
Council and, if such recommendations 
are not adopted, the reasons therefor.
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§ 54a.2U State plan; survey o f need, re
source allocation plan.

(a) Need. Each State plan must set 
forth a survey of the need for preven
tion, treatment, and rehabilitation 
programs to deal with alcohol abuse 
and alcoholism, including a survey of 
the need for health facilities to pro
vide services for alcohol abuse and al
coholism. The survey of need shall en
compass the social, economic, and 
medical aspects of the problem of alco
hol abuse and alcoholism; and shall 
take into account the relative extent 
of the problems of alcohol abuse and 
alcoholism within various population 
groups (including women and individ
uals under the age of 18) or areas as 
follows:

(1) Estimate the proportion of the 
population of the State with alcohol 
abuse and alcoholism problems and 
the proportion of the population di
rectly or indirectly affected by such 
problems.

(2) Identify areas within the State 
with a high incidence of alcohol abuse 
and alcoholism problems determined 
on the basis of:

(i) The demographic and socioeco
nomic characteristics of the popula
tion within each areas identified, such 
as age, sex, income, employment and 
unemployment rates, types of occupa
tion, and ethnic makeup of the area; 
and

(iiO The special needs of specific pop
ulation groups within each area with 
actual or potential problems of alcohol 
abuse and alcoholism, such as drinking 
drivers, chronic public intoxicants, of
fenders within the correctional 
system, women, senior citizens, youth 
(individuals under the age of 18), Indi
ans, employees of State and local gov
ernments and private industry, and 
groups within each such area whose 
occupational and social conditions 
make them vulnerable to alcohol 
abuse and alcoholism.

(3) Estimate the extent of the prob
lem of alcohol abuse and alcoholism 
compared to other health and social 
problems confronting the people of 
the State.

(b) Current resources. The State 
plan shall contain a description bf the 
present availability and accessibility of 
public and private resources for the 
provision of alcohol abuse and alcohol
ism prevention, treatment, and reha
bilitation services, including:

(1) A complete inventory (to the 
extent feasible) of all private and 
public resources available in the State 
for such purposes including but not 
limited to programs funded under 
State and local laws, occupational pro
grams for employees in State and local 
government and in private industry or 
other work settings, voluntary organi
zations, education programs, military 
and Veterans’ Administration re

sources, community mental health 
centers, hospitals, and other health 
care or social service centers which 
provide such services: \

(2) Personnel qualified to provide 
such services;

(3) Financial support, including 
public and private third party pay
ments, for the provision of such ser
vices;

(4) State laws affecting the availabil
ity and accessibility of such resources; 
and

(5) Other health and social problems 
confronting the Stale which may 
affect the availability of resources for 
meeting alcohol abuse and alcoholism 
problems.

(c) Additional resources needed. The 
State plan must contain a description 
of the additional resources, including 
facilities, personnel, training, techni
cal assistance, and funds, necessary to 
meet those needs identified pursuant 
to paragraph (a) of this section which 
are not being met by the existing re
sources described pursuant to para
graph (b) of this section.

(d) Action plan. The State plan must 
set forth a comprehensive action plan 
establishing priorities for the develop
ment and distribution throughout the 
State of alcohol abuse and alcoholism 
prevention, treatment, and rehabilita
tion programs and facilities. This plan 
must:

(1) Utilize, tojdie extent practicable, 
the existing resources described in 
paragraph (b) of this section;

(2) Describe the steps necessary to 
secure and develop the necessary re
sources described in paragraph (c) bf 
this section;

(3) Establish priorities for the distri
bution of facilities and services in all 
geographic areas and subareas of the 
State;

(4) Set forth, in the order of such 
priorities, the additional projects and 
programs required to meet the unmet 
need, the estimated costs of each and 
the source of financial and other re
sources expected to support each proj
ect or program, including formula 
grant support made available under 
the act and the regulations of this sub
part;

(5) Include a timetable for complet
ing all such projects and programs; 
and

(6) Include a long term plan for ex
pansion or diminution of existing re
sources or development of new re
sources in accordance with projected 
estimates of future needs.
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$ 54a.212 State plan; criteria for construc
tion and licensing of facilities. [Re
served]

§54a.213 State plan; personnel adminis
tration.

(a) Merit system personnel. The 
State plan shall provide for the estab
lishment and maintenance of person
nel standards on a merit basis for per
sons employed by the State agency in 
the administration or supervision of 
the administration of the State plan. 
Conformity with Standards for a 
Merit System of Personnel Adminis
tration, 45 CFR Part 70, issued by the 
Secretary of Health, Education, and 
Welfare, including any amendments 
thereto, and any standards prescribed 
by the U.S. Civil Service Commission 
pursuant to section 208 of the Inter
governmental Personnel Act of 1970 
(42 U.S.C. 4728) modifying or super
seding such standards, will be deemed 
to meet this requirment as determined 
by said Commission. Laws, rules, regu
lations, and policy statements, and 
amendments thereto, effectuating 
such methods of personnel administra
tion shall be incorporated by reference 
in the State plan.

Ça) Equal employment opportunity. 
Equal employment opportunity will be 
assured in the State merit system and 
affirmative action provided in its ad
ministration. Discrimination against 
any person in recruitment, examina
tion, appointment, training, promo
tion, retention, discipline, or any other 
aspect of personnel administration be
cause of political or religious opinions 
or affiliations or because of race, na
tional origin, or other nonmerit fac
tors will be prohibited. Discrimination 
on the basis of age or sex or physical 
disability will be prohibited except 
where specific age, sex, or physical re
quirements constitute a bona fide oc
cupational qualification necessary to 
proper and efficient administration. 
The State merit system must include 
procedures for appeals in cases of al
leged discrimination to an impartial 
body whose determination shall be 
binding upon a finding of discrimina
tion. The State must develop an af
firmative action plan to assure such 
equal employment opportunity which 
shall be subject to inspection, com
ment, and approval by the Secretary. 
Such plan shall contain such informa
tion and be completed on such date as 
the Secretary may prescribe.^

(c) Nondiscrimination on the basis 
of prior alcohol abuse. The State shall 
contain an assurance that the State 
will establish policies and procedures 
to assure -that no qualified applicant 
for a position supported in whole or in 
part from funds made available from 
the State’s allotment will be denied 
employment solely on the basis of

having or not having a prior history of 
alcohol abuse.

(d) Other*personnel. The State plan 
must include professional standards to 
be followed in hiring individuals 
(other than employees under a govern
ment merit system) to carry out activi
ties related to the implementation of 
the State plan. Such standards shall 
include schedules or other bases upon 
which the salaries of such personnel 
are determined and paid which shall 
be in accord with the usual and cus
tomary practices in the State.
§ 54a.214 State plan; nondiscrimination by 

federally assisted private and public 
general hospitals and outpatient facili
ties in the admission and treatment of 
alcohol abusers.

(a) The State plan must provide that 
the State agency will:

(1) Review admissions to private and 
public general hospitals and outpa
tient facilities to assist the Secretary 
in determining the compliance of such 
facilities with section 321 of the act 
(42 U.S.C. 4581) which provides that 
alcohol abusers and alcoholics who are 
suffering from medical conditions 
shall not be discriminated against in 
admission or treatment, solely because 
of their alcohol abuse or alcoholism, 
by any private or public general hospi
tal or outpatient facility (as defined in 
section 1633(6) of the Public Health 
Service Act, 42 U.S.C. 300s-3(6)) which 
receives support in any form from any 
program supported in whole or in part 
by funds appropriated to any Federal 
department or agency, and

(2) Make periodic reports to the Sec
retary respecting such review at such 
time and on such forms as the Secre
tary may prescribe.
§ 54a.215 Assurances.

In addition to any other assurances 
required by law and the regulations of 
this subpart the State plan must con
tain the following assurances:

(a) Maintenance of effort An assur
ance that Federal funds made availa
ble under sections 301-303 of the act 
and the regulations' of this subpart 
will be so used as to supplement and 
increase, to the extent feasible and 
practical, the level of State, local, and 
other non-Federal funds that would in 
the absence of such Federal funds be 
made available for the programs de
scribed in sections 301-303 of the act 
and will in no event supplant such 
State, local, and other non-Federal 
funds. A State will be considered to be 
in substantial compliance with such 
assurance if the Secretary finds that 
the aggregate level of State, local, and 
other non-Federal funds expended for 
alcohol abuse prevention, treatment, 
and rehabilitation services and activi
ties carried out under the State plan 
with Federal assistance made available

under sections 301-303 of the act is no 
lower for any fiscal year than the ag
gregate level of those expenditures in 
the immediately preceding fiscal year, 
except that the Secretary may take 
into consideration the extent to which 
the level of such funds for any fiscal 
year may have included funds for an 
activity of a nonrecurring nature.

(b) Community service. Assurances 
that all facilities, programs, and ser
vices supported in whole or in part 
with funds made available under sec
tions 301-303 of the act and the regu
lations of this subpart will be:
_ (1) Responsive to the needs of all 
members of the population to be 
served and made available to them 
without discrimination on the grounds 
of sex, creed, duration of residence, or 
ability or inability to pay for services;

(2) So publicized as to be generally 
known to the population to be served; 
and

(3) So located as to be readily acces
sible to the population to be served.

(c) Records and reports. An assur
ance that the State agency will comply 
with the provisions of 45 CFR Part 74 
relating to records and reports.

(d) Certification, accreditation, or li
censure requirements. Assurance that 
State certification, accreditation, or li
censure requirements, if any, applica
ble to alcohol abuse and alcoholism 
treatment facilities and personnel take 
into account the special nature of such 
programs and personnel, including the 
need to encourage the development of 
nonmedical modes of treatment and 
the need to acknowledge previous ex
perience when assessing the adequacy 
of treatment personnel.

(e) . Performance standards. Reason
able assurance that prevention or 
treatment programs supported by 
funds made available under section 
302 of the act have provided to the 
State agency a proposed performance 
standard or standards to measure, or 
research protocol to determine, the ef
fectiveness of such prevention or 
treatment programs or projects.

(f) Women and youth. Assurance 
that prevention and treatment pro
grams within the State will be de
signed to meet the need of women and 
individuals under the age of 18 for al
cohol abuse and alcoholism prevention 
and treatment.

(g) Relocation assistance. An assur
ance that the State agency will comply 
with the requirements of the Uniform 
Relocation Assistance and Real Prop
erty Acquisitions Act of 1970 (Pub. L. 
91-646) and the applicable regulations 
issued thereunder (45 CFR Part 15).
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Subpart C— Special Grants for Im ple
m entation o f the Uniform Alcohol
ism and Intoxication Treatm ent Act 
[R eserved]

Subpart' D— Project Grants fo r the 
Prevention and Treatm ent o f Alco
hol Abuse and Alcoholism

Authority: 42 U.S.C. 4577.

§ 54.401 Applicability.
This subpart applies only to grants 

under section 311 oi the act (42 U.S.C. 
4577) for the prevention and treat
ment of alcohol abuse and alcoholism 
and for the rehabilitation of alcohol 
abusers and alcoholics.
§ 54a.402 Eligibility.

(a) Eligible applicants. To be eligible 
for a grant award under this subpart, 
an applicant must be a public or non
profit private entity.

(b) Eligible projects. To be eligible 
for a grant award under this subpart, 
an eligible applicant must propose a 
project which is designed:

(1) To demonstrate innovative ap
proaches to solving the problems of al
cohol abuse and alcoholism such as:

(1) New methods and programs for 
the prevention and treatment of alco
hol abuse and alcoholism and for the 
rehabilitation of alcohol abusers and 
alcoholics;

(ii) The adaptation of existing serv
ices to meet the needs of specific popu
lation groups; or,

(iii) Methods for initiating or im
proving delivery systems for alcohol 
abuse and alcoholism prevention, 
treatment, and rehabilitation services 
at local, State, or regional levels (in
cluding projects designed to develop 
methods for the effective coordination 
of all alcoholism training, treatment, 
and prevention and research resources 
available within a health serVice area 
established pursuant to section 1511 of 
the Public Health Service Act, 42 
U.S.C. 300Z);

(2) To provide prevention, treat
ment, or rehabilitation services for 
persons with alcohol abuse and alco
holism problems, with special empha
sis on currently underserved popula
tions and individuals in geographic 
areas where such services are not 
other- wise adequately available, in
cluding the training of persons to pro
vide such services;

(3) To educate and train professional 
or nonprofessional personnel for the 
prevention and treatment of alcohol' 
abuse mid alcoholism and for the re
habilitation of alcohol abusers and al
coholics (including personnel attempt
ing to meet certification requirements 
of public or private accreditation or li
censure, or requirements of third- 
party payors);

RULES AND REGULATIONS

(4) To provide alcohol abuse and al
coholism prevention, treatment, and 
rehabilitation programs ahd services 
through, or in cooperation with, law 
enforcement personnel, schools, 
courts, penal institutions, and other 
public agencies; or

(5) To provide, on a local, State, or 
national basis, counseling and educa
tion activities for the prevention and 
treatment of alcohol abuse and alco
holism and for the rehabilitation of al
coholic abusers and alcoholics.
§ 54a.403 Application.

(a) Each eligible entity desiring a 
grant under this subpart shall submit 
an application in such form and at 
such time as the Secretary may pre
scribe.1 The application shall contain a 
full and adequate description of the 
proposed project and of the manner in 
which the applicant intends to con
duct the project and carry out the re
quirements of this subpart, a budget 
and justification of the amount of 
funds required, and such other perti
nent information as the Secretary may 
require.

(b) The application shall be execut
ed by an individual authorized to act 
for the applicant and to assume for 
the applicant the obligations imposed 
by the terms and conditions of any 
award including the regulations of this 
subpart.

(c) An application to the Secretary 
from an applicant within a State must:

(1) Provide assurance that a copy of 
the application has been forwarded for 
review by the State agency designated 
under section 303 of the act, if that 
designation has been made;

(2) Include evidence that all applica
ble requirements for submitting the 
application for review under title XV 
of the Public Health Service Act (42 
U.S.C. 300k-l-300n-5) have been met.

(3) Include evidence that the re
quirements of part I of Office of Man
agement and Budget Circular No. A-95 
have been satisfied.
§ 54a.404 Project requirements.

To be considered for approval under 
this subpart, an. application must, as 
relevant to the particular project pro
posed:

(a) Contain an assurance that all ac
tivities to be carried out under the 
grant will be substantially adminis
tered by or under the supervision of 
the applicant.

(b) Contain an assurance that Feder
al funds made available under the act

‘Prevention grant applications and 
instructions may be obtained from the Di
rector of the National Institute on Alcohol 
Abuse and Alcoholism, 5600 Fishers Lane, 
Rockville, Md. 20857. Treatment grant ap
plications and instructions may be obtained 
from the designated State Alcoholism Au
thority for the State in which the applicant 
is located or directly from the National In
stitute on Alcohol Abuse and Alcoholism.

will not supplant non-Federal funds 
otherwise available for carrying out 
the activities which are eligible for as
sistance under this subpart and that 
such funds will, to the extent practi
cal, be used to increase the level of 
funds otherwise available for such ac
tivities. A recipient of assistance under 
this subpart will be considered to be in 
substantial compliance with such as
surance if the Secretary finds that the 
aggregate level of non-Federal funds 
available to and spent by an applicant 
to which Federal grant funds are 
made available under the act and the 
regulations of this subpart is no lower 
for any fiscal year than if it was for 
the immediately preceding fiscal year, 
except that the Secretary may take 
into consideration the extent to which 
the level of such funds for any fiscal 
year may have included funds for an 
activity of a nonrecurring nature.

(c) Contain an assurance that no 
qualified applicant for a position sup
ported in whole or in part from grant 
funds made available under this sub
part will be denied employment solely 
on the basis of having or not having a 
prior history of alcohol abuse or alco
holism.

(d) Provide for such methods of ad
ministration as the Secretary pre
scribes as necessary for the proper and 
efficient operation of the project, in
cluding the requirements prescribed 
by the regulations of this subpart.

(e) Describe fiscal control and fund 
accounting procedures which meet the 
requirements prescribed by the Secre
tary for assuring proper disbursement 
of and accounting for Federal funds 
paid to the applicant, including the re
quirements of the regulations of this 
subpart.

(f) Provide evidence satisfactory to 
the Secretary of the need for the par
ticular type of project proposed.

(g) Describe how the project will 
serve or support the provision of ser
vices to a particular community, area, 
or population group.

(h) Provide, in the case of treatment 
projects, an estimate of the number of 
persons to be served by each program 
element, i.e., inpatient, outpatient, in
termediate care, etc. for each budget 
period of the project period.

(i) Provide, in the case of treatment 
projects, an estimate of the costs per 
unit of service, i.e„ inpatient day, out
patient hour, intermediate care day, 
etc. for each budget period of the proj
ect period.

(j) Describe the facilities (including 
the location thereof) which will be uti
lized in the conduct of the project.

(k) Describe the extent to which the 
project will utilize existing community 
resources (including community 
mental health centers) to insure the 
provision of continuum of appropriate 
care for the persons it serves.
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(l) Describe how the project will be 
integrated with, and, involve the 
active participation of, a wide range of 
public and nongovernmental agencies, 
organizations, institutions, and indi
viduals, including individuals repre
sentative, of the population to be 
served by thè project. The description 
must specify how such agencies, orga
nizations, institutions, and individuals 
have been given an opportunity to par
ticipate in the development of the 
project and will be given an opportuni
ty to participate in the implementa
tion and evaluation of such project.

(m) Propose a performance standard 
(or standards) to measure, or research 
protocol to determine, the effective
ness of services provided under the 
project.

(n) Agree to provide client demogra
phic, treatment service, and resource 
data, as required, for the routine mon
itoring of treatment projects at the 
Federal level.

(o) Describe how the project will 
become self-sufficient.

(p) Provide assurance that all ser
vices provided under the project will 
be made available on a voluntary basis 
(to the extent possible) without the 
imposition as a condition of eligibility 
for services of any durational resi
dence or referral requirement and that 
services will be inade available in such 
manner as to protect the dignity and 
rights of individuals.

(q) Provide assurance that no person 
shall be denied services by reason of 
his inability to pay therefor, but that 
the applicant shall:

(1) Comply with 42 CFR 50.101- 
50.106 which, among other things, re
quire each project to establish a plan 
to: (i) Institute sound fiscal manage
ment procedures so that it can recover 
to the maximum extent feasible third- 
party revenues to which it is entitled 
as a result of services provided; (ii) 
Gamer all other available Federal, 
State, local, and private funds; and 
(iii) Charge beneficiaries according to 
their ability to pay for services pro
vided, without creating a barrier to 
those services; and

(2) Otherwise seek, whenever possi
ble, to provide care under public and 
private health insurance plans.

(r) Contain a plan for the perform
ance of informational and educational 
activities to inform the community or 
population to be served of the avail
ability of services under the project 
and to promote continuing participa
tion in the project by persons to whom 
alcohol abuse and alcoholism prevent, 
treatment, and rehabilitation services 
mày be beneficial.

(s) Include a description of the 
standards and qualifications which 
will be required for personnel and fa
cilities utilized in carrying out the 
project.

RULES AND REGULATIONS

(t) Indicate whether a substantial 
number of individuals in the popula
tion served by the project are of limit
ed English-speaking ability and, where 
a substantial number are of limited 
English-speaking ability, describe how 
the project will:

(1) Utilize the services of outreach 
workers fluent in the language spoken 
by a predominant number of such in
dividuals, and

(2) Develop a plan and make ar
rangements responsive to the needs of 
such population for providing services 
to the extent practicable in the lan
guage and cultural context most ap
propriate to such individuals, and

(3) Identify an individual who is em
ployed by, or available to, the project 
on a full-time basis who is fluent both 
in that language and English and 
whose responsibilities shall include 
providing guidance to the individuals 
of limited English-speaking ability and 
to appropriate staff members with re
spect to cultural sensitivities and 
bridging linguistic and cultural differ
ences.

(u) Contain assurances satisfactory 
to the Secretary that the recipient will 
undertake to develop and maintain 
such new and existing relationships or 
arrangements with community mental 
health centers and providers of alco
hol services in its service area as are 
sufficient to assure the availability of 
mental health and alcohol services to 
the population served by the recipient.
§ 54a.405 Evaluation and grant award.

(a) Within the limits of funds availa
ble for such purpose, the Secretary; 
after taking into account the com
ments, if any, of the State agency des
ignated under section 303 of the act 
and of appropriate peer review groups, 
may award grants to cover all or part 
of the cost of those projects which are 
consistent with the State plan and 
have been recommended for approval 
by the Council and which will in his 
judgment best promote the purposes 
of section 311 of the act, giving special 
consideration to those projects for pre
vention and treatment of alcohol 
abuse and alcoholism by women and 
by individuals under the age of eigh
teen and taking into consideration the 
following factors, among others, as rel
evant to the particular project pro
posed:

(1) The administrative and manage
ment capability and competence of the 
applicant;

(2) The ability of the applicant to 
provide care of good quality taking 
into account factors such as the ade
quacy of the applicant’s facilities and 
staff;

(3) The extent to which the activi
ties to be carried out under the project 
are needed to provide, or support the 
provision of alcohol abuse and alcohol-
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ism prevention, treatment, and reha
bilitation services in the community or 
population to be served;

(4) The relative availability of non- 
Federal resources within the commu
nity or population to be served and 
the degree to which those resources 
are committed to the project and will 
progressively supplant Federal funds; 
and

(5) The degree to which the project 
application adequately meets the ap
plicable requirements set forth in 
§§ 54a.404 and 54a.405.

(b) The amount of any award shall 
be determined by the Secretary on the 
basis of his estimate of the sum neces
sary for all of a designated portion of 
the direct costs of the project plus an 
additional amount for indirect costs, if 
any, which will be calculated by the 
Secretary either:

(1) On the basis of his estimate of 
the actual indirect costs reasonably re
lated to the project; or

(2) On the basis of a percentage of 
all or a designated portion of the esti
mated direct costs of the project when 
there are reasonable assurances that 
the use of such percentage will not 
exceed the approximate actual indi
rect costs.
Such award may include an estimated 
provisional amount for indirect costs 
or for designated direct costs such as 
fringe benefit rates subject to upward 
(within the limits of available funds) 
as well as downward adjustments to 
actual costs when the amount proper
ly expended by the grantee for provi
sional items has been determined by 
the Secretary. ~

(c) All grant awards shall be in writ- 
ting, shall set forth the amount of 
funds granted, and the period for 
which such funds will be available for 
obligation by the grantee.

(d) Neither the approval of any proj
ect nor the award of any grant shall 
commit or obligate the United States 
in any way to make any additional, 
supplemental, continuation, or other 
award with respect to any approved 
project or portion thereof. For con
tinuation support (i.e., support for a 
subsequent budget period within the 
project period), grantees must make 
separate applications at such times 
and on such forms as the Secretary 
may direct.
§ 54a.406 Expenditure of grant funds.

(a) Any funds granted pursuant to 
the subpart, and any non-Federal 
funds required as a condition of the 
grant to be expended in the project, 
shall be expended solely for carrying 
out the approved project in accord
ance with section 311 of the act, the 
regulations of this subpart, the terms 
and conditions of the award, and the 
applicable cost principles prescribed 
by Subpart Q of 45 CFR Part 74.
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(b) Any unobligated grant funds re

maining in the grant account at the 
close of a budget period may be car
ried forward with the prior approval 
of the Secretary and be available for 
obligation during subsequent budget 
periods of the project period- The 
amount of a subsequent award will 
take into consideration the amount re
maining in the grant account. At the 
end of the last budget period of the 
project period, any unobligated grant 
funds remaining in the grant account 
must be refunded to the Federal Gov
ernment. ^
§ 54a.407 Grantee accountability.

(a) Accounting for grant payments. 
All payments made by the Secretary 
shall be recorded by the grantee in ac
counting records which identify ade
quately the source and application of 
funds for grant or subgrant/subcon- 
tract supported activities. These rec
ords shall contain information pertain
ing to grant or subgrant/subcontract 
awards and authorizations, obliga
tions, unobligated balances, assets, li
abilities, outlays, and income. With re
spect to each approved project the 
grantee shall account for the sum 
total of all amounts paid by presenting 
or otherwise making available evi
dence satisfactory to the Secretary of 
expenditures for costs meeting the re
quirements of this subpart. However, 
when the amount awarded for indirect 
costs is based on a predetermined 
fixed percentage of estimated direct 
costs, the amount allowed for indirect 
costs shall be computed on the basis of 
such predetermined fixed-percentage

RULES AND REGULATIONS

rates applied to the total, or a selected 
element thereof, of the reimbursable 
direct costs incurred.

(b) Audits. Audits meeting the stand
ards prescribed in 45 CFR 74.61(h)(1) 
shall be conducted by all grantees. 
The costs of audits conducted pursu
ant to this paragraph are allowable 
costs chargeable to the grant as direct 
or indirect costs, as appropriate. The 
estimated direct costs of the annual 
audit, if any, should be shown as a sep
arate line item in the budget for each 
year of support requested in the appli
cation.

(c) Grant closeout—l  1) Date affinal 
accounting. In addition to such other 
special and periodic accounting as the 
Secretary may require, a grantee shall 
render, with respect to each approved 
project, a full account, as provided 
herein, as of the termination of grant 
support which shall be (i) The end of 
the budget period if a continuation 
grant is not made, (ii) The end of the 
project period, or (iii) The date of any 
termination of grant support pursuant 
to Subpart M of 45 CFR Part 74.

(2) Final settlement There shall be 
payable to the Federal Government as 
final settlement with respect to each 
approved project the total sum of (i) 
Any amount not accounted for pursu
ant to paragraphs (a) and (b) of the 
section; and (ii) Any other amounts 
due pursuant to subparts F, M, and O 
of 45 CFR Part 74. Such total sum 
shall constitute a debt owed by the 
grantee to the United States and shall 
be recovered from the grantee or its 
successors or assigns by setoff or other 
action as provided by law.

§ 54a.408 Publications and copyrights.
(a) Copyright. Except as may other

wise be provided under the terms and 
conditions of the award, the grantee is 
free to copyright any book or other 
copyrightable materials developed 
under the grant subject to a royalty- 
free, nonexclusive, and irrevocable li
cense of the Department of Health, 
Education, and Welfare to reproduce, 
publish, alter, or otherwise use, and to 
authorize others to use the work for 
government purposes. In any. case in 
which a copyright has been obtained, 
the Secretary shall be so notified.

(b) Publications. Any reports, 
papers, statistics, or other materials 
developed from work supported in 
whole or in part by an award made 
under this subpart shall be submitted 
to the Secretary. The Secretary may 
make such materials available and dis
seminate the material on as broad a 
basis as practicable, and in such form 
as to make such materials understan
dable.
§ 54a.409 Additional conditions.

The Secretary may with respect to 
any grant award impose additional 
conditions prior to or at the time of 
any award when in his judgment such 
conditions are necessary to assure or 
protect advancement of the approved 
project, the interest of public health, 
or the conservation of grant funds.

Subpart E— Grants fo r N ational 
Alcohol Research Centers [Reserved] 

IFR Doc. 78-25457 Filed 9-8-78; 8:45 am]

FEDERAL REGISTER, VOL 43, NO. 1 7 6 -M O N D A Y , SEPTEMBER 11, 1978



MONDAY, SEPTEMBER 11, 1978 
PART IV

DEPARTMENT OF 
HOUSING AND 

URBAN
DEVELOPMENT

Section 8 Existing 
Housing Assistance 

Program for the 
Disposition of HUD- 

Owned Projects



40402

[4210-01]
Title 24— Housing and Urban 

Development

CHAPTER V III— LOW INCOME HOUS
ING, DEPARTMENT OF HOUSING  
AND URBAN DEVELOPMENT

[Docket No. R-78-569]

PART 886— SECTION 8 HOUSING AS
SISTANCE PAYMENTS P R O G R A M - 
SPECIAL ALLOCATIONS

Subpart C— Section 8 Existing Hous
ing Assistance Program for the Dis
position of HUD-Owned Projects

AGENCY: Office of the Assistant Sec
retary for Housing—Federal Housing 
Commissioner, (HUD).
ACTION: Interim rule.
SUMMARY: The Secretary is amend
ing the Section 8, Existing Housing As
sistance Program for the Disposition 
of HUD-Owned Projects. This amend
ment establishes a program by which 
HUD may sell housing it owns with 
Section 8 housing assistance available 
for a specified number of units after 
sales closing. The subpart is needed to 
promote HUD statutory responsibil
ities and improve the stock of housing 
for low- and moderate-income persons 
as discussed under supplementary in
formation.
COMMENTS DUE: December 11, 
1978.
EFFECTIVE DATE: September 11, 
1978.
ADDRESS: Interested persons may 
participate in this rulemaking by sub
mitting written comments, suggestions 
or data to the Rules Docket Clerk, 
Office of the General Counsel, Room 
5218, Department of Housing and 
Urban Development, 451 Seventh 
Street, SW., Washington, D.C. 20410. 
Each person submitting comments 
should indicate his or her name and 
address and should refer to the date of 
publication of this interim rule and 
give the docket number that appears 
in the heading. Reasons should be 
given for the commeiiter’s opinion. 
Copies of all written comments will be 
available for examination and copying 
by interested persons in the Office of 
the Rules Docket Clerk at the address 
to which comments are submitted. 
After public participation has conclud
ed, the Secretary will issue a final rule 
in this preceding, adopting the subpart 
with such changes as may be appropri
ate in light of the public rulemaking.
FOR FURTHER INFORMATION 
CONTACT:

J. D. McNees, Acting Director,

RULES AND REGULATIONS

Office of Property Disposition, De
partment of Housing and Urban De
velopment, 451 Seventh Street SW., 
Washington, D.C. 20410. Phone 
number 202-755-6678.

SUPPLEMENTARY INFORMATION: 
The Secretary has determined a new 
program is needed to enable the d e
partment to provide section 8 existing 
housing assistance in connection with 
the sale of HUD-owned housing gener
ally not requiring substantial rehabili
tation after sales closing.

This new program will complement 
the Department’s present efforts to re
store housing, which it owns and in
tends to sell, to decent, safe and sani
tary condition. The new program also 
will assist the Department in attaining 
several objectives; namely, to increase 
and maintain the amount of decent, 
safe and sanitary housing affordable 
by lower-income families, to minimize 
displacement of tenants, to preserve 
and revitalize residential neighbor
hoods, and to reduce the number of 
HUD-owned properties in a manner 
consistent with meeting the Depart
ment’s disposition objectives.

As this program is designed for use 
in conjunction with property disposi
tion, 24 CFR Part 290 is also applica
ble. The Department intends to issue 
revised part 290 regulations for com
ment by November 1, 1978. These reg
ulations are likely to affect HUD’s ad
ministration of this subpart. There
fore, this subpart may be revised after 
publication of the new final version of 
the part 290 regulations to reflect 
changes necessitated by these regula
tions and any public comments re
ceived on this subpart.

The Department is cognizant of its 
responsibility to address any potential 
for displacement, particularly pending 
the part 290 revision. In the- imple
mentation of this program, the De
partment will avoid displacement 
without appropriate assistance for all 
tenants affected by this program.

The Department is not providing for 
public comment in advance of the ef
fective date of this subpart since a pro
cedure is heeded to provide quickly for 
the sale of HUD-owned housing so 
that such housing can be made availa
ble as decent housing affordable to 
lower-income families. Most of the 
provisions in these regulations have 
been addressed by HUD field staff in 
meetings at Headquarters and by the 
public through the opportunity to 
comment on similar regulations, spe
cifically part 886, subparts A and B. 
For these reasons, the Department 
finds it impractical and unnecessary to 
provide for public comment in advance 
of the effective date of this subpart, 
and good cause exists for making this 
rule effective upon publication.

Though these regulations are pub
lished as an interim, rule because of

the importance of immediate imple
mentation of this program, the De
partment recognizes the need for 
public comment and the safeguards 
and acceptance resulting from such 
comments.

A finding of inapplicability with re
spect to environmental impact has 
been prepared in accordance with 
HUD Handbook 1390.1. A copy of this 
finding is available for inspection and 
copying in the Office of the Rules 
Docket Clerk at the above address.

Some of the more basic provisions of 
this interim rule are as follows:

Applicability

This rule provides for the use of sec
tion 8 housing assistance with the sale 
of any HUD-owned housing for which 
the property disposition recommenda
tion prepared in accordance with part 
290 recommends sale with subsidy.

Definitions

The definitions in this subpart are 
similar to those in part 886, subpart A, 
and part 290, with changes made to re
flect significant program differences.

F unding

Contract authority and budget au
thority under this program will be pro
vided from the Headquarters reserve 
authority approved specifically for 
this use. Section 8 authority will be re
served for a particular project at the 
time the Assistant Secretary for Hous
ing-Federal Housing Commissioner ap
proves the project for sale with assist
ance under this subpart or thereafter.

Notices

In order to assure that local govern
ment has an opportunity to review and 
comment upon the use of section 8 as
sistance in connection with the sale of 
a project within its jurisdiction, the 
HUD field office, before a project is 
approved for sale, must notify the 
chief executive officer of the unit of 
general local government of the pro
posed sale with section 8 assistance 
and must afford local government an 
opportunity to comment upon the pro
posed sale.

Where a PHA exists and will not be 
the owner of the project after the sale, 
the PHA also must be notified of the 
proposed sale and must be invited to 
become a party to the section 8 con
tract to authorize evictions for an 
agreed fee, which is a procedure iden
tical to that presently provided in sub
part A.

Information for P otential 
P urchasers

Projects sold pursuant to this sub
part will be offered for sale in accord
ance with part 290. At the time of 
sales offering, potential purchasers
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will be informed of particular require
ments and conditions attaching to the 
sale as a result of this program, includ
ing the amount of contract rents and 
whether or not the purchaser is to 
provide utilities.

Actions After Sales Closing

After sales closing, the section 8 
housing assistance contract will be ad
ministered by the Department in ac
cordance with the procedures current
ly applicable to subpart A. In addition, 
project operation will be subject to the 
Department's review.

Contract Term

The term of the section 8 contract 
will not exceed 15 years.

R ental R ates

The rental rates will not exceed the 
section 8 fair market rents for existing 
housing, unless the contract units 
were constructed or substantially re
habilitated within the last 6 years and 
qualify as recently completed housing. 
Therefore, the per unit subsidy cost 
will be substantially less than that in 
subpart B where the applicable fair 
market rents are those for substantial 
rehabilitation.

Accordingly, the Department 
amends 24 CFR Part 886 by adding a 
new Subpart C to read as follows:
Subpart C— Section 8 Existing Housing Assist

ance Program for the Disposition o f HUD- 
Owned Projects

Sec.-
886.301 Purpose. "■
886.302 Definitions.
886.303 Allocation and Reservation of Sec

tion 8 Contract Authority and Budget 
Authority.

886.304 Project Eligibility Criteria.
886.305 PHA Involvement.
886.306 Notices.
886.307 Housing Quality Standards.
886.308 Maximum Total Annual Contract 

Commitment.
886.309 Housing Assistance Payments to 

Owners.
886.310 Initial Contract Rents.
886.311 Term of Contract.
886.312 Rent Adjustments.
886.313 Equal Opportunity and Fair Hous

ing Requirements.
886.314 Financial Default.
886.315 Security and Utility Deposits.
886.316 Establishment of Income Limit 

Schedules; 30 Percent Occupancy by 
Very Low-Income Families.

886.317 Establishment of Amount of Hous
ing Assistance Payments.

886.318 Responsibilities of the Owner.
886.319 Responsibility for Contract Admin

istration.
886.320 Default Under the Contract.
886.321 Marketing.
886.322 Lease Requirements.
886.323 Maintenance, Operation, and In

spections.
886.324 Reexamination of Family Income, 

Composition, and Extent of Exceptional 
Medical or Other Unusual Expenses.
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Sec.
886.325 Overcrowded and Underoccupied 

Units.
886.326 Adjustment of Allowance for Utili

ties and Other Services.
886.327 Inapplicability of Low-Income 

Public Housing Model Lease and Griev
ance Procedures.

886.328 Evictions.
886.329 Reduction of Number of Contract 

Units for Failure to Lease to Eligible 
Families.

886.330 HUD Review of Contract Compli
ance.

A u t h o r i t y : Sec. 7(d), Department of 
Housing and Urban Development Act (42 
U.S.C. 3535(d)); Sec. 5(b) of the United 
States Housing Act of 1937 (42 U.S.C. 1437c 
(b)); Sec. 8 of the United States Housing Act 
of 1937 (42 U.S.C. 1437f ).

Subpart C— Section 8 Existing Hous
ing Assistance Program for the Dis
position of HUD-Owned Projects

§ 886.301 Purpose.
The purpose of this subpart is to 

provide for the use of section 8 hous
ing assistance in connection with the 
sale of HUD-owned housing in order 
to increase and maintain the amount 
of decent, safe, and sanitary housing 
affordable by lower-income families, to 
minimize displacement of tenants, to 
preserve and revitalize residential 
neighborhoods, and to dispose of pro
jects in a manner consistent with 
HUD’s disposition objectives.
§ 886.302 Definitions.

A ct The United States Housing Act 
Of 1937.

Allowance for utilities and other ser
vices ( “Allowance”). An amount deter
mined or approved by HUD as an 
allowance for thè cost of utilities 
(except telephone) and charges for 
other services payable directly by the 
family.

Contract (See section 8 contract.) 
Contract rent The rent payable to 

the owner under the contract, includ
ing the portion of the rent payable by 
the family, not to exceed the amount 
stated in the section 8 contract as such 
amount may be Aadjusted in accordance 
with § 886.312. In the case of a cooper
ative, the term “contract rent” means 
charges under the occupancy agree
ments between the members and the 
cooperative.

Decent safe, and sanitary. Housing 
is decent, saie, and sanitary if the re
quirements of section 886.307 are met.

Eligible family ( “Family”). A family 
(including those covered by the defini- 
tionb of “family” in part 812 of this 
chapter) which qualifies as a lower 
income family and meets the other re
quirements of the Act and this part. A 
family’s eligibility for housing assist
ance payments continues until its 
gross family contribution equals the 
gross rent for the dwelling unit it oc
cupies, but the termination of eligibil-
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ity at such point shall not affect the 
family’s other rights under its lease 
nor shall such termination preclude 
resumption of payments as a result of 
subsequent changes in income or other 
relevant circumstances during the 
term of the contract.

Eligible project A HUD-owned mul
tifamily housing project or HUD- 
owned home properties, together 
having five or more dwelling units: (1) 
For which the final disposition pro
gram developed in accordance with 
the provisions of part 290 involves sale 
with section 8 housing assistance to 
enable the project to be used, in whole 
or in part, to provide housing for 
lower income families, and (2) the 
units of which are decent, Safe, and 
sanitary as set forth in section 886.307, 
except as provided in section 
886.304(b).

Fair market rent, (a) The rent which 
is determined by HUD as the fair 
market rent for existing housing 
under section 8. This fair market rent 
is the rent, including utilities (except 
telephone), ranges and refrigerators, 
parking, and all maintenance, manage
ment, and other services, which, as de
termined at least annually by HUD, 
would be required to be paid in order 
to obtain privately owned, existing, 
decent, safe, and sanitary rental hous
ing of modest (nonluxury) nature with 
suitable amenities. Separate fair 
market rents, shall be established for 
dwelling units by various sizes 
(number of bedrooms) and types (e.g., 
elevator and nonelevator).

(b) The fair market rent, minus the 
amount of any applicable allowance 
for utilities and other services payable 
directly by the family, shall be the 
maximum amount that can be ap
proved as the contract rent, except 
that the maximum approvable amount 
may be higher or lower as provided in 
§ 886.310 or § 886.312.

Gross family contribution. The por
tion of the gross rent payable by an 
eligible family, i.e., the difference be
tween the amount of the housing as
sistance payment payable on behalf of 
the family and the gross rent. (See 
also part 889.)

Gross rent. The contract rent plus 
any allowance for utilities and other 
services.

HCD Act The Housing and Commu
nity Development Act of 1974.

Housing assistance payment on 
behalf of eligible family. The amount 
of housing assistance payment on 
behalf of an eligible family deter
mined in accordance with schedules 
and criteria established by HUD. (See 
also part 889.)

HUD. The Department of Housing 
and Urban Development or its desig
nee.

Income. Income from all sources of 
each member of the household as de-
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termined in accordance with criteria 
established by HUD. (See also part 
889.)

Lease. A written agreement between^ 
an owner and an eligible family for 
leasing of a decent, safe, and sanitary 
dwelling unit in accordance with the 
applicable contract, which agreement 
is in compliance with the provisions of 
this subpart.

Lower income family. A family 
whose income does not exceed 80 per
cent of the median income for the 
area as determined by HUD with ad
justments for smaller or larger fami
lies, except that HUD may establish 
income limits higher or lower than 80 
percent on the basis of its findings 
that such variations are necessary be
cause of the prevailing levels of con
struction costs, unusually high or low 
incomes, or other factors.

Owner. The purchaser, under this 
subpart, of a HUD-owned project, in
cluding a cooperative entity.

Project See eligible project.
Project account The account estab

lished and maintained in accordance 
with § 886.308.

Public housing agency (“PHA Any 
State, county, municipality, or other 
governmental entity or public body (or 
agency or instrumentality thereof) 
which is authorized to engage in or 
assist in the development or operation 
of housing for low-income families.

Section 8 contract ( “Contract”). A 
written contract between the owner of 
an eligible project and HUD for pro
viding housing assistance payments to 
the owner on behalf of eligible fami
lies pursuant to this subpart.

Very low-income family. A family 
whose income does not exceed 50 per
cent of the median income for the 
area, as determined by Hud, with ad
justments for smaller or larger fami
lies.
§ 886.303 Allocation and reservation of 

section 8 contract authority and budget 
authority.

(a) The contract authority and 
budget authority for this program will 
be provided from the Headquarters re
serve authority approved specifically 
for use in connection with the sale of 
eligible projects.

(b) Contract and budget authority 
may be reserved as soon as the Assist
ant Secretary for Housing—Federal 
Housing Commissioner approves the 
project for sale with section 8 assist
ance, but it shall be reserved no later 
than the time a project is publicly ad
vertised for sale or the terms of a ne
gotiated sale are agreed upon.
§ 886.304 Project eligibility criteria.

(a) HUD shall select projects for sale 
with assistance under this subpart on 
the basis of the final disposition pro
grams developed and approved in ac-
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cordance with part 290 and the re
quirements of this subpart. In the 
evaluation of projects, consideration 
shall be given to whether there are 
site occupants who would have to be 
displaced, whether the relocation of 
site occupants is feasible, and the 
degree of hardship which displace
ment might cause. Greater weight 
shall be given to projects which do not 
require displacement, or, where dis
placement is required which will in
volve the least amount of hardship.

(b) A project, which is sold pursuant 
to an agreement that following sale it 
will be repaired by the owner so as to 
satisfy the housing quality standards, 
may be sold with a commitment that 
section 8 assistance will be provided 
after the repairs are completed and in
spected by HUD.

(c) High-rise elevator projects for 
families with children will not be as
sisted under this- subpart unless the 
final disposition program, prepared in 
accordance with part 290 of chapter 
II, indicates that there is no practical 
alternative.
§ 886.305 PHA involvement.

HUD, as part of its loan manage
ment activities, performs most of the 
processing activities normally per
formed by a PHA in the sction 8 exist
ing housing program. Therefore, du
plicative PHA processing activities are 
not required. However, the PHA with 
jurisdiction over the area in which the 
project is located will be invited to au
thorize evictions for a fee established 
by HUD and paid by the owner. In ad
dition, the PHA may be invited to per
form inspections of dwelling units on a 
fee basis, where HUD determines that 
such inspections will be performed 
more efficiently and economically by 
the PHA. The contract will be made 
directly between HUD and the owner 
with the PHA as a party for the pur
pose of authorizing evictions, inspec
tions, or for such other purposes as 
may be agreed upon.
§ 886.306 Notices.

Before a project is approved for sale 
in accordance with this subpart, the 
field office manager shall:

(a) Notify in writing the chief execu
tive officer of the unit of general local 
government in which the project is lo
cated (or the designee of that officer) 
of the proposed sale with housing as
sistance and afford the unit of local 
government an opportunity to review 
and comment upon the proposed sale 
in accordance with part 891 of this 
chapter, except that local government 
review should address consistency 
with the housing needs and strategy 
of the community, not strict confor
mance to the limitations on variations 
from housing assistance plan goals 
which are contained in part 891. The

contract and budget authority for this 
program will be provided from the 
headquarters reserve authority ap
proved specifically for this use.

(b) Notify in writing the PHA with 
jurisdiction over the area in which the 
project is located and advise it of 
HUD’s intention to sell the project 
and to enter into a contract for Sec
tion 8 assistance with the purchaser. 
The notification shall invite the PHA 
to participate in the contract as pro
vided in §886.305 and to respond to 
HUD within 30 calendar days from the 
date of the notification letter.
§ 886.307 Housing quality standards.

Housing used in this program shall 
meet the performance requirements 
set forth in this section. In addition, 
the housing shall meet the acceptabil
ity criteria set forth in this section 
except for such variations as are ap
proved by HUD. Local climatic condi
tions and geographic features and 
local housing and building codes are 
examples which may justify such vari
ations.

(a) Sanitary facilities.—(1) Perform
ance requirement. The dwelling unit 
shall include its own sanitary facilities 
which are in proper operating condi
tion, can be used in privacy, and are 
adequate for personal cleanliness and 
the disposal of human waste.

(2) Acceptability criteria. A flush 
toilet in a separate, private room, a 
fixed basin with hot and cold running 
water, and a shower or tub with hot 
and cold running water shall be pres
ent in the dwelling unit, all in proper 
operating condition. These facilities 
shall utilize an approved public or pri
vate disposal system.

(b) Food preparation and refuse dis
posal.—(1) Performance requirement 
The dwelling unit shall contain suit
able space and equipment to store, 
prepare, and serve foods in a sanitary 
manner. There shall be adequate fa
cilities and services for the sanitary 
disposal of food wastes and refuse, in
cluding facilities for temporary stor
age where necessary.

(2) Acceptable criteria. The unit 
shall contain the following equipment 
in proper operating condition: Cooking 
stove or range and a refrigerator of ap
propriate size for the unit, supplied by 
either the owner or the family, and a 
kitchen sink with hot and cold run
ning water. The sink shall drain into 
an approved public or private system. 
Adequate space for the storage, prepa
ration, and serving of food shall be 
provided. There shall be adequate fa
cilities and services for the sanitary 
disposal of food wastes and refuse, in
cluding facilities for temporary stor
age where necessary (e.g., garbage 
cans).

(c) Space and security.—(1) Perform
ance requirement. The dwelling unit
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shall afford the family adequate space 
and security.

(2) Acceptability criteria. A living 
room, kitchen area, and bathroom 
shall be présent; ând the dwelling unit 
shall contain at least one sleeping or 
living/sleeping room of appropriate 
size for each two persons. Exterior 
doors and windows accessible from 
outside the unit shall be lockable.

(d) Thermal environment—(1) Per
formance requirement The -dwelling 
unit shall have and be capable of 
maintaining a thermal environment 
healthy for the human body.

(2) Acceptability criteria. The dwell
ing unit shall contain safe heating 
and/or cooling facilities which are in 
proper operating condition and can 
provide adequate heat and/or cooling 
to each room in the dwelling unit ap
propriate for the climate to assure a 
healthy living environment. Unvented 
room heaters which bum gas, oil, or 
kerosene are unacceptable.

(e) Illumination and electricity.—(1) 
Performance requirement. Each room 
shall have adequate natural or artifi- 
cal illumination to permit normal 
indoor activities and to support the 
health and safety of occupants. Suffi
cient electrical sources shall be pro
vided to permit use of essential electri
cal appliances while assuring safety 
from fire.

(2) Acceptability criteria. Living and 
sleeping rooms shall include at least 
one window. A ceiling or wall type 
light fixture shall be present and 
working in the bathroom and kitchen 
area. At least two electric outlets, one 
of which may be an overhead light, 
shall be present and operable in the 
living area, kitchen area, and each 
bedroom area.

(f) Structure and materials.—(1) Per
formance requirement The dwelling 
unit shall be structurally sound so as 
not to pose any threat to the health 
and safety of the occupants and so as 
to protect the occupants from the en
vironment.

(2) Acceptability criteria. Ceilings, 
walls and floors shall not have any se
rious defects such as severe bulging or 
leaning, large holes, loose surface ma
terials, severe buckling or noticeable 
movement under walking stress, miss
ing parts or other serious damage. The 
roof structure shall be firm and the 
roof shall be weathertight. The exteri
or wall structure and exterior wall sur
face shall not have any serious defects 
such as serious leaning, buckling, sag
ging, cracks or holes, loose siding, or 
other serious damage. The condition 
and equipment of interior and exterior 
stairways, halls, porches, walkways, 
etc., shall be such as not to present a 
danger of tripping or falling. Elevators 
shall be maintained in safe and operat
ing condition.
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(g) Interior air quality.—(. 1) Per
formance requirement The dwelling 
unit shall be free of pollutants in the 
air at levels which threaten the health 
of the occupants.

(2) Acceptability criteria. The dwell
ing unit shall be free from dangerous 
levels of air pollution from carbon 
monoxide, sewer gas, fuel gas, dust, 
and other harmful air pollutants. Air 
circulation shall be adequate through
out the unit. Bathroom areas shall 
have at least one openable window or 
other adequate exhaust ventilation.

(h) Water supply.—(1) Performance 
requirement. The water supply shall 
be free from contamination.

(2) Acceptability criteria. The unit 
shall be served by an approved public 
or private sanitary water supply.

(i) Lead-based p a in t—(1) Perform
ance requirement (i) The dwelling 
unit shall be in compliance with HUD 
lead-based paint regulations, 24 CFR 
Part 35, issued pursuant to the Lead 
Based Paint Poisoning Prevention Act, 
42 U.S.C. 4801, and the owner shall 
provide a certification that the dwell
ing is in accordance with such HUD 
regulations.

(ii) If the property was constructed 
prior to 1950, the family upon occu
pancy shall have been furnished the 
notice required by HUD lead-based 
paint regulations and procedures re
garding the hazards of lead-based 
paint poisoning, the symptoms and 
treatment of lead poisoning and the 
precautions to be taken against lead 
poisoning.

(2) Acceptability criteria. Same as 
performance requirement.

(j) Access.—(1) Performance require
ment. The dwelling unit shall be 
usable and capable of being main
tained without unauthorized use of 
other private properties, and the 
building shall provide an alternate 
means of egress in case of fire.

(2) Acceptability criteria. The dwell
ing unit shall be usable and capable of 
being maintained without unauthor
ized use of other private properties. 
The building shall provide an alter
nate means of egress in case of fire 
(such as fire stairs or egress through 
windows).

(k) Site and neighborhood. Where a 
project is sold with an insured mort
gage, the site selection criteria of the 
insurance program shall be utilized in 
lieu of the requirements and criteria 
in this paragraph.

(l) Performance requirement The 
site and neighborhood shall be reason
ably free from disturbing noises and 
vibrations and other hazards to the 
health, safety, and general welfare of 
the occupants.

(2) Acceptability criteria. The site 
and neighborhood shall not be subject 
to serious adverse environmental con
ditions, natural or manmade, such as
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dangerous walks, steps, instability, 
flooding, poor drainage, septic tank 
backups, sewage hazards, or mudslides; 
abnormal air pollution, smoke, or dust; 
excessive noise, vibration or vehicular 
traffic; excessive accumulations of 
trash; vermin or rodent infestation; or 
fire hazards.

(1) Sanitary condition.—(1) Perform
ance requirement. The unit and its 
equipment shall be in sanitary condi
tion.

(2) Acceptability criteria. The unit 
and its equipment shall be free of 
vermin and rodent infestation.

(m) Congregate housing. The forego
ing standards shall apply except for 
paragraph (b) of this section and the 
requirement in paragraph (c)(2) of 
this section for a kitchen area. In addi
tion, the following standards shall 
apply:

(1) The unit shall contain a refrig
erator of appropriate size.

(2) The central dining facility and 
central kitchen shall be located within 
the building or housing complex and 
be accessible to the occupants of the 
congregate units, and shall contain 
suitable space and equipment to store, 
prepare and serve food in a sanitary 
manner by a food service or persons 
other than the occupants and shall be 
for the primary use of occupants of 
the congregate units and be sufficient 
in size to accommodate such occu
pants. There shall be adequate facili
ties and services for the sanitary dis
posal of food wastes and refuse, in
cluding facilities for termporary stor
age where necessary (e.g., garbage 
cans).

(n) Independent group residence. 
The foregoing standards shall apply 
except for paragraphs (a), (b), (c), and 
(m) of this section. In addition, the 
following standards shall apply:

(1) The residence shall contain a 
flush toilet which is readily accessible 
to all occupants and can be used in pri
vacy, a fixed basin with hot and cold 
running water, and a shower and/or 
tub equipped with hot and cold run
ning water all in proper operating con
dition and adequate for personal 
cleanliness and the disposal of human 
wastes. These facilities shall utilize an 
approved public or private disposal 
system, and shall be sufficient in 
number so that they need not be 
shared by more than four occupants. 
Those facilities accommodating phys
ically handicapped occupants with 
wheelchairs or other special equip
ment shall provide access to all sani
tary facilities, and shall provide, as ap
propriate to needs of the occupants, 
basins and toilets of appropriate 
height, grab bars to toilets, showers, 
and/or bathtubs, shower seats, and 
adequate space for movement.

(2) The residence shall contain suit
able space to store, prepare and serve
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foods in a sanitary manner. A cooking 
stove or range, a refrigerator(s) of ap
propriate size and in sufficient quanti
ty for the number of occupants, and a 
kitchen sink with hot and cold run
ning water shall be present in proper 
operating condition. The sink shall 
drain into an approved private or 
public system. Adequate space for the 
storage, preparation, and serving of 
food shall be provided. There shall be 
adequate facilities and services for the 
sanitary disposal of food wastes and 
refuse, including facilities for tempo
rary storage where necessary ie.g., gar
bage cans).
§ 886.308 Maximum total annual contract 

commitment.
(a) Number of units assisted. Based 

on the final disposition program devel
oped in accordance with part 290, 
chapter II, HUD shall determine the 
number of units to be assisted up to 
100 percent of the units in the pro
jects.

(b) The maximum total annual hous
ing assistance payments that may be 
committed under the contract shall be 
that amount which, when paid annual
ly over the term of the contract, is de
termined by HUD to be sufficient to 
provide for all housing assistance pay
ments and fees under the contract.

(c) In order to assure that housing 
assistance payments will be increased 
on a timely basis to cover increases in 
contract rents or decreases in family 
incomes:

(1 )  A project account shall be estab
lished and maintained, in an amount 
as determined by HUD consistent with 
section 8(c)(6) of the Act, out of 
amounts by which the maximum 
annual contract commitment per year 
exceeds amounts paid under the con
tract for any year. This account shall 
be established and maintained by 
HUD as a specifically identified and 
segregated account, and payment shall 
be made therefrom only for the pur
poses of: (i) housing assistance pay
ments, and (ii) other costs specifically 
authorized or approved by HUD.

(2) Whenever a HUD-approved esti
mate of required housing assistance 
payments for a fiscal year exceeds the 
maximum annual contract commit
ment, and would cause the amount in 
the project account to be less, than an 
amount equal to 40 percent of the 
maximum annual contract commi- 
ment, HUD, within a reasonable 
period of time, shall take such addi
tional steps authorized by section 
8(c)(6) of the Act as may be necessary 
to carry out this assurance, including 
(as provided in that section of the Act) 
“the reservation of annual contibu- 
tions authority for the purpose of 
amending housing assistance contracts 
or the allocation of a portion of new 
authorizations for the purpose of

RULES AND REGULATIONS

amending housing assistance con
tracts.”
§ 886.309 Housing assistance payments to 

owners.
(a) Housing assistance payments 

shall be paid to owners for units under 
lease by eligible families, in accord
ance with the contract and as provided 
in this section. These housing assist
ance payments will cover the differ
ence between the contract rent and 
the portion of said rent payable by the 
family as determined in accordance 
with the HUD-established schedules 
and criteria. Where the gross family 
contribution is less than the allowance 
for utilities and other services, the 
owner, on behalf of HUD, shall pay 
the difference to the family.

(b) No section 8 assistance may be 
provided for any unit occupied by an 
owner. However, cooperatives are con
sidered rental housing rather than 
owner-occupied housing under th is. 
subpart.

(c) If an eligible family vacates its 
unit in violation of its lease (other 
than as a result of action by the owner 
which is in violation of the lease or 
the contract ot any applicable law), 
the owner shall receive housing assist
ance payments in the amount of 80 
percent of the contract rent for a va
cancy period not exceeding 60 calen
dar days: Provided, however, That if 
the owner collects any of the family’s 
share of the rent for this period in an 
amount which, when added to the 80 
percent payments, results in more 
than the contract rent, such excess 
shall be payable to HUD or as HUD 
may direct. (See also §886.315.) The 
owner shall not be entitled to any pay
ment under this paragraph unless he 
or she: (1) Immediately upon learning 
of the vacancy, has notified HUD of 
the vacancy or prospective vacancy 
and the reasons for the vacancy, and 
(2) has made and continues to make a 
good faith effort to fill the vacancy, 
including but not limited to, contact
ing applicants on his waiting list, if 
any, requesting the PHA and other ap
propriate sources to refer eligible ap
plicants, and advertising the availabil
ity of the unit, and (3) has not reject
ed any eligible applicant, except for 
good cause acceptable to HUD.

(d) The owner shall not be entitled 
to housing assistance payments with 
respect to vacant units under this sec
tion to the extent he or she is entitled 
to payments from other sources (for 
example, payments for losses of rental 
income incurred for holding units 
vacant for relocatees pursuant to title 
I of the HCD Act or payments under 
§ 886.315).
§ 886.310 Initial contract rents.

(a) The sum of the contract rents 
plus an allowance for utilities and

other services (where utilities and 
other services are not included in the 
contract rent) shall be determined by 
HUD. This sum shall not exceed the 
published section 8 fair market rents 
for existing housing, except as pro
vided in paragraph (b) of this section 
and except that the fair market rents 
for existing housing may be exceeded 
by up to 20 percent where the field 
office manager determines that special 
circumstances warrant such higher 
rents, and such higher rents meet the 
test of reasonableness in paragraph (c) 
of this section.

(b) In the case of any project com
pleted not more than 6 years prior to 
the date of section 8 contract execu
tion, the HUD-determined contract 
rents plus any allowance for utilities 
and other services may be as high as 
75 percent of the published section 8 
fair market rents for new construc
tion. The contract rents may be in
creased by up to 10 percent if the field 
office manager determines that special 
circumstances warrant such higher 
rents, and such higher rents meet the 
test of reasonableness in paragraph (c) 
of this section.

(c) In any case, the HUD-determined 
contract rents for the project shall not 
exceed rents which are reasonable for 
the location, quality, amenities, facili
ties, and management and maiñte- 
nance services in relation to the rents 
paid for comparable units in the pri
vate unassisted market, nor shall the 
contract rents exceed the rents 
charged by the owner to unassisted 
families for comparable units. HUD 
shall maintain for 3 years all relevant 
documentation under this paragraph.
§ 866.311 Term of contract

The contract term shall not exceed 
15 years.
§ 866.312 Rent adjustments.

(a) Housing assistance payments will 
be made in increased amounts com
mensurate with contract rent adjust
ments under this paragraph, up to the 
maximum amount authorized under 
the contract. (See § 866.308.)
. (b)(1) Automatic annual adjustment 
factors will be determined by HUD at 
least annually. Interim revisions may 
be made as market conditions warrant. 
Such factors and the basis for their 
determination will be published in the 
F ederal R egister. These published 
factors will be reduced appropriately 
by HUD where utilities are paid direct
ly by families.

(2) The contract rents shall be ad
justed, at HUD’s option, either (i) by 
applying, on each anniversary date of 
the contract, the applicable automatic 
annual adjustment factor most recent
ly published by HUD, or (ii) on the 
basis of a written request for a rent in
crease properly supported by substan-
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tiating evidence. If HUD requires that 
the owner submit a written request, 
HUD within a reasonable time shall 
approve a rental schedule that is nec
essary to compensate for any net in
crease occurring since the last ap
proved rental schedule in taxes (other 
than income taxes) and operating and 
maintenance costs over which owners 
have no effective control, or shall 
deny the increase stating the reasons 
therefor. Increases in taxes and main
tenance and operating costs shall be 
measured against levels of such ex
penses in comparable assisted and un
assisted housing to insure that adjust
ments in the contract rents shall not 
result in material differences between 
the rents charged for assisted and 
comparable unassisted units. Contract 
rents may be adjusted upward or 
downward as may be appropriate; 
however, in no case shall the adjusted 
rents be less than the contract rents 
on the effective date of the contract.

(c) Additional adjustments in the 
contract rents shall be made to the 
extent HUD determines such adjust
ments are necessary to reflect in
creases in the actual and necessary ex
penses of owning and maintaining the 
contract units which have, resulted 
from substantial general increases in 
real property taxes, utility rates or 
similar costs which are not adequately 
compensated for by the adjustment 
authorized by paragraph (b) of this 
section.

(d) Notwithstanding any other provi
sions of this subpart, adjustments as 
provided in this section shall not 
result in material differences between 
the rents charged for assisted and 
comparable unassisted units, as deter
mined by HUD: Provided, however, 
That this limitation shall not be con
strued to prohibit differences in rents 
between assisted and comparable unas
sisted units to the extent that such 
differences may have existed with re
spect to the initial contract rents.

(e) Any adjustment in contract rents 
shall be incorporated into the contract 
by a dated addendum to the contract 
establishing the effective date of the 
adjustment.
§ 886.313 Equal opportunity and fair 

housing requirements.
Participation in this program re

quires:
(a) Compliance with (1) title VI of 

the Civil Rights Act of 1964, title VIII 
of the Civil Rights Act of 1968, Execu
tive Orders 11063 and 11246, and sec
tion 3 of the Housing and Urban De
velopment Act of 1968, and (2) all 
rules, regulations, and requirements 
issued pursuant thereto.

(b) Submission of an affirmative fair 
housing marketing plan.
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§ 886.314 Financial default
In the event of a financial default 

under the project mortgage, HUD 
shall have the right to make subse
quent housing assistance payments to 
the mortgagee until such time as the 
default is cured, or until some other 
time agreeable to the mortgagee and 
approved by HUD.
§ 886.315 Security and utility deposits.

(a) An owner may require families to 
pay a security deposit in an amount 
equal to 1 month’s gross family contri
bution. If a family vacates its unit, the 
owner, subject to State and local laws, 
may utilize the deposit as reimburse
ment for any unpaid rent or other 
amount owed under the lease. If the 
family has provided a security deposit, 
and it is insufficient for such reim
bursement, the owner may claim reim
bursement from HUD not to exceed an 
amount equal to the remainder of 1 
month’s contract rent. Any reimburse
ment under this section shall be ap
plied first toward any unpaid rent. If a 
family vacates the unit owing no rent 
or other amount under the lease or if 
such amount is less than the amount 
of the security deposit, the owner 
shall refund the full amount of the 
unused balance, as the case may be, to 
the family.

(b) In those jurisdictions where in
terest is payable by the owner on secu
rity deposits, the refunded amount 
shall include the amount of interest 
payable. All security deposit funds 
shall be deposited by the owner in a 
segregated bank account, and the bal
ance of this account, at all times, shall 
be not less than the total amount col
lected from tenants then in occupan
cy, plus any accrued interest. The 
owner shall comply with all State and 
local laws regarding interest payments 
on security deposits.

(c) Families shall be expected to 
obtain the funds to pay security and 
utility deposits, if required, from their 
own resources and/or other private or 
public sources.
§ 886.316 Establishment of income limit 

schedules; 30 percent occupancy by 
very low-income families.

v (a) HUD will establish schedules of 
income limits for determining whether 
families qualify as lower income fami
lies and very low-income families.

(b) In filling vacancies, the owner 
shall give preference to very low- 
income families/until at least 30 per
cent of the contract units are occupied 
by such families. Thereafter, the 
owner shall exercise his or her best ef
forts to maintain at least 30 percent 
occupancy of contract units by very 
low-income families.
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§ 886.317 Establishment of amount of 

housing assistance payments.
(a) The amount, of the housing as

sistance payment on behalf of an eligi
ble family, to be determined in accord
ance with schedules and criteria estab
lished by HUD, will equal the differ
ence between the gross rent and the 
gross family contribution computed in 
accordance with part 889 of this chap
ter. Where an allowance is established 
for utilities required to be supplied by 
the family, and the allowance exceeds 
the gross family contribution, the 
owner shall pay to the family each 
month an amount equal to the differ
ence between the applicable utility 
allowance and the gross family contri
bution. The term “large family” 
means a family which includes six or 
more minors (other than the head of 
the family or spouse). The term “very 
large family” means a family which in
cludes eight or more minors (other 
than the head of the family or 
spouse).
§ 866.318 Responsibilities of the owner.

(а) The owner shall be responsible 
for the management and maintenance 
of the project in accordance with re
quirements established by HUD. 
These responsibilities shall include but 
not be limited to:

(1) Payment for utilities and services 
(unless paid directly by the family), in
surance and taxes;

(2) Performance of all ordinary and 
extraordinary maintenance;

(3) Performance of all management 
functions including the taking of ap
plications, selection of families in ac
cordance with the owner’s tenant se
lection factors approved by HUD, ver
ification of income and other perti
nent requirements, and determination 
of eligibility and amount of family 
contribution in accordance with HUD- 
established schedules and criteria;

(4) Collection of family rents;
(5) Preparation and furnishing of in

formation required under the con
tract;

(б) Reexamination of family income, 
composition, and extent of exceptional 
medical or other unusual expenses, 
and redeterminations, as appropriate, 
of the amount of family contribution 
and amount of housing assistance pay
ment in accordance with HUD-estab- 
lished schedules and criteria;

(7) Redeterminations of the amount 
of family contribution and the amount 
of housing assistance payment in ac
cordance with HUD-established sched
ules and criteria as a result of an ad
justment by HUD of any applicable 
allowance for utilities and other ser
vices;

(8) Reviewing at least annually the 
allowance for utilities and other ser
vices; and
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(9) Compliance with equal opportu

nity requirements.
(b) Subject to HUD approval, any 

owner may contract with any private 
or public entity to perform for a fee 
the services required by paragraph (a) 
of this section: Provided, That such 
contract shall not shift any of the 
owner’s responsibilities or obligations.

(c) The owner shall permit HUD to 
review and audit the management and 
maintenance of the project at any 
time.
§ 886.319 Responsibility for contract ad

ministration.
HUD is responsible for administra

tion of the contract.
§ 866.320 Default under the contract.

The contract shall contain a provi
sion to the effect that if HUD deter
mines that the owner is in default 
under the contract, HUD shall notify 
the owner of the actions required to 
be taken to cure the default and of the 
remedies to be applied by HUD includ
ing recovery of overpayments, where 
appropriate, and that if the owner 
fails to cure the default within a rea
sonable time as determined by HUD, 
HUD has the right to terminate the 
contract or to take other corrective 
action, including recision of the sale. 
Where the project is sold under an ar
rangement that involves a regulatory 
agreement between HUD and the 
owner, a default under the regulatory 
agreement shall be treated as default 
under the contract.
§ 886.321 Marketing.

(a) Marketing of units and selection 
of families by the owner shall be in ac
cordance with the owner’s HUD-ap- 
proved affirmative fair housing mar
keting plan, and with all regulations 
relating to fair housing advertising in
cluding use of the equal opportunity 
logotype, statement, and slogan in all 
advertising. Projects shall be managed 
and operated without regard to race, 
color, creed, religion, sex, or national 
origin.

(b) (1) HUD shall determine the eli
gibility for assistance of families in oc
cupancy at the time of sale. The owner 
shall be responsible for determination 
of eligibility of applicants for tenancy 
after sale, selection of families from 
among those determined to be eligible, 
and computation of the amount of 
housing assistance payments on behalf 
of each selected family, in accordance 
with the gross rent and the gross 
family contribution computed in ac
cordance with part 889 of this chapter. 
Where an allowance is established for 
utilities required to be supplied by the 
family, and the allowance exceeds the 
gross family contribution, the owner 
shall pay to the family each month an 
amount equal to the difference be-
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tween the applicable utility allowance 
and the gross family contribution. In 
establishing criteria for the selection 
of applicants to fill vacancies existing 
after the effective date of this con
tract, no local residency requirements 
or priority systems relating to place of 
residence may be applied to appli
cants.

(2) For every family that applies for 
admission, the owner and the appli
cant shall complete and sign the form 
of application prescribed by HUD. 
When the owner decides to no longer 
accept applications from applicants, 
the owner shall publish a notice to 
that effect in a publication likely to be 
read by applicants^ The notice should 
state the reasons for the owner’s re
fusal to accept additional applications. 
When the owner agrees to accept ap
plications again, a notice to this effect 
should also be published. The owner 
shall retain copies of all completed ap
plications together with any related 
correspondence for 3 years. For each 
family selected for admission, the 
owner shall submit one copy of the 
completed and signed application to 
HUD. Housing assistance payments 
will not be made on behalf of an ad
mitted family until after this copy has 
been received by HUD.

(3) If the owner determines that the 
applicant is eligible on the basis of 
income and family composition and is 
otherwise acceptable but the owner 
does not have a suitable unit to offer, 
the owner shall place such family on 
the waiting list and so advise the 
family.

(4) If the owner determines that the 
applicant is eligible on the basis of 
income and family composition and ijs 
otherwise acceptable and if the owner 
has a suitable unit, the owner and the 
family shall enter into a lease. The 
lease shall be on the form approved by 
HUD and shall otherwise be in con
formity with the provisions of this 
subpart.

(5) Records on applicant families 
and approved families shall be main
tained by the owner so as to provide 
HUD with racial, ethnic, and gender 
data and shall be retained by the 
owner for 3 years.

(6) If the owner determines that an 
applicant is not eligible, or if eligible, 
not selected, the owner shall notify 
the applicant of the determination 
and the reasons upon which the deter
mination is made.

(7) When a PHA becomes an owner 
under this program: (i) If the PHA 
places a family on its waiting list, it 
shall notify the family of the approxi
mate date of availability of a suitable 
unit insofar as such date can be rea
sonably determined, and (ii) if the 
PHA determines that an applicant is 
ineligible on the basis of income or 
family composition, or that the PHA is

not selecting the applicant for other 
reasons, the PHA shall promptly send 
the applicant a letter notifying him/ 
her of the determination and the rea
sons and that the applicant has the 
right within a reasonable time (speci
fied in the letter) to request an infor
mal hearing. If, after conducting such 
an informal hearing, the PHA deter
mines that the applicant shall not be 
admitted, the PHA shall so notify the 
applicant in writing and such notice 
shall inform the applicant that he/she 
has the right to request a review by 
HUD of the PHA’s determination. The 
procedures of this subparagraph do 
not preclude the applicant from exer
cising his/her other rights if he/she 
believes he/she is being discriminated 
against on the basis of race, color, 
creed, religion, sex, or national origin. 
The PHA shall retain for 3 years a 
copy of the application, the letter, the 
applicant’s response if any, the record 
of any informal hearing, and a state
ment of final disposition.
§ 886.322 Lease requirements.

The lease shall contain all required 
provisions specified in paragraph (b) 
of this section and none of the prohib
ited provisions listed in paragraph (c) 
of this section. It also shall reflect the 
requirements of part 450, subpart A of 
chapter IV, and shall otherwise con
form to the form of lease approved by 
HUD.

(a) The term of the lease shall be for 
not more than 1 year.

(b) Required provisions. The lease 
between the owner and the family 
shall contain the following provisions:

Addendum to lease. The following addi
tional lease provisions are incorporated in
full in the lease between----------- (owner)
and -----------  (family) for the following
dwelling unit:-----------------------. In case of
any conflict between these and any other 
provisions of the lease, these provisions 
shall prevail.

1. The total rent shall be $----per month.
2. Of the total rent, $----shall be payable

by or at the direction of the Department of 
Housing and Urban Development (“HUD”) 
as housing assistance payments on behalf of
the family and $---- shall be payable by the

-family. These amounts shall be subject to
change by reason of changes in the family’s 
income, composition, or extent of exception
al medical or other unusual expenses, in ac
cordance with HUD-established schedules 
and criteria; or by reason of adjustment by 
HUD of any applicable allowance for utili
ties and other services. Any such change 
shall be effective as of the date stated in a 
notification to the family.

3. The owner shall not discriminate 
against the family in the provision of serv
ices, or in any other manner, on the grounds 
of race, color, creed, religion, sex, or nation
al origin.

4. The owner shall-provide the following 
utilities, services, and maintenance:
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5. The owner shall not evict the family 
unless the owner complies with the require
ments of local law, if any, and of HUD regu
lations. The owner shall give the family a 
written notice of the proposed eviction, stat
ing the grounds and advising the family 
that it has 15 days (or such greater number, 
if any, that may be required) within which 
to respond to the owner.

6. Because the owner must obtain HUD’s 
authorization for an eviction, a copy of the 
notice shall be furnished simultaneously to 
HUD. The notice shall also state that the 
family may, within the same time period, 
present objections in writing or in person to 
HUD. HUD shall forthwith examine the 
grounds for eviction and shall authorize the 
eviction unless it finds the grounds to be in
sufficient under the lease. HUD shall make 
a good faith effort to notify the owner and 
the family of its determination within 30 
calendar days of the date of the notice to 
the family whether or not the family has 
presented objections to HUD.
■Oc) Where a PHA is a party to the 

contract between HUD and the owner, 
the PHA shall assume the responsibil
ities of HUD under (b)(6) of this sec
tion. The PHA shall be entitled to a 
fee as provided in the contract for 
each proposed eviction action submit
ted by the owner and reviewed by the 
PHA. ■

(d) Lease clauses which as deter
mined by HUD fall within the classifi
cations listed below shall not be in
cluded in any lease.

(1) Confession of judgment Consent 
by the family to be sued, to admit 
guilt, or to accept without question 
any judgment favoring the owner in a 
lawsuit brought in connection with 
the lease.

(2) Seize or hold property for rent or 
other charges. Authorization to the 
owner to take property of the family 
and/or hold it until the family meets 
any obligation which the owner has 
determined the family has failed to 
perform.

(3) Exculpatory clause. Prior agree
ment by the family not to hold the 
owner or its agents legally responsible 
for acts done improperly or for failure 
to act when it was required to do so.

(4) Waiver of legal notice. Agree
ment by the family that the owner 
need not give any notices in connec
tion with (i) a lawsuit against the 
family for eviction, money damages, or 
other purpose, or (ii) any other action 
affecting the family’s rights under the 
lease.

(5) Waiver of legal proceedings. 
Agreement by the family to allow evic
tion without a court determination.

(6) Waiver of jury trial. Authoriza
tion to the owner’s lawyer to give up 
the family’s" right to trial by jury.

(7) Waiver of right to appeal court 
decision. Authorization to the owner’s 
lawyer to give up the family’s right to 
appeal a decision on the ground of ju
dicial error or to give up the family’s
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right to sue to prevent a judgment 
from being put into effect.

(8) Family chargeable with cost of 
legal actions regardless of outcome of 
lawsuit Agreement by the family to 
pay lawyer’s fees or other legal costs 
whenever the owner decides to sue the 
family, whether or not the family 
wins.
§ 885.323 Maintenance, operation, and in

spections.
(a) The owner shall maintain and 

operate the project so as to provide 
decent, safe, and sanitary housing and 
the owner shall provide all the ser
vices, maintenance, and utilities which 
he or she agrees to provide under the 
contract and the lease. Failure to do so 
shall be considered a material default 
under the contract.

(b) Prior to execution of the con
tract, HUD shall inspect (or cause to 
be inspected) each contract unit and 
related facilities to insure that they 
are in decent, safe, and sanitary condi
tion.

(c) Prior to occupancy of any vacant 
unit by a family, the owner and the 
family shall inspect the unit and both 
shall certify that they have inspected 
the unit and have determined it to be 
decent, safe, and sanitary in accord
ance with the criteria provided in the 
prescribed forms. Copies of these re
ports shall be kept on file by the 
owner for at least 3 years.

(d) HUD will inspect the project (or 
cause it to be inspected) at least annu
ally and at such other times as HUD 
may determine to be necessary to 
assure that the owner is meeting his 
or her obligation to maintain the units 
and the related facilities in decent, 
safe, and sanitary condition and to 
provide the agreed-upon utilities and 
other services. HUD will take into ac
count complaints by occupants and 
any other information coming to its 
attention in scheduling inspections 
and shall notify the owner and the 
family of its determination regarding 
the condition of the units.

(e) If HUD notifies the owner that 
he/she has failed to maintain a dwell
ing unit in decent, safe, and sanitary 
condition, and the owner fails to take 
corrective action within the time pre
scribed in the notice, HUD may exer
cise any of its right or remedies under 
the contract, including abatement of 
housing assistance payments, even if 
the family continues to occupy the 
unit. If, however, the family wishes to 
be rehoused in another dwelling unit 
with section 8 assistance and HUD 
does not have other section 8 authori
ty for such purposes, HUD may use 
the recaptured authority for the pur
pose of rehousing the family in an
other dwelling unit. Where this is 
done, the owner shall be notified that 
he/she will be entitled to resumption
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of housing assistance payments for 
the vacated dwelling unit if:

(1) The unit is restored to decent, 
safe, and sanitary condition;

(2) The family is willing to and does 
move back to the restored dwelling 
unit; and

(3) A deduction is made for the ex
penses incurred by the family for both 
moves.
§ 886.324 Reexamination of family 

income, composition, and extent of ex
ceptional medical or other unusual ex
penses.

(a) Reexamination of family income, 
composition, and the extent of medical 
or other unusual expenses incurred by 
the family shall be made by the owner 
at least annually (except that such re
views may be made at intervals no 
longer than 2 years in the case of fam
ilies with an elderly head of house
hold), and appropriate redetermina
tions shall be made by the owner of 
the amount of the gross family contri
bution and the amount of the housing 
assistance payment, all in accordant» 
with schedules and criteria established 
by HUD.

(b) A family’s eligibility for housing 
assistance payments shall continue 
until the amount payable by the 
family equals the gross rent for the 
dwelling unit it occupies. However, the 
termination of eligibility at such point 
shall not affect the family's other 
rights under its lease nor shall such 
termination preclude resumption of 
payments as a result of subsequent 
changes in income or rents or other 
relevant circumstances during the 
term of the contract. A family may at 
any time request a redetermination of 
its gross family contribution on the 
basis of changes in family income or 
other relevant circumstances.
§ 886.825 Overcrowded and underoccupied 

units.
(a) The family shall notify the 

owner and HUD of a change in family 
composition and shall transfer to an 
appropriate size dwelling unit, based 
on family composition, upon appropri
ate notice by the owner or HUD that 
such a dwelling unit is available.

(b) Upon receipt by the owner of a 
notification by the family of a change 
in the family size, the owner agrees to 
offer the family a suitable unit as soon 
fus one becomes vacant and ready for 
occupancy. If the owner does not have 
any suitable units or if no vacancy of a 
suitable unit occurs within a reason
able time, HUD may assist the family 
in finding a suitable dwelling unit and 
require the family to move to such 
unit as soon as possible.

(c) If the owner fails to offer the 
family a unit appropriate for the size 
of the family when such unit becomes 
vacant and ready for occupancy, HUD
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may abate housing assistance pay
ments to the owner for the unit occu
pied by the family and assist the 
family in finding a suitable dwelling 
unit elsewhere.
§ 886.326 Adjustment of allowance for 

utilities and other services.
HUD shall determine, as part of its 

annual inspection and at such other 
times as it deems appropriate, whether 
an adjustment is required in the 
allowance for utilities and other ser
vices applicable to the dwelling units 
in the project on grounds of changes 
in utility rates or other change of gen
eral applicability to all units in the 
project. If HUD determines that an 
adjustment should be made, HUD 
shall prescribe the amount of the ad
justment and direct the owner to 
make a corresponding adjustment 
promptly in the amount of rent to be 
paid by the affected families and the 
amount of housing assistance pay
ment.
§ 886.327 Inapplicability of low-income 

public housing model lease and griev
ance procedures.

Model lease and grievance proce
dures established hy HUD for PHA- 
owned low-income public housing are 
applicable only to PHA-owned projects 
operated under section 8 commitments 
pursuant to this subpart.
§ 886.328 Evictions.

(a) The owner shall not evict the 
family unless the owner complies with 
the requirements of local law, if any, 
and of HUD regulations governing 
tenant eviction procedures, Part 450, 
Subpart A of Chapter IV, as modified 
by this section. The owner shall give 
the family a written notice of the pro
posed eviction, stating the grounds 
and advising the family that it has 15 
calendar days (or such greater 
number, if any, that may be required 
by local law) within which to respond

to the owner. The notice shall also 
state that the family may, within the 
same time period, present its objec
tions to HUD in writing or in person.

(b) The owner must obtain HUD’s 
authorization for an eviction; accord
ingly, a copy of the notice shall be fur
nished simultaneously to HUD. HUD 
shall forthwith examine the grounds 
for eviction and shall authorize the 
eviction unless it finds the grounds to 
be insufficient. HUD shall make a 
good faith effort to notify the owner 
and the family of its determination 
within 30 days of the date of the 
notice to the family, whether or not 
the family has presented objections to 
HUD.

(c) Where the PHA is a party to the 
contract between the owner and HUD 
for the purpose of authorizing evic
tions. the PHA shall assume the re
sponsibilities of HUD under paragraph 
(b) of this section. In this situation a 
copy of the notice of the proposed 
eviction shall be sent to the PHA. The 
PHA shall be entitled to a fee as pro
vided in the contract for each pro
posed eviction action submitted by the 
owner and reviewed by the PHA.
§ 886.329 Reduction of number of contract 

units for failure to lease to eligible 
families.

(a) If at any time, beginning 6 
months after the effective date of the 
contract, the owner fails for a continu
ous period of 6 months to have all of 
the contract units leased or available 
for leasing by eligible families, HUD 
may on 30 calendar days notice reduce 
the number of contract units to not 
less than the number of contract units 
under lease or available for leasing by 
eligible families, plus 10 percent of 
such number if the number is 10 or 
more, rounded to the next highest 
number. Failure by the owner to make 
a reasonable effort to lease the con
tract units to eligible families shall be 
considered a material default under 
the contract.

(b) At the end of the initial term oi 
the contract and of each renewal term, 
HUD may, by notice to the owner, 
reduce the number of contract, units to 
not less than (1) The number of con
tract units under lease by eligible fam
ilies or available for leasing by eligible 
families at that time, or (2) the aver
age number of contract units so leased 
or available for leasing during the past 
12-month period, whichever is the 
greatest number, plus 10 percent of 
such number if the number is 10 or 
more, rounded to the next highest 
number.

(c) HUD will agree to an amendment 
of the contract, as appropriate, to pro
vide for subsequent restoration of any 
reduction made pursuant to paragraph 
(a) or (b) of this section if HUD deter
mines that the restoration is justified 
as a result of changes in demand and 
in the light of the owner’s record of 
compliance with his or her obligations 
under the contract and if annual con
tributions contract and budget author
ity are available.
§886.330 HUD review of contract compli

ance.
HUD will review project operations 

at such intervals as it deems necessary 
to insure that the owner is in full com
pliance with the terms and conditions 
of the contract^ The equal opportunity 
review may be conducted with the 
scheduled HUD review or at any time 
deemed appropriate by HUD.
(Sec. 7(d), Department of Housing and 
Urban Development Act (42 U.S.C. 3535(d)); 
sec. 5(b) of the United States Housing Act 
of 1937 (42 U.S.C. 1437c(b)); section 8 of the 
United States Housing Act of ll)37 (42 
U.S.C. 1437D.)

Issued at Washington, D.C., Septem
ber 6,1978.

Morton A. Baruch, 
Acting Assistant Secretary for 

Housing, Federal Housing 
Commissioner.

[FR Doc. 78-25547 Filed 9-8-78; 8:45 ami
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[6560-01 ]
Title 40— Protection of Environment 

[FRL 958-4]
CHAPTER I— ENVIRONMENTAL 

PROTECTION AGENCY

SUBCHAPTER C— AIR PROGRAMS

PART 81— AIR QUALITY CONTROL 
REGIONS, CRITERIA, AND CON
TROL TECHNIQUES

Attainment Status Designations
AGENCY: Environmental Protection 
Agency.
ACTION: Pinal rule.
SUMMARY: The Environmental Pro
tection Agency (EPA) was required, 
under the Clean Air Act Amendments 
of 1977, to publish on a State-by-State, 
pollutant-by-pollutant basis the at
tainment status of all areas within the 
States in relation to the national am
bient air quality standards (NAAQS) 
as submitted by the States and ap
proved, or as designated by EPA (43 
FR 8962, March 3, 1978). Both the 
State and EPA can initiate changes to 
these designations but any State 
redes- ignation must be submitted to 
EPA for concurrence. This final rule 
amends the designations for areas of 
certain States by indicating whether 
the areas attain the national ambient 
air quality standards.

In addition, the preamble states 
EPA’s position on certain general 
issues raised in comments on the origi
nal designations of areas in these or 
other States. Copies of the comnients 
submitted are available at the appro
priate EPA Regional Offices.
EFFECTIVE DATE: September 11, 
.1978.
FOR FURTHER INFORMATION 
CONTACT:

Lanny M. Deal, U.S. Environmental 
Protection Agency, Research Trian
gle Park, N.C. 27711, telephone 919- 
541-5365, or FTS-629-5365. 

SUPPLEMENTARY INFORMATION: 
The Clean Air Act Amendments of 
1977 (the 1977 amendments), Pub. L. 
95-95, added to the Clean Air Act (the 
act) a new section 107(d), which direct
ed each State to submit to the Admin
istrator a list of the NAAQS attain
ment status of all areas within the 
State. The Administrator was required 
under section 107(d)(2) of the act to 
promulgate the State lists, with any 
necessary modifications. For each 
standard, areas are designated as 
either not meeting the standard (non
attainment areas), meeting the stand
ard (attainment areas), or lacking suf
ficient data to be classified (unclassi- 
fiable areas). EPA published these
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lists in the F ederal R egister on 
March 3, 1978, 43 FR 8962, and invited 
the public to submit comments to the 
Agency by May 2,1978.

This F ederal R egister notice serves 
essentially two purposes. First, the 
preamble to this rulemaking states 
EPA’s position on certain general 
issues raised in comments on the des
ignations in all parts of the country. 
This discussion will serve as part of 
the response to comments for every 
State, including those whose designa
tions are not specifically discussed in 
this publication.

Second, EPA makes necessary 
amendments to the designations for 
the following States, and responds to 
comments applicable specifically to 
these States:
EPA Region I:

Connecticut, Massachusetts, and New 
Hampshire.

EPA Region IV:
Alabama, Florida, Georgia, Kentucky, 

North Carolina, and Tennessee.
EPA Region VI:

Arkansas, Louisiana, New Mexico, Oklaho
ma, and Texas.

EPA Region VIII:
Colorado, Montana, North Dakota, and 

Utah.
EPA Region X:

Idaho and Washington.
All States are not included in this 

publication because the volume of spe
cific comments varied widely among 
various regions of the country. Certain 
EPA Regional Offices could therefore 
finish preparing F ederal R egister 
documents responding Jto comments 
and amending designations sooner 
than others. Rather than delaying 
publication of all documents until the 
last one is completed, EPA is now pub
lishing those documents that are 
ready, and will publish the remaining 
documents as soon as they are com
pleted.

The ^designations promulgated on 
March 3, as amended today, are final 
but can be further amended if neces
sary. Under section 107(d)(5) of the 
act, a State may from time to time 
revise and resubmit its list of designa
tions, and EPA must then promulgate 
the revised list with such modifica
tions as the Agency deems necessary. 
Furthermore, even without State sub
mittal bf a revised list, the Agency can 
modify the current list of designations 
if necessary, under section 107(d)(2). 
To have any designation amended, a 
person should submit a petition with 
supporting data and analysis to the 
State, with a copy to the appropriate 
EPA Regional Office. If the person is 
not satisfied with the State’s response 
to the petition, he may then petition 
the appropriate EPA Regional Office 
to modify the current list.1

‘The addresses of all EPA Regional Of
fices are printed in the March 3 Federal 
Register notice, 43 FR 8962.

The amendments to designations are 
being made effective immediately, for 
good cause. As discussed below, the 
principal effect of these designations 
is to identify problem areas for which 
State air quality planning must be 
completed by a statutory deadline. 
These designations impose no addi
tional obligation on any source. Defer
ring the effective date is therefore un
necessary.

The general issues raised in the com
ments are discussed below under the 
following headings: (A) Geographic 
Impact of Designations; (B) Use of 
Projected Future Air Quality; (C) Re
lationship of Designations to Supple
mentary Control Systems (SCS); (D) 
Total Suspended Particulates (TSP) 
and Standing Air Monitoring Work 
Group (SAMWG) Guidelines; and (E) 
Procedural Objections. Comments also 
raised general issues concerning the 
size and regulatory effect of designa
tions for photochemical oxidants 
(ozone). EPA’s response to these com
ments is under preparation and will be 
published shortly.

Following the discussion of general 
issues are the responses to specific 
comments and amendments to desig
nations for States in EPA Regions I, 
IV, Vi, VIII, and X. Today’s rulemak
ing action in no way affects those des
ignations made on March 3, 1978, for 
which no comments were received 
during the public comment period.

I. G eneral Issues

a . effect of designations on clean air
ACT REQUIREMENTS

Several commenters discussed the 
effect of attainment status designa
tions on individual stationary sources 
of pollution. The commenters often 
assumed that every source within a 
designated nonattainment area would 
be subject to stringent nonattainment 
requirements and that every source 
within a designated attainment or un- 
classifiable area would be subject to 
less stringent prevention of significant 
deterioration (PSD) requirements. 
However, this is an oversimplification 
that does not accurately reflect the re
quirements of the Act.
1. General purpose and, effect of desig

nations
The purpose of the designations is to 

identify air quality problem areas for 
which the States and EPA must seek 
solutions. As EPA stated in the March 
3 promulgation, “ttlhe section 107(d) 
designations are meant to provide a 
starting point for States in their ef
forts to correct existing air quality 
problems and to implement programs 
under the 1977 Clean Air Act (CAA) 
Amendments/’ 2 The area designation, 
whether nonattainment, attainment, 
or unclassifiable, thus does not in and

2 43 FR 8963 col. 2.
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by itself dictate the applicable new or 
existing source requirements. There 
are essentially three reasons for this.

First, because air pollution emissions 
are transported from one area to an
other, the sources that cause or con
tribute to a violation, or affect a clean 
locality, may be in different locations 
from the violation or clean locality 
itself. Controls will therefore often 
have to apply to sources outside of the 
area that the controls are intended to 
protect.

Second, States may choose to impose 
requirements over a broader or nar
rower geographic region than the pre
cise area where sources exist that di
rectly contribute to particular concen
trations of a pollutant. For example, 
for reasons of equity, simplicity of ad
ministration, or to allow more growth 
in clean areas. States may choose to 
make their revised emission limita
tions applicable statewide, rather than 
restricting the requirement to sources 
that directly cause or contribute to 
violations.

Finally, section 107(d) of the Act 
provides that attainment status desig
nations were to be made within a very 
short time period, and were to be com
posed of air quality control regions (or 
portions thereof), which are often 
based on State, county, or other politi
cal jurisdictional boundaries. This 
process is bound to include pockets 
where the air quality does not corre
spond to the designation of the area. 
These anomalies can be taken into ac
count in the more elaborate and thor
ough proceedings required under the 
Act for development of plans and issu
ance of individual permits.
2. Effect of designations on particular

Clean Air Act requirements
EPA’s promulgations and policy 

statements implementing the Act’s re
quirements for individual sources are 
set forth in several Federal R egister 
notices.3 The following summary of 
the requirements applicable to individ
ual sources is provided to correct the 
misunderstandings expressed in the 
comments, and to set the attainment 
status designations in perspective.

a. State Implementation Plan 
Revisions,

Under sections 171(2) and 172 of the 
Act, a State must revise its State im
plementation plan (SIP) to provide for 
attainment (nonattaiment plan), as ex
peditiously as practicable but no later 
than certain specified deadlines, in 
any area designated as nonattainment. 
Under sections 101(b)(1) and 161 of

3See, e.g., 43 FR 26380-410, June 19, 1978 
(PSD new source review and State plan re
quirements); 43 FR 21673-77, May 19, 1978 
(nonattainment State plan requirements); 
forthcoming revision of the Emission Off
sets Interpretative Ruling, originally pub
lished at 41 FR 55524, Dec. 21, 1976.
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the Act, a State must submit a plan re
vision to prevent significant deteriora
tion (PSD plan) in any area where the 
air quality is better than the stand
ards, regardless of the applicable des
ignations. Since States have substan
tial latitude to meet these objectives, 
and can develop plans even more strin
gent than necessary to meet the objec
tives, it is impossible to determine now 
what sources will be affected by the 
SIP development process initiated by 
these designations.

For every nonattainment area, a 
nonattainment plan (SIP) must be 
adopted that (among other things) re
quires permits for the construction 
and operation of major new sources 
and major modifications. In addition, 
the plan must require sufficiently 
stringent control technology so that 
attainment is demonstrated as expedi
tiously as practicable but no later than 
the statutory deadlines. Prior to at
tainment, the plan must also demon
strate reasonable further progress 
toward attainment. States will estab
lish the requirements to which exist
ing sources in and adjacent to nonat
tainment areas will be subject after 
they have had an opportunity to study 
the cause of the nonattainment prob
lem and conduct the .analysis neces
sary to devise a solution.

A State must also prepare a PSD 
plan to require, among other things, 
permits for every major new source or 
major modification that affects the air 
quality of areas presently cleaner than 
the standards. A PSD plan must also 
provide that the necessary emission 
reductions will be obtained where the 
air quality increment has been, or will 
be, exceeded. The protection of air 
quality increments in clean localities 
must always be a consideration when
ever a major new source wishes to con
struct, regardless of the applicable 
designation.

b. EPA Promulgated New Source 
Review Requirements

In addition to the requirements for 
nonattainment and PSD plan revi
sions, the 1977 amendments generally 
ratified the new source review require
ments established by EPA for local
ities where ambient standards are vio
lated (the Emission Offsets Interpre
tative Ruling) and localities cleaner 
than the standards (the PSD regula
tions). New PSD regulations supersed
ing those previously in effect were re
cently promulgated and the Emission 
Offsets Interpretative Ruling is about 
to be revised.4 At ieast one of these 
two administrative approaches applies

4 The Emission Offsets Interpretative 
Ruling is found at 41 FR 55528-30, and will 
soon be revised and recodified at 40 CFR 
Part 51, Appendix S. The PSD regulations 
are found at 40 CFR 52.21, as revised at 43 
FR 26403, June 19, 1978.
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regardless of designations of attain
ment status.

Tne Emission Offsets Interpretative 
Ruling imposes stringent conditions 
on any proposed major source or 
major modification that will cause or 
significantly contribute to a violation 
of a standard, regardless of the desig
nation applicable to the locality where 
the source or the violation is found. If 
a source will cause or significantly con
tribute to a violation, even if the 
source, the violation, or both, are lo
cated in areas originally designated as 
attainment or unclassifiable, the Emis
sion Offsets Interpretative Ruling will 
apply. Likewise, the PSD regulations 
apply to any source or modification 
that affects air quality cleaner than 
the standards, regardless of the appli
cable designation.

For any nonattainment area, the 
Emission Offsets Interpretative 
Ruling will be superseded when an ap
proved or promulgated nonattainment 
plan comes into effect. Likewise, 
EPA’s PSD regulations will be super
seded when a State PSD plan is ap
proved. Further, for any designated 
nonattainment area without an ade
quate approved or promulgated nonat
tainment plan, the conditions of the 
Emission Offsets Interpretative 
Ruling will be replaced with a ban on 
new construction after June 30, 1979, 
when the requirements of State nonat
tainment plans are to be in effect.

The ban on Construction will apply 
to any major new source or major 
modification that will cause or signifi
cantly contribute to an air quality vio
lation within the nonattainment area.
B. USE OF PROJECTED FUTURE VIOLATIONS

Several commenters questioned 
EPA’s policy on the use of projected 
future violations in making nonattain
ment designations. On the basis of 

-those comments, EPA has clarified its 
policy and is altering certain designa
tions accordingly.

In California, where certain nonat
tainment designations were based on 
projected future violations, com
menters objected that this was con
trary to the EPA guidance generally 
available. In Valdez, the Alaska De
partment of Environmental Conserva
tion has requested a nonattainment 
designation for a presently clean but 
imminently dirty area. After reviewing 
the Act and its legislative history, EPA 
has determined that projections of 
future violations may provide the 
basis of nonattainment designations, 
but only in certain limited circum
stances.

Under sections 171(2) and 172, non
attainment areas where SIP revisions 
are required, are defined as areas that 
currently exceed any NAAQS, includ
ing any areas identified under para
graphs (A) through (C) of section
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107(d)(1). Areas are to be'identified 
under paragraphs (A) through (C)'If 
they either do not meet a standard, or 
in the judgement of the State may not 
attain or maintain the primary stand
ard for sulfur dioxide (SO2) or total 
suspended particulate matter (TSP). 
These statutory provisions set up two 
criteria for determining nonattain
ment areas. Any area that currently 
violates the standard is to be designat
ed as nonattainment, and any area 
where in the State’s judgment the pri
mary standard for SO* or TSP may 
not be maintained may also be desig
nated as nonattainment.

It is initially the State’s option 
whether to designate a clean area as 
nonattainment because the primary 
SOj or TSP standard may not be main
tained. However, EPA must modify 
the State’s nonattainment designation 
if necessary. The State must submit to 
EPA the information and analysis on 
which the State based its judgment 
that the standard would not be main
tained.

Applying a nonattainment designa
tion to clean areas where future viola
tions are projected will further the 
purposes of the nonattainment provi
sions of the Act. The effect of desig
nating an area as a nonattainment 
area, as discussed above, is to require 
the State to develop a nonattainment 
plan. Where the State concludes that 
a violation of the standard may be im
minent, planning to assure attainment 
and satisfy the other requirements for 
a nonattainment plan is essential.

In an area where the standard is 
generality violated and a nonattain
ment plan is required, there will ordi
narily be few pockets with clean air 
where PSD requirements would apply. 
However, in an area that is now clean 
but is designated as nonattainment be
cause the State projects future viola
tions, PSD requirements may govern 
the entire area. Unless the increased 
emissions expected to cause violations 
are part of the PSD baseline concen
tration upon which growth in PSD 
areas is calculated,8 clean areas where 
violations are projected for the future 
must also protect a PSD increment 
that may be substantially more strin
gent than the standard. For , such 
areas, the State plan must not only 
provide for attainment of the NAAQS 
but also protect any available PSD in
crement.
C. RELATIONSHIP OF DESIGNATIONS TO SCS

Some commenters questioned the 
Agency’s legal authority to designate 
areas nonattainment in instances 
where sources were employing disper-

* p sD  “baseline concentration” is defined 
at 40 CFR 51.24(b)(ll), and its importance 
in determining ambient air increments is 
stated at 40 CFR 51.24(c), as revised 43 FR 
26383-384 (June 19, 1978).

sion techniques in place of SIP emis
sion limitations to prevent concentra
tions of pollution that exceed the 
standards. Congress has forbidden use 
of dispersion techniques, such as tall 
stacks or SCS which vary with atmos
pheric conditions as a substitute for 
required constant control techniques 
in SIP’s.6 Areas relying on dispersion 
in this way must be viewed as not at
taining the standards.

The statute requires that the quanti
ty, rate, or concentration of emissions 
be limited on a continuous basis by use 
of “emission limitations” or constant 
control techniques.7 Dispersion tech
niques do not reduce total emissions 
on a continuous basis; rather, emis
sions are dispersed over a wide area by 
use of a stack higher than required by 
good engineering practice, or the rate 
of emissions is varied according to at
mospheric conditions by use of an in
termittent or supplemental control 
system. These dispersion techniques 
are designed to permit emissions up to 
a level that will not result in ground 
level pollutant concentrations exceed
ing the ambient standards.

In the 1977 amendments, Congress 
expressly affirfned that dispersion 
techniques may not be used as a re
placement for the constant controls 
required to attain standards. No State 
plan may provide for attainment of 
the standards by means of dispersion 
techniques, and no State may insure 
attainment by approving use of disper
sion techniques. Therefore, any area 
where sources are using dispersion to 
prevent pollution concentrations that 
exceed standards, instead of comply
ing with emission limitations required 
in SIP’s, must be viewed as an area 
where the standards are not being at
tained.

By applying a nonattainment desig
nation to areas where sources are 
using dispersion techniques to avoid 
pollution concentrations that would 
violate standards, EPA is forwarding 
the congressional purposes in enacting 
the nonattainment requirements. Con
gress was concerned with the failure 
of many areas to attain the air quality 
mandated in the Act. With the nonat
tainment provisions applied to areas 
where dispersion techniques are im
permissibly used to avoid pollution 
concentrations in excess of standards, 
States will be pressed to commit them
selves to implement and enforce the 
constant controls necessary for attain
ment and maintenance.8 Where the

«See Section 123 of the Act, 42 U.S.C. This 
prohibition does not apply to stack heights 
in existence or dispersion techniques imple
mented before Dec. 31, 1970. See also Con
ference report to accompany H.R. 6161, H. 
Rept. No. 95-564, 95th Cong., 1st sess. 144 
(Aug. 3, 1977); section 110(a)(2)(B) of the 
Act, 42'U.S.C. 7410(a)(2)(B).

’’See section 302(k) of the Act, 42 U.S.C. 
7602(k).

*See sections 172(b) (7) and (10) of the 
Act, 42 U.S.C. 7502(b) (7) and (10).

necessary constant controls are not 
being used so that impermissible 
amounts of pollution aré being emit
ted, further construction would be re
stricted.9 The application of nonattain
ment requirements to areas in  which 
dispersion techniques are used to 
avoid impermissible concentrations 
forces States to bring sources into 
compliance with emission limitations 
and insures that national standards 
will be met through constant controls 
as Congress intended.

D. TSP MONITORING SITING AND SAM WG 
GUIDELINES

Several States interpreted EPA guid
ance as allowing the exclusion for the 
purposes of attainment status designa
tions of all monitoring data for TSP 
collected at sites not in accordance 
with the SAM WG guidelines that 
were proposed on August 7, 1978, as 
appendix E to 40 CFR part 58.10 Only 
those monitoring sites which are 
unduly influenced by reentrained road 
dust can be excluded in establishing 
both the design values for SIP devel
opment work and for designation pur
poses. Thus, it was not the intent, nor 
is it current Agency policy, that only 
those monitoring sites which precisely 
meet the height and distance criteria 
of the SAMWG guidelines be used for 
SIP development and attainment 
status designation purposes.

The SAMWG siting guidelines are 
intended to promote uniformity in lo
cations of new monitoring stations and 
also to encourage States to classify ex-, 
isting monitors in terms of the types 
of activities impacting the air quality 
at each site. Thus, existing stations 
showing nonattainment of the NAAQS 
should be examined not only in terms 
of the proposed siting criteria but also 
in terms of those factors causing high 
TSP concentrations. EPA has pro
posed regulations on this subject stat
ing that there are situations in which 
data from existing monitors located in 
the so-called “unacceptable” zone may 
still be useful. For example, monitor
ing sites near roadways where traffic 
is less than several thousand vehicles 
per day would not necessarily have to 
be located at the prescribed distances 
from roadways. .

For sites not located in conformance 
with the proposed guidelines, and eval
uation could be conducted to deter
mine the roadway influence. The pur
pose of this evaluation would be to 
consider contentions regarding im
proper siting of monitors and specifi-

9Section 173(4) of the Act, 42 U.S.C. 
7503(4).

10U.S. Environmental Protection Agency, 
Standing Air Monitoring Work Group, “Air 
Monitoring Strategy for State Implementa
tion Plans” (Publication No. EPA 450/2-77- 
010, June 1977). Proposed in the F e d e r a l  
R e g i s t e r  dated August 7, 1978, on page 
34892 as appendix E to 40 CFR part 58.
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cally to decide if the roadway influ
encé is significant enough to warrant 
disregarding or modifying the air qual
ity data from the monitor. If this is 
found to be the case, the designation 
status can be revised to unclassifiable 
provided no other monitoring or mod
eling data exists which supports the 
nonattainment designation. An excep
tion is if the suspect monitoring site is 
impacted by a point source (or 
sources). Air quality dispersion model
ing must be performed to determine if 
the source(s) would result in an ambi
ent violation. If, in fact, the source(s) 
does contribute emissions such that 
air quality levels in excess of the ambi
ent standards are estimated to exist, 
the nonattainment designation of the 
area in question should be retained 
and the estimated air quality level 
should be employed for SIP develop
ment purposes.

E. PROCEDURAL OBJECTIONS
Many commenters criticized the ad

ministrative procedures followed by 
the Agency in promulgating the 
March 3, 1978, area designations. The 
criticism focused on the Agency's deci
sion to make the designations effective 
before soliciting public comment. How
ever, EPA had good reason for usinj* 
the method it did, no one was preju
diced by it, and the opportunity to 
submit comments subsequent to the 
March 3 designations has mooted any 
possible objections to the procedures.

As explained in detail above, the 
principal purpose of the March 3 des
ignations was to identify the areas of 
the country for which the States must 
begin development of nonattainment 
plans. EPA explained in the March 3 
notice that States’ obligation to meet 

"the tight deadlines under the Act “re
quires that the States have immediate 
guidance as to the attainment status 
of the areas designated under section 
107(d). . . . Under these circumstances 
it would be impracticable and contrary 
to the public interest to ignore the 
statutory schedule and postpone pub
lishing these regulations until notice 
and comment can be effectuated.” 11 
For these reasons, the Administrator 
adopted the procedural approach of 
promulgating the designations as im
mediately effective but simultaneously 
soliciting comment on those decisions.

By making the designations immedi
ately effective, EPÀ gave the States 
the benefit of its immediate judgment 
so that they could move forward with 
developing the necessary plans re
quired 9 months later. By simulta
neously soliciting comment, EPA-pro
vided an opportunity for the public 
comment on these initial decisions, 
and provided for later prompt revision 
of the designations. ✓

Since the designations will not cause 
additional requirements for emission

»43 FR 8962, col. 2, Mar. 3,1978.
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reductions to apply until after the re
quired State plans are approved or 
promulgated by EPA, the decision to 
make the designations immediately ef
fective placed no additional burden on 
any party. When this process is con
cluded, EPA will have fully invited 
and responded to public comment, will 
have corrected improper designations, 
will have provided States the greatest 
possible lead time for submitting their 
required nonattainment plans, and 
will have imposed no hardship on any 
source.

Some commenters also raised the ob
jection that States did not hold public 
hearings on the designations before 
making their submittals to EPA. How
ever, EPA has no authority to review 
the procedures used by the States in 
developing the lists. Unlike sections 
110 and 172 of the Act, which require 
States to hold hearings and engage in 
other public procedures before adopt
ing State implementation plans, sec
tion 107(d) of the Act does not specify 
procedural requirements for the 
States. EPA did encourage States to 
involve the public in this process as 
much as time allowed. Many States 
held public meetings, and some made 
extensive coordination efforts with af
fected local governments. However, 
even in the absence of these efforts, 
EPA’s procedures gave the public ade
quate opportunity to participate in the 
establishment of designations, and 
fully satisfied any legal requirements 
for public participation.

II. R egional D iscussion 
region i  

New Hampshire
The Agency received coniments chal

lenging specific portions of the SOa 
and TSP nonattainment designations 
in New Hampshire. The area designa
tions in question have been reviewed 
by EPA. The conclusion reached was 
that the data base supporting the des
ignations is both accurate and valid, 
and that revisions to the designations 
are not supported at the present time.
Massachusetts

Regarding the TSP designations for 
Massachusetts, the table is revised to 
include, for each air quality control 
region (AQCR), the statement “all 
other cities and towns,” accompanied 
by an “X ” in the attainment column. 
Omission of a designation for “all 
other cities and towns” in the original 
notice was an oversight.
Connecticut

Regarding the TSP designation for 
AQCR 43 in Connecticut, the table is 
revised to reflect nonattainment for 
primary standards. The change from 
secondary standards nonattainment 
was requested by the State of Con
necticut based on he judgment that
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monitors in the region are not record
ing short-term primary standard viola
tions that exist. This judgment is sup
ported by the relatively high annual 
average TSP concentrations recorded 
in AQCR 43 and by the occurrence of 
violations at monitoring sites else
where which resemble the urban in- 
dustralized character of nonmonitored 
locations in AQCR 43.

REGION IV
Alabama

One commenter said that Fairfield, 
Ala., in Jefferson County, should be 
redesignated as attainment for TSP 
because monitoring data did not show 
violations^ The monitoring data- on 
which the designation was based 
showed violations of the annual and 
24-hour standards during 1976 and 
1977, and other monitors in the same 
area have shown violations. For these 
reasons, Fairfield must remain desig
nated nonattainment for TSP.

One commenter said that Florence, 
Ala., in Lauderdale County, within the 
área adjacent to TVA’s Colbert Steam 
Plant, should be designated attain
ment for TSP since the site is unduly 
influenced by reentrained road dust. 
After careful evaluation, Florence is 
being redesignated unclassifiable since 
the monitor was found not to be repre
sentative of true ambient air quality 
levels. Another monitor has been lo
cated to obtain more representative 
air quality data.

Another commenter said the descrip
tion of the Florence, Ala., nonattain
ment area should be changed to disas
sociate the Colbert Steam Plant from 
it and isolate the nonattainment area 
to the local area of Florence. Modeling 
analysis has shown that the nonat
tainment area is not significantly im
pacted by the Colbert Steam Plant, 
and this area description is being gen
eralized to “a portion of Lauderdale 
County containing Florence.”
Florida

One commenter said that Hillsbor
ough County, Fla., should be classified 
as attainment for SOa rather than un
classifiable as previously designated. 
However, due to special studies on
going in Hillsborough County, this 
area will remain unclassifiable for SOa 
until the results of these studies are 
conclusive.

One commenter said that Pinellas 
County, Fla., should be designated at
tainment for SOa except for the north
west comer of the county where viola
tions have been recorded. Monitoring 
data for-ihis county substantiates this 
position, so the area of nonattainment 
for SOa is not generalized as “the 
northwest comer of Pinellas County.” 

Due to the comment submitted on 
Pinellas County, the Agency decided 
to designate the southwest comer of
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Pasco County as unclassifiable for 
SO*. This is being done because of the 
lack of monitoring data in this area 
where a few major SO* sources are lo
cated.

Pour commenters suggested a reduc
tion in the size of the nonattainment 
area for TSP in Hillsborough County, 
Fla. Air monitoring data and computer 
modeling data in support of such a re
designation show that a delineation of 
the area in violation of the TSP stand
ard is warranted. Accordingly, the 
nonattainment area is ^revised to be 
“that portion of Hillsborough County 
which falls within the area of the 
circle having a centerpoint at the in
tersection of U.S. 41 and State Road 
60 and a radius of 12 kilometers.”

Several commenters submitted let
ters supporting the redesignation of 
all of Polk County, Fla., as attainment 
for TSP or as attaining the TSP stand
ards county-wide except for a 1- 
square-mile area to include the city of 
Mulberry. EPA has found that the two 
TSP sampling sites used in designating 
this area nonattainment are biased 
and is in the process of reevaluating 
the entire TSP monitoring network 
for Polk County. After establishing an 
approved TSP monitoring network 
and until data are collected showing 
representative air quality levels for 
particulate matter, Polk County is 
being designated as unclassifiable for 
TSP.

Based on historical monitoring data, 
one commenter requested a change in 
the size of the Duval County, Fla., 
nonattainment area. With the excep
tion of two TSP monitoring sites in 
the county, all other approved sites in 
the county show attainment of the 
standards. The Agency agrees and this 
redesignation describes an area which 
encompasses the violations and the 
sources believed to be the causes of 
the violations. The new nonattain
ment area is “the downtown Jackson
ville area located just north and west 
of the St. Johns River and east of I- 
95.”

One commenter said that Seminole 
County, Fla., should be designated as 
attainment for TSP. This opinion was 
based on that part of the EPA fugitive 
dust policy which defines rural areas 
“as those which have: (1) a lack of 
major industrial development or the 
absence of significant industrial par
ticulate emission; and (2) low urban
ized population densities.” For pur
poses of these designations, any rural 
area experiencing TSP violations 
which could be attributed to fugitive 
dust could claim attainment of the 
TSP NAAQS. EPA agrees that a low 
urbanized population density exists in 
this area, but based on point sources 
of TSP emissions in the general area 
of the violations, there is not an ab
sence of significant industrial TSP

emissions. For this reason and as sup
ported by recorded violations the sec
ondary TSP standard, Seminole 
County remains designated nonattain
ment for TSP.
Georgia

One commenter pointed out that the 
designation for TSP nonattainment 
status for Georgia was partially incor
rect. The TSP status for Washington 
County (Sandersville) area was shown 
as nonattainment for the primary 
standard. This table should have indi
cated nonattainment for the second
ary standard. The area does meet pri
mary standards for TSP. EPA agrees 
that this was a typographical error 
and is changing the designation to re
flect nonattainment with respect to 
the secondary standard only.

For other comments concerning 
Georgia, see the text on Tennessee in
terstate areas.
Kentucky

The area of nonattainment present
ed in the March 3 rulemaking for Hen
derson County for TSP was inadvert
ently in error and is revised to reflect 
the actual area of nonattainment.

A commenter requested that the des
ignation for Muhlenburg County be 
changed from nonattainment for S 0 2 
to attainment because no monitors in 
the area have registered violations, 
and the SCS used at the TVA Paradise 
plant has prevented violations. The 
nonattainment designation is not 
being changed. EPA modeling indi
cates that the effect of either the 
Paradise plant or the Kentucky Utili
ties Green River plant, at the actual 
emission rates occurring over the past 
few years, would cause violations of 
primary S 0 2 standards if a SCS was 
not being used.

A commenter requested the designa
tion for Greenup County for nopat- 
tainment of the S 0 2 standards be 
changed to attainment, because the 
plant which caused the modeling- 
based violation had been in violation 
of the S 0 2 emission limit, but was now 
in compliance.^ The nonattainment 
designation is not being changed be
cause the plant had not demonstrated 
continual compliance before the date 
of the designation, and still has not 
been certified as being in compliance.
Mississippi

For comments concerning Mississip
pi, see the text on Tennessee inter
state areas.
North Carolina

One commenter, with respect to the 
designation of the Spruce Pine area as 
nonattainment for TSP, noted that 
recent violations of the primary stand
ard in Spruce Pine were likely due in 
some measure to construction activity 
in the vicinity of the monitoring sta
tion as well as transport of wind-blown

fugitive dust from open mines and un
stabilized tailings piles scattered along 
the mountain valley. This commenter 
asked that consideration be given to 
fugitive dust problems in keeping with 
the Agency's policy on rural fugitive 
dust. The Agency agrees that the role 
played by rural fugitive dust in the 
area’s nonattainment problem will 
limit the type and scope of control 
strategy revision that can be expected.

Another commenter asked that the 
portion of Avery County included in 
the Spruce Pine nonattainment area 
be removed on the basis of 1977 air 
quality data gathered by a private 
firm operating in the county. The 
Agency deems it inappropriate to do so 
at this time since the nonattainment 
designation was made in accordance 
with the guidelines set forth for that 
purpose by EPA, i.e., there were viola
tions in calendar year 1976 according 
to the same firm’s data. Consequently, 
no change in the Spruce Pine designa
tion is being made.

Another commenter asked that the 
designation of Buncombe County 
(Asheville) be changed from nonat
tainment to unclassifiable for oxi
dants. Again, since the designation was 
made on the basis of a recorded viola
tion, the Agency feels that it is inap
propriate to revise it at this time. The 
general observations made in the pre
ceding paragraph apply to this area’s 
designation also.

One commenter noted that Durham 
County was designated nonattainment 
for carbon monoxide (CO) and oxi
dants (Ox) on the basis of data gath
ered by EPA, and that the data in 
question has not been made available 
to the State agency. It was requested 
that Durham County be redesignated 
as unclassifiable for these two pollut
ants until such time as the data are re
viewed and- certified to be valid. The 
Agency agrees and accordingly is 
modifying the designation of Durham 
County to unclassifiable.
South Carolina

One commenter on the South Caro
lina designation requested a change in 
the Georgetown status from nonat
tainment for the primary TSP stand
ards to nonattainment for the second
ary TSP standard. The commenter re
ferred to recent air quality data indi
cating values slightly below the prima
ry standard. The possibility of metero- 
logical conditions or other transient 
factors resulting in the decreased air 
quality values is sufficient to retain 
the nonattainment designation for the 
primary TSP standard. Therefore, no 
change is being made.
Tennessee

Several industries in the area com
mented that the nonattainment desig
nation for Maury County should be 
withdrawn. It was their opinion that
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the sampling station recording the vio
lation was influenced by fugitive road 
dust, automobile exhaust, and residen
tial burning of coal. One commenter 
stated that the area should be rede
fined so that industry was not “target
ed” as the causative factor. The Ten
nessee Air Pollution Control Division 
(TAPCD) commented that the nonat- 
tainment area should be redefined to 
incorporate a smaller area, with the 
remainder of the original nonattain
ment area being designated as unclas- 
sifiable until additional monitoring 
can be performed.

EPA concurs in these views of the 
State agency and the change is being 
made. The TAPCD is in the process of 
establishing additional high-volume 
sampling stations to ascertain the 
actual air quality situation in the area. 
The Tennessee agency has also re
quested the privately-gathered air 
quality data which several industries 
assert are adequate to show attain- 

• ment. TAPCD is conducting a compre
hensive emissions inventory for the. 
area and plans to remodel the entire 
area.

One commenter stated that the non
attainment area for Shelby County 
should be revised since the CO moni
tors are biased by heavy traffic flow 
and industry is being penalized by vio
lations caused by mobile sources. Also, 
designation of the entire county was 
felt to be wasteful of manpower and fi
nancial resources, as most of the 
county is rural. TAPCD recommends 
that the nonattainment area be limit
ed to Metropolitan Memphis and not 
include all of Shelby County. EPA 
agrees that the area of nonattainment 
should be limited to Metropolitan 
Memphis, and the change is being 
made.

TAPCD requests that the Knox 
County nonattainment area for CO be 
limited to two specific areas within the 
metropolitan areas of Knox County. 
EPA agrees that entire county nonat
tainment designations for CO may be 
excessive, and is changing the nonat
tainment designation to conform to 
the areas identified by the State of 
Tennessee.

For Davidson County, TAPCD feels 
that, due to automobile density flow 
and traffic patterns, CO should not be 
a major problem at the perimeter of 
the urban areas. The agency requests 
that the Davidson County nonattain
ment designation be limited to the 
central city area of Nashville. EPA 
agrees that entire county designation 
may be excessive and is changing the 
designation to conform to the nonat
tainment area suggested by the State 
of Tennessee.

One industry commenter requested 
that the Kingsport nonattainment 
area be reduced to exclude specific in
dustrial sources in the TSP nonattain
ment area. The commenter felt the

designation was based on limited mon
itoring data, and that the TSP concen
trations may have been caused by the 
fugitive dust rather than industrial 
emissions. Since the designation was 
based on valid air quality data, the 
original designation will stand until 
additional air quality data are submit
ted to justify revising the nonattain
ment status.

TV A recommends that Sumner 
County be redesignated as attainment 
for TSP. It is their belief that fugitive 
road dust was the main contributor to 
the violations, as the monitor record
ing violation Was located near an un
paved road. The road was recently 
paved and no violations have occurred 
since that time. EPA bases its nonat
tainment designation on the TSP vio
lations recorded during the period 
January 1, 1976, through June 30, 
1977, and retains the original designa
tion until sufficient additional moni
toring data are collected which demon
strates attainment.

TVA contends that while excessive 
particulate concentrations have been 
measured in Anderson and Knox 
Counties surrounding TVA’s Bull Rim 
plant, they have been lowered since 
mid-1976 due to the operation of new 
electrostatic precipitators. They also 
state that a gravel road, which was in
fluencing one of the sampling stations 
has been paved and no excessive TSP 
concentrations have been recorded 
since that time. Therefore, they re
quest that the area be redesignated at
tainment. EPA takes the position that 
until adequate air quality data are 
submitted to justify revising the non
attainment status, the original desig
nation will stand.

TAPCD commented that the Chat- 
tanooga-Hamilton County and Hem- 
phis-Shelby County nonattainment 
areas for photochemical oxidants 
should be expanded to include contig
uous counties on the Georgia and Mis
sissippi sides of the State line since 
the Bureau of Census apparently in
cluded population from these locations 
in defining urbanized areas. The State 
of Georgia responded to this comment 
questioning the need of designating 
the contiguous counties in Georgia 
since there were no significant sources 
of hydrocarbons in those counties and 
Georgia felt the amount of traffic 
coming from Georgia into Chattanoo
ga did not produce a significant part 
of the ozone problem in Chattanooga. 
EPA is currently evaluating the com
ments and arguments presented. No 
changes in the designation of these 
two interstate areas will be made at 
this time, but revised designations 
may be made at a later date.

REGION VI
General Comments

The comments received from the 
general public, elected officials, and

State and local agencies relating to 
the nonattainment designations, while 
presenting a broad spectrum of techni
cal and policy issues, were generally 
motivated, by the potentially adverse 
impact on economic growth through 
implementation of the emission offset 
policy as a result of these designa
tions.

The principal issues raised concern
ing the oxidant designations fell into ' 
four categories: (1) Level of the ozone 
standard; (2) boundaries of the nonat
tainment areas; (3) impact of trans
ported ozone; and (4) rural oxidant 
problems.

Many felt that the level of the ozone 
standard was based on insufficient 
clinical data and that it was arbitrarily 
set at too low a level. In the same vein, 
a desire was expressed for medical evi
dence that the ozone concentrations 
observed at specific locations in the 
region had a demonstrated adverse 
health effect on the people of that ge
ographic location. Also, evidence was 
requested that ozone concentrations 
observed were actually conducive to 
the photochemical smog problem. The 
implicit theme within these comments 
is that the meteorology indigenous to 
this geographic region perhaps re
duces the adverse impact of a given 
level of ozone.

Many charged that the boundaries 
of the nonattainment areas (generally 
the county/parish line) were arbitrary 
and discriminatory.

Commenters claimed that EPA 
guidelines on oxidant nonattainment 
designations were especially trouble
some in those areas with low hydro
carbon emissions, thus contributing 
little to the observed ozone levels, will 
be penalized for a problem over which 
they have no control. This is particu
larly true in some rural areas which lie 
across the air trajectories of large 
urban areas.

A similar case involves counties that, 
because of their negligible hydrocar
bon emissions, were monitored to es
tablish an ozone background. The des
ignation of nonattainment based on 
that kind of data appears inconsistent 
with the intent of the Clean Air Act 
because the control of the emissions 
within such a county will have little or 
no effect on ambient ozone levels.

The majority of comments relating 
to the particulate matter designations 
centered around: (1) The inequities of 
the rural fugitive dust policy; (2) mon
itor siting criteria; and (3) the impact 
of resuspended street dust.
* The use of the rural fugitive dust 
policy to discount the data from those 
monitors in rural areas that were not 
being influenced by industrial sources 
was generally agreeable to all. How
ever, the separate population criteria 
for the definition of an eastern and 
western area was challenged as being
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completely arbitrary and technically 
unfounded.

The latter two issues are actually 
closely related. The argument was 
made that monitors that were sited in
consistently with EPA guidelines 
should not be used to support nonat
tainment designatiohs for the same 
reason that these data should not be 
used for implementation plan develop
ment, i.e., these data are unduly influ
enced by the large particulate compo
nent of resuspended fugitive dust.

Arkansas
In the March 3, 1978, F ederal R egis

ter four areas in Arkansas were desig
nated nonattainment by the State for 
TSP. These were portions of Ashley, 
Pulaski, and Sebastian Countiés for 
the secondary standard and a portion 
of Arkansas County for the primary 
standard. A reevaluation by the State 
revealed that data from days on which 
dust storms occurred were not re
moved. The removal of data taken on 
days of unusual meteorological phe
nomena yielding unrepresentative 
data brought the monitors in Pulaski 
and Sebastian Counties into attain
ment, In the case of Ashley Countj\ 
the State was able to demonstrate 
that there was no impact of industrial 
sources at that site. The rural fugitive 
dust policy (RFDP) would then apply 
at that site. Also, the high volume 
filter analysis used to support the des
ignation in Arkansas County, i.e„ a 
demonstration of the impact of indus
trial emissions, was found to be highly 
questionable and unreliable due to 
nonhomogeneous particulate loading 
on the only filter indicating a signifi
cant impact from local industry. The 
RFDP would then similarly apply to 
Arkansas County.

Thus the nonattainment designation 
of the following counties is being 
changed to attainment for. TSP: 
Ashley, Arkansas, Sebastian, and Pu
laski.
Louisiana

Information received by EPA during 
the public comment period revealed 
that EPA erred by not including Bos
sier Parish on the list of those parish
es that were designated nonattain
ment for photochemical oxidants. Two 
factors became known that necessitate 
this designation. First, the ozone mon
itor data that were used to support the 
designation in Caddo Parish were 
found to be located in Bossier Parish 
because of a minor deviation of the 
parish line from the Red River. 
Second, Bossier City (Bossier Parish) 
is considered by the U,S. Department 
of Commerce (Bureau of the Census), 
in their publication PC(1)-A20, to be 
part of the Shreveport (Caddo Parish) 
urbanized area. Hence, because the

population of the Shreveport urban
ized area according to the 1970 censhs 
is over 200,000 both Caddo and Bossier 
Parishes are being designated nonat
tainment for photochemical oxidants 
based on EPA’s guidelines for nonat
tainment designations.
New Mexico

In the March 3 F ederal R egister 
designations, EPA declared Bernalillo 
County, N. Mex. a nonattainment area 
for photochemcial oxidants based on 
measured air quality data showing vio
lations of the standard. During the 
public comment period the State ac
knowledged the oxidant nonattain
ment designation promulgated by EPA 
for Bernalillo County. However, they 
suggested and EPA endorses, that the 
designation of the entirety of Berna
lillo County as nonattainment was 
questionable due to the outstanding 
terrain features to the east and west 
of Albuquerque, and due to the pre
vailing wind directions. These factors 
also suggest that an area larger than 
metropolitan Albuquerque should be 
designated nonattainment. Toward 
t.his end the nonattainment designa
tion is being revised to be portions of 
Bernalillo County.

Also in the March 3 designations, 
EPA designated all of Grant County 
nonattainment for TSP. The entire 
county was chosen because a detailed 
demonstration of the impact of indus
trially emitted particulates at the non
attainment monitor sites was not 
available at that time. The State has 
submitted the results of a dispersion 
modeling exercise to demonstrate that 
the area designation should be a 
smaller area encircling the major sta
tionary source in the Grant County. 
Thus, the designation is changed such 
that only a portion of Grant County is 
designated nonattainment for the pri
mary TSP standard.

The March 3 EPA TSP designation 
of nonattainment for the city of Albu
querque is being changed, in accord
ance with the State recommendation, 
to reflect the localized nature of the 
TSP problem. The designation is now 
changed to apply only to some areas 
within the city of Albuquerque.

Portions of Eddy and Lea Counties 
were inadvertently omitted from the 
March 3, 1978, nonattainment designa
tion for the secondary TSP standard. 
This designation is added, as the State 
recommended.

EPA nonattainment designation in 
Grant County of the secondary SO* 
standard was also revised. The State 
suggested that it was not correct to 
designate an area nonattainment for 
the secondary standard only, if the 
use of a SCS was the reason for the 
designation. The original designation 
was based on monitored violations of 
the secondary standard only and the 
fact that the primary source of SO*

emissions in the county is using a SCS. 
However, EPA agrees and, based on 
Agency policy to designate as nonat
tainment those areas where NAAQS 
are being met through the use of an 
unauthorized dispersion technique, 
i.e., vSCS, the designation is being 
changed to reflect a nonattainment 
status for the primary SO* standard.
Oklahoma

The State of Oklahoma recommends 
and EPA concurs on a change from 
the March 3 F ederal R egister/desig
nation of nonattainment for SO* in 
Washington County to attainment 
based on the following factors:

1. The original designation was 
based on dispersion modeling of one 
company’s emissions which showed 
that on 1 day over a 6-month period 
there was a potential for an excursion 
above the ambient SO* standard. Com
pany production values were used to 
predict potential emission rates and 
resulting air quality. On only 1 day did 
the production numbers exceed values 
which could result in violations of am
bient air quality standards.

2. The air quality surveys conducted 
by EPA’s National Enforcement Inves
tigations Center and a contractor did 
not indicate violations of ambient air 
quality standards for SO*.

3. The in-stack monitor which has 
been iii place at the company since De
cember has not shown SO* levels 
which would cause violations of ambi
ent air quality standards.

Thus Washington County, Oklaho
ma is being designated attainment for 
the SO* standard.

In order to make EPA’s nonattain
ment designation for TSP in Mayes 
County more commensurate with the 
area of probable impact of industrial 
sources in the vicinity of Pryor Creek, 
Okla., the area of nonattainment is 
being changed to be a portion of 
Mayes County. The portion selected 
corresponds to an area initially sub
mitted by the State as unclassifiable 
for TSP.
Texas

In the promulgation of oxidant non
attainment areas, EPA approved the 
State designation for Neuces County. 
However, a review of the information 
used to support the designation indi
cates that a partial county designation 
cannot be supported with geographical 
or emission densities arguments. 
Hence, for consistency, thé designa
tion is being changed such that the 
status of the entire county is nonat
tainment.

EPA’s unclassifiable designation for 
SO* in El Paso County remains un
changed. Although data show that the 
SO* standards are being attained, one 
source in the county is using a SCS. 
Furthermore, the source was using 
some form of SCS prior to the end of
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1970. EPA is considering whether the 
present SCS is an unauthorized disper
sion technique under section 123 of 
the Act. As soon as the determination 
is made, the designation for the area 
will be reconsidered.

EPA also received requests to en
large the CO nonattainment area in El 
Paso to include property on which 
some major industries are located. 
EPA did not feel that the existing CO 
data were sufficiently detailed to war
rant such a change.

EPA is also reviewing proposals to 
change several TSP designations for 
Texas. A final decision on the propos
als will be made by EPA shortly.

REGION VIII
This notice revises nine of the at

tainment status designations pub
lished by EPA on March ,3, 1978. Six 
revisions are being made for photoche
mical oxidant nonattainment designa
tions’ in Colorado (1), Montana (1), 
North Dakota (3), and Utah (1). These 
revisions are based on a detailed 
review of the ambient air quality data 
by the States and EPA. Two nonat
tainment designations in Utah for 
TSP and one in Colorado are being re
vised following attainment in accord
ance with EPA’s fugitive dust policy.
Colorado

Ten comments questioned EPA’s 
designation of Rio Blanco County as a 
nonattainment area for photochemical 
oxidants, including a detailed analysis 
by the Colorado Department of 
Health. EPA has reviewed the ambient 
air quality on which the designation 
was based and is revising the nonat
tainment designation to unclassified. 
Other comments objected to the desig
nation of the Pueblo area as nonat
tainment for TSP, the boundaries of 
the Larimer Weld Designated Area for 
TSP, and the boundaries of the CO 
and Ox nonattainment designations in 
the Denver area. EPA and the State 
have reviewed the comments and have 
determined that these designations 
should not be revised at this time.

Craig is a city with a population of 
less than 15,000. It is believed the 
readings above the TSP standard are 
the results of fugitive dust emissions 
since there are no known existing 
point sources. However, since energy 
development is occurring in this area 
and point source construction is 
planned, a thorough understanding of 
the problem is necessary. Such an 
analysis is being undertaken and is 
scheduled for completion by January 
1979. Until the completion of this 
analysis, the area is being designated 
as unclassifiable.
Montana

The State has reviewed the Ox viola
tions at Colstrip, which were used to 
designate Rosebud County as nonat

tainment, and has discovered that the 
reported ambient concentrations were 
twice the actual values. The State has 
concluded that the Ox standard has 
not been exceeded at Colstrip and has 
requested that the nonattainment des
ignation for Rosebud County be re
vised. EPA has verified the State’s 
analysis and is redesignating Rosebud 
County to attainment.

Two comments objected to the desig
nation of Yellowstone County as non
attainment for Ox on the basis of am
bient violations in the city of Billings. 
However, because of the pervasive 
nature of O x, EPA guidelines recom-. 
mend that county boundaries be used 
for designating nonattainment areas. 
Therefore, lacking additional monitor
ing data in the county, no change is 
being made for the area boundary.

One comment addressed the validity 
of t he monitoring and modeling data 
used to designate the Laurel Area as 
nonattainment for SO*. EPA has con
tracted for a study of the emission and 
modeling data in the area and may 
revise the current designation on the 
basis of the study.

The original designation for Butte of 
nonattainment with respect to the sec
ondary standard for TSP was based 
upon an apparent reduction in air pol
lution levels below the national prima
ry standards from 1976 to 1977. How
ever, a re-examination of the meas
ured data in Butte by EPA has re
vealed that levels in Butte are continu
ing to exceed the national primary 
standards for TSP. Therefore, EPA is 
amending the nonattainment designa
tion to refer to the primary standards 
as well as the secondary standard.
North Dakota

Two comments, including a detailed 
analysis performed by the North 
Dakota State Department of Health, 
were received which recommended 
that the three nonattainment areas 
for Ox (Burleigh, Dunn, and Mercer 
Counties) be redesignated as unclassi
fiable. EPA has reviewed the ambient 
data which resulted in the original 
designations and has determined that 
the measured violations cannot be 
validated. Consequently, EPA is revis
ing the designation of these three 
areas to unclassifiable.
Utah

Eight comments requested that the 
State’s designation of the southern 
half of Uintah County as nonattain
ment for Ox should be revised. EPA 
and the State have reviewed the ambi
ent Ox data in Uintah County and 
have determined that no ambient vio
lations occurred in 1976 and 1977. The 
1975 data used for the original desig
nation cannot be validated. Therefore, 
EPA is revising the designation of 
Uintah County to unclassified. The 
State originally recommended that

the city of Price and Cedar City be 
designated nonattainment for TSP. 
Since the designation, however, the 
State has analyzed the sources of TSP 
emissions in these cities and has con
cluded that the ambient violations 
were caused by fugitive dust. Conse
quently, the State has requested that 
both areas be designated attainment 
in accordance with EPA’s fugitive dust 
policy. EPA is revising these designa
tions as requested by the State.

One comment objected to the desig
nation of Salt Lake and Tooele Coun
ties as nonattainment areas for SOa. 
However, in view of continuing viola
tions of the NAAQS for S 0 2, no 
change is approvable for these desig
nations.

region x
EPA received comments on 13 of the 

39 pollutant-specific nonattainment 
designations made in the States of 
Alaska, Idaho, Oregon, and Washing
ton, and is today making several 
changes. Copies of comments received 
are on file for public inspection at the 
EPA Public Information Reference 
Unit as well as the EPA Regional 
Office. The changes include redefining 
boundaries in some cases and changing 
the attainment or nonattainment 
status of designated areas in other 
cases.

CHANGES IN ATTAINMENT/
NONATTAINMENT STATUS

Three of the changes relate to revi
sions from nonattainment to attain
ment for certain areas in the State of 
Washington. The three areas—Walla 
Walla, Tri-Cities, and Yakima.^ 
Wash.—have all been designated non
attainment for TSP. The State of 
Washington Department of Ecology 
requested that Walla Walla be desig
nated attainment based on EPA’s 
policy of discounting rural fugitive 
dust. EPA’s rural fugitive dust policy 
is equally applicable to Tri-Cities and 
Yakima, Wash. Thus EPA is redesig
nating Walla Walla, Tri-Cities, and 
Yakima as attainment for TSP.

CHANGES IN BOUNDARIES
For four areas (five pollutant specif

ic designations), the changes relate to 
the boundaries of the areas rather 
than the attainment status. These 
boundary changes are relatively minor 
in nature and do not affect the basic 
planning requirements mandated by 
the initial nonattainment designations 
made on March 3,1978.

The areas where EPA is approving., 
changes to boundaries are Boise, Poca- 
tello, and Lewiston, Idaho; and Spo
kane, Wash.
Idaho

The Idaho Department of Health 
and Welfare requested changes to the
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boundaries of the following areas: (1) 
Boise for CO, (2) Pocatello for S 0 2, 
and (3) Lewiston for TSP. The change 
in Boise will make the nonattainment 
area larger to coincide with the juris
diction of the agency responsible for 
State implementation plan-related 
transportation planning.

The changes in Pocatello and Lewis
ton involve reducing the size of the 
designated areas to more accurately 
reflect the true areas of nonattain
ment as indicated by available ambient 
air quality data. In addition, a com
ment was received from a local indus
trial source that Pocatello should be 
designated attainment for SO* due to 
procedural changes made by EPA in 
the definition of a 24-hour standard 
violation and limited population expo
sure. EPA is today approving the 
boundary changes only. The decision 
to designate Pocatello as nonattain
ment for SO* was a technical decision 
based on documented violations of the 
NAAQS for this pollutant.
Washington

Spokane, Wash., was designated non
attainment for both CO and TSP. The 
State Department of Ecology recom
mended changes to the TSP boundary 
to reflect the true area of nonattain
ment. This modification results in a 
small reduction in the size of the area. 
The recommendation has the support 
of the Spokane area and Spokane 
Valley Chambers of Commerce, and 
the Spokane Area Development Coun
cil Authority. EPA is today approving 
this change.

The Washington Department of 
Ecology also made a comment in sup
port of their original boundary for the 
CO nonattainment area in Spokane. 
The State originally designated a 
small area encompassing the major 
traffic corridors and the Central Busi
ness District as the nonattainment 
area. In the March 3, 1978, Federal 
R egister, EPA designated the entire 
city as a larger “management area." 
Comments received from the Spokane 
City Manager support the State-desig
nated boundaries. Comments received 
from the Washington Environmental 
Council recommend the designation of 
an area even larger than the EPA-des- 
ignated area because of potential vio
lations of the standards as transporta
tion controls, such as traffic rerouting, 
are implemented. Verbal comments re
ceived from the agency primarily re
sponsible for transportation-related 
planning activities in Spokane support 
the State-designated boundary.

RULES AND REGULATIONS

The State Department of Ecology 
has clearly stated in its correspon
dence with the Washington Environ
mental Council that the designated 
lead agency is expected to consider the 
larger urban area for SIP revision pur
poses. EPA is persuaded by this and by 
the strong concurrence of the local 
elected officials in the area. EPA is 
therefore changing the boundary to 
that originally designated by the 
State.

COMMENTS RECEIVED BUT NO CHANGES 
APPROVED

Comments were also received on six 
other designations for which EPA is 
not approving any changes.
Idaho

Comments were received from many 
residents of the Silver Valley (Kel
logg) Idaho area expressing concern 
over the effect of the TSP and SO* 
nonattainment designations upon local 
commerce. However, no technical jus
tification was provided in support of 
an attainment designation. Because 
the original nonattainment designa
tions made by the State and concurred 
in by EPA were based on measured 
levels of air pollution, as required by 
the Act, EPA is not approving any 
changes to the designations at this 
time.

A local industrial source in Pocatel
lo, Idaho, recommended that the arèa 
be redesignated attainment for TSP 
because of placement of TSP monitors 
in the area and distribution of particle 
size. EPA has reviewed the nonattain
ment designation made by the State 
and has determined that the current 
nonattainment designation is appro
priate.-
Washington

The Washington Department of 
Ecology, the mayor of Clarkston, and 
the Chamber of Commerce of Clark
ston, Wash., recommended that the 
Clarkston area be redesignated attain
ment because the TSP problem is 
caused by rural fugitive dust. EPA is 
not approving a change because Clark
ston is part of an interstate nonattain
ment area with Lewiston, Idaho, 
which is influenced by industrial emis
sions. The State of Idaho is currently 
studying the impact of the industrial 
emissions and, if appropriate, the area 
will be redesignated attainment at a 
later date.

A local industrial source in Tacoma, 
Wash., recommended that this area be 
redesignated attainment for SO* be

cause of the SO, monitoring method 
used at the site where ambient stand
ards were recorded. EPA reevaluated 
the technical analysis and determined 
that the nonattainment designation is 
appropriate due to measured viola
tions and the use of a SCS by a major 
point source in the area. EPA policy 
requires a nonattainment designation 
where the NAAQS are being attained 
through the use of unauthorized dis
persion techniques.

The Washington Department of 
Ecology requested that the Ox nonat
tainment designation in Vancouver, 
Wash., be reconsidered due to the in
fluence of emissions from Portland, 
Ore., and the alleged minor influence 
of Vancouver sources on the Ox stand
ard violations. However, available air 
quality data shows violations of the Ox 
standards in Vancouver and EPA is 
therefore not approving any changes 
to the Ox nonattainment designation.

The Washington Department of 
Ecology requested that the boundary 
of the CO nonattainment area in Seat
tle be changed from the EPA-designat- 
ed larger “management area” to the 
smaller State-designated nonattain
ment areas within Seattle and the sur
rounding area. EPA is not approving 
any changes to the present designa
tion, however, because of the popula
tion distribution and density of the 
greater Seattle-Tacoma area the desire 
of the agency responsible for transpor
tation planning activities to deal with 
a  nonattainment area consistent with 
the “management area."

Finally, it should be noted that ap
pearing in the proposed rulemaking 
section of this F ederal R egister is a 
notice for the State of Alaska propos
ing a redesignation for the Port of 
Valdez from attainment to nonattain
ment for SO*.

Note.—The Environmental Protection 
Agency has determined that this document 
is not a significant regulation and does not 
require preparation of a Regulatory Analy
sis under Executive Order 12044.

(Sections 107(d), 171(2), 301(a) of the 
Clean Air Act, as amended (42 U.S.C. 
7407(d), 7501(2), 7601(a)).)

Dated: September 1, 1978.
Douglas M. Costle, 

Administrator.
Part 81 of Chapter I, title 40, of the 

Code of Federal Regulations is amend
ed as follows:

Subpart C— Section 107 Attainment Status 
Designations

• * * * - *
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[6560- 01]
ENVIRONMENTAL PROTECTION 

AGENCY

[40 CFR Part 81]

[FRL 958-4A] .
AIR QUALITY CONTROL REGIONS AN D  

CONTROL TECHNIQUES

Section 107— Attainment Statu* Designations

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Proposed rule.
SUMMARY: EPA was required under 
the Clean Air Act. Amendments of 
1977 to publish, on a State-by-State, 
pollutant-by-pollutant basis, the at
tainment status of all areas within the 
States in relation to the national am
bient air quality standards (NAAQS) 
as siibmitted by the States and ap
proved, or as designated by EPA (43 
FR 8962, March 3, 1978). Both the 
State and EPA can initiate changes to 
these designations but any State rede
signation must by submitted to EPA 
for concurrence.

This rule proposes a change to^the 
attainment/status designations for the 
State of Alaska in Region X. The 
change proposed revises the designa
tion status of Valdez, Alaska from at
tainment to nonattainment for the

RULES AND REGULATIONS

primary sulfur dioxide (SOa) standard. 
EPA Region X is soliciting comments 
on this proposal for a period of 60 
days and will publish the revised desig
nation as appropriate.
DATES: Comments are due by Novem
ber 13,1978.
ADDRESS: Environmental Protection 
Agency, Region X (M /S 629), 1200 
Sixth Avenue, Seattle, Wash. 98101. 
Environmental Protection Agency, 
Public Information Reference Unit, 
Room 2922, 401 M Street SW., Wash
ington, D.C. 20460.
FOR FURTHER INFORMATION 
CONTACT:

Clark L. Gaulding, Chief, Air Pro
gram Branch (M /S 629), Environ
mental Protection Agency, 1200 
Sixth Avenue, Seattle, Wash. 98101, 
telephone 206-442-1230 (FRS: 399- 
1230).

SUPPLEMENTARY INFORMATION! 
On March 3, 1978, as required by sec
tion 107 of the Clean Air Act Amend
ments of 1977, EPA promulgated the 
attainment status of all States in rela
tion to the national ambient air qual
ity standards (43 FR 8962). Even 
though this was a final rulemaking 
action, comments were invited for a 
period of 60 days. A summary of all 
Region X’s modifications to the March 
3, 1978, nonattainment designations

appears in  th e  final rulem aking sec
tion  of th is F ederal R egister.

During the Above comment period, 
the Alaska Department of Environ
mental Conservation (ADEC) request
ed that the Valdez, Alaska, area be re
designated from attainment to nonat
tainment States for SO* based upon 
future projections of SO* emissions 
from oil tankers associated with activi
ties at the Valdez pipeline terminal. 
EPA proposes to approve the request 
by the State of Alaska, by designating 
Valdez as nonattainment for the pri
mary SO* standard.
'This action is being published as a 

proposal, rather than as a final rule- 
making due to its potential major 
impact upon the Valdez area and the 
Agency’s desire to provide the public 
with an opportunity to comment on 
such action.

Comments on the proposed change 
are invited for a period of 60 days 
(Nov. 13, 1978). Comments received 
will be evaluated and a final designa
tion published in the F ederal R egis
ter.

Sections 107(d), 171(2), 301(a), of the 
Clean Air Act, as amended (42 U.S.C. 
7407(d), 7501(2), 7601(a)).

Dated: September 1,1978.
Douglas M. Costle, 

Administrator.
[FR Doc. 78-25601 Filed 9-8-78; 8:45 ami
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[3510- 17]
DEPARTMENT OF COMMERCE

Office of the Secretary

OPTIONS PAPER O N  PRODUCT LIABILITY AN D  
ACCIDENT COMPENSATION ISSUES

Synthesis o f Public Comment

Synthesized below is the public com
mentary solicited by the Department 
of Commerce in response to the publi
cation of its Options Paper on Product 
Liability and Accident Compensation 
Issues (‘‘Options Paper”) in the F eder
al Register on April 6, 1978 (43 FR  
14612 (1978». The Options Paper was 
prepared by Commerce at the request 
of the Office of Management and 
Budget and of the White House Do
mestic Policy Staff. It presented a 
range of options available to address 
the product liability problem and set 
forth this Department’s recommenda
tions to the Administration.

The public commentary regarding 
the Options Paper has been available 
for public inspection * t the Depart
ment of Commerce since May 1978. 
Numerous trade associations, trade 
publications, and others have availed 
themselves of thè opportunity to 
review them. However, in the interest 
of disseminating that commentary 
more broadly, the Department of 
Commerce has concluded that it would 
be in the public interest to prepare 
and publish this synthesis in the F ed
eral R egister. In light of the number 
of comments received, it was not possi
ble to reproduce quotes from all let
ters or even groups that responded. 
We have tried, however, to reflect the 
major viewpoints received with regard 
to each recommendation.

Since the publication of the Options 
Paper on April 6, the Administration 
has adopted a program to address the 
product liability problem. That pro
gram is described in a Department of 
Commerce Background Paper dated 
July 20, 1978, which has been repro
duced at the end of this synthesis.

The Administration, this Depart
ment and its Task Force on Product 
Liability and Accident Compensation 
were most appreciative of the exten
sive time and thought that respon
dents invested in their commentary. 
The comments were useful in helping 
us make decisions on these complex 
matters and will continue to be of

)
benefit as we implement the Adminis
tration’s decisions.

Homer E. Moyer, 
Deputy General Counsel

Victor E. Schwartz, 
Chairman, Task Force on Prod

uct Liability and Accident 
Compensation.

Summary of P ublic Comment

The Options Paper was based in 
principal part on the Final Report of 
the Federal Interagency Task Force 
on Product Liability as well as public 
response to that document. It set 
forth a series of alternatives regarding 
what action, if any, the Federal Gov
ernment should take to address the 
product liability problem. It also con
tained the Department’s recommenda
tions to the Administration.

A substantial amount of public com
ment on the Options Paper has been 
received during and subsequent to the 
30-day comment period following its 
publication. More than 325 responses 
were received from product manufac
turers, distributors, and retailers locat
ed in 34 States. A large number of the 
respondents who expressed concern 
about rising product liability premi
ums are sellers of capital goods. The 
Interagency Task Force’s Final Report 
disclosed that capital goods manufac
turers were subject to very substantial 
increases in product liability insurance 
premiums. In addition to capital goods 
sellers, responses were received from 
manufacturers of pharmaceuticals, 
outdoor power equipment, chemicals, 
sporting goods, and a variety of other 
products.

Twenty-one industry trade associ
ations, representing several thousand 
companies, commented, as did a total 
of ten insurance companies, trade as
sociations, and regulators. Three con
sumer groups and seven members of 
the Under Secretary of Commerce’s 
Advisory Committee on Product Lia
bility also responded.

Since the publication of the Options 
Paper on April 6, the Administration 
has adopted a program to address the 
product liability problem. That pro
gram is described in a Department of 
Commerce background paper dated 
July 20, 1978, which has been repro
duced at the end of this synthesis (ap
pendix A). The major change in the 
Administration’s program from the 
Options Paper recommendations was 
in regard to a short-term relief meas
ure. A proposal to revise the Internal 
Revenue Code to provide a limited de
duction for contributions to product li
ability self-insurance trusts 1 was re
placed by a proposal to extend the loss 
carryback period for net operating 
losses attributable to product liability 
to 10 years. Section 172 of the Internal

‘See 43 FR 14612,14622-23,14627-32.

Revenue Code presently provides fori a 
general loss carryback period of 3 
years. The recommended alternative 
has the same benefit, other than de
ferral, and a lesser revenue impact 
than the self-insurance trust ap
proach. Also, it is easier to administer 
and allows for a more efficient use of 
business capital.

The Department of Commerce made 
11 recommendations to the Adminis
tration regarding the product liability 
problem, two short-term and nine 
long-term proposals. Summarized 
below are some representative com
ments on the Options Paper generally 
and on each of those Commerce rec
ommendations.

I. GENERAL PUBLIC RESPONSE TO THE 
OPTIONS PAPER

The general public response to the 
Options Paper included: (1) Product 
sellers and their representatives who, 
as a group, voiced their concern about 
the severity of the product liability 
problem and generally supported the 
proposals in the Options Paper; (2) in
surance companies, trade associations, 
and regulators who disputed the need 
for any Federal action regarding prod
uct liability and who, with a few ex
ceptions, opposed the Commerce pro
posals; and (3) several consumer 
groups that approved of most of the 
proposals and appreciated the fact 
that they did not focus on restricting 
the rights of product users but ad
dressed the causes of the problem.

The comments received from prod
uct sellers and their trade associations 
emphasized their view that the prod
uct liability problem is an extremely 
serious problem. In support of that 
view, they cited statistics relating to 
the sharp increases in their product li
ability premiums, together with state
ments that, in many instances, they 
have had few product liability claims 
successfully asserted against them. 
They urged immediate action to deal 
with the product liability problem and 
expressed strong support for many of 
the commerce recommendations, both 
generally and specifically, as indicated 
by the following comments:

Our product liability insurance used to 
run $400.00 per year for $1,000,000 worth of 
coverage. Our most recent quote came to 
$75,000 per year for the same coverage. We 
carried this type of insurance for over 20 
years and no claims were paid on our behalf. 
Nonetheless, we were cancelled in 1976 and 
have elected to do without or “run bare” 
since then. We simply cannot afford $75,000 
per year.

When we were notified of these astro
nomical premium increases, we began to 
shop around for more competitive coverage 
for product liability insurance. We found 
virtually no one interested and were in
formed by other insurance carriers that we 
were lucky to have coverage at all at the
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price we were paying. This attitude toward 
us by the insurance industry certainly 
seems at variance with their attitude to the 
Administration.

We recently completed a survey of forty 
used machinery companies in Michigan and 
found to our surprise that only 18 claims 
had been made against these 40 companies 
in the last 10 years! Furthermore, only 2 
cases resulted in any payments; one for 
$28,000 and one for $2,800. Both of the cases 
involved were settled out of court. It ap
pears to us that the insurance industry is 
taking advantage of a kind of hysteria that 
seems to have come over us as a people and 
we feel it is time someone challenges them 
to prove that their ridiculously high rates 
were justified and not the ‘rip-off’ that most 
of us suspect.

Our company has only had one product li
ability claim in its entire history, and that 
one was relatively minor ($3,000 total settle
ment). In spite of this, our product liability 
insurance premiums are escalating at an as
tronomical rate. Two years ago, our premi
ums increased by 500 percent in one year 
(from approximately $10,000 to approxi
mately $60,000) before we had ever experi
enced our first claim. Last year they in
creased by another 100 percent, so that we 
have experienced a two-year increase on the 
order of 1,000 percent. This may not be a 
problem to the insurance industry, but it is 
certainly a problem to our company.

We have reviewed this options paper and 
are in full and complete agreement that the 
enactment of legislation along this line is 
absolutely necessary to correct the present 
impossible product liability situation as it 
affects manufacturers.

We are a business of less than twelve (12) 
employees and make special Packaging Ma
chinery. Started business in 1943, and in 
thirty-five (35) years have never had a claim 
filed against us. One insurance underwriter 
took' our premiums, including those for 
product liability, all these years, and early 
this year told us they are dropping it. My 
letter to their President caused them to 
take another look, but the premium quoted 
was probably pulled out of a hat, and I con
sidered it arrogant. There are no rewards 
given for our prudent and safe operation, 
and at the moment we are operating with
out Product Liability coverage. A small busi
ness such as ours could be completely wiped 
out with one unfair or capricious claim 
against us. We support the recommenda
tions of the U.S. Dept, of Commerce, or 
something similar, as we cannot raise our 
prices to take care of excessive premiums.

Despite what you may have been told by 
the insurance industry, Product Liability is 
still a mighty sore spot in our craw. Reason: 
this year’s bills will be over three times last 
year’s bite. We’re going from $35,000 to 
almost $109,000 and we can’t afford it, and 
last year’s bite was greater than the year 
before. Further, you have to search and 
search before you can find a company will
ing to cover you, even at the greatly in
creased rates. . . . We do need something

NOTICES

and we need it soon—don’t you believe 
anyone who tells you otherwise.

We have been advised that the insurance 
industry has informed the White House and 
leading administration and legislative per
sonnel that problems with product liability 
insurance do not exist. Perhaps that is true 
from the standpoint of the insurance indus
try, but it is certainly not true from the 
standpoint of the insured. Problems most 
certainly exist, and they are already of crisis 
proportions.

We wish to affirm the importance of this 
issue to our company and this industry (cdn- 
tainer machinery) and to advise you of our 
agreement with the goals stated in your op
tions paper.

Your Product Liability Task Force propos
als are of great importance and interest, es
pecially to small manufacturers.

Whatever urgency you can give this 
matter will be appreciated.

It is encouraging to learn that the Carter 
Administration has created an office to 
study the unjust product liability situation.

You have done an admirable job in con
densing the vast amount of information in 
the interagency study and in showing the 
need to relate the tort system, insurance 
and manufacturing practices.

We agree that a change in one area will 
not be effective without consideration of 
the other areas. We also applaud your 
short, medium and long term solutions. On 
the other hand, it will cause an eventual ca
tastrophe to use a short term band-aid and 
ignore the longer term aspects of the prob
lem.

On the other hand, insurance indus
try trade associations, in their com
ments, disputed the need for most of 
the Commerce proposals. The Ameri
can Insurance Association (“ALA”), 
the National Association of Independ
ent Insurers (“NAII”), and the Inde
pendent Insurance Agents of America 
(“IIAA”), for example, commented on 
the current status of the problem:

ALA
The Department of Commerce’s Options 

Paper, which calls for increased federal 
presence in product liability and insurance, 
makes recommendations that are largely 
unsupported by fact and are contrary to the 
weight of evidence.

A close study of the Options Paper quick
ly reveals that its authors have ignored fac
tors which clearly indicate that this pro- 
p'osed new federal activity is unwarranted 
and unnecessary. v

Foremost among these factors is the con
clusion reached more than a year ago by un
derlying government reports that there is 
no crisis in product liability, despite some 
acknowledged difficulties in insurance
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rating, product manufacture and in the tort 
law system.

By overlooking this fundamental conclu
sion, the authors of the Options Paper have 
steered a course for federal intervention 
that is completely unwarranted.

Additionally, the Options Paper ignores 
the time that has elapsed since 1976 during 
which impressive remedial actions were un
dertaken by manufacturers, insurers and 
state legislators in response to those prod
uct liability problems that do exist.

NAII
The Final Report of the Interagency Task 

Force did lay to rest many myths arising 
about the apparent crisis in products liabili
ty. However, since the original study by the 
Task Force began in 1976 there has been a 
rapid abatement of the alleged crisis.

IIAA
[Tlhe real solutions lie in product safety, 

enlightened insurance industry treatment of 
products liability and tort reforms. Interim 
insurance marketing solutions must be the 
responsibility of insureds, agents and com
panies working together to find markets 
while the real solutions take shape.

One insurance company summarized 
the position of the insurance industry 
in its statement that:

At the present time there is no widespread 
crisis in products liability insurance. Those 
who have opted for federal intervention 
have totally ignored the actions taken by 
the insurance industry and the state regula
tors to solve any products liability problems, 
such as the voluntary Market Assistance 
Programs, the Products . Liability Tort 
Reform package, and the development of 
more comprehensive data-gathering re
ports.*

On the other hand, consumer 
groups, such as the Consumers Union, 
observed:

We . . . commend the task force for the 
even-handed comprehensive Final Report 
which it prepared on the product liability 
issue. This report should provide a sound 
basis for decision m a k in g on both the federal 
and state levels. . .

The Office of the Consumer Advo
cate, Metropolitan Dade County, Fla., 
commented:

The Qverall substance of the paper is com
mendable and timely. In virtually every con
sumer, trade and professional magazine one 
may pick up advertisements and stories de
tailing the explosive crisis in the product li
ability field. The federal government’s will
ingness to research the area and enumerate 
the relative advantages and possibilities 
available receives my wholehearted praise.

As a consumer advocate, my cardinal con
cern in this regard is three-fold: first, that 
consumers receive products whose manufac
ture reflects a devotion to safety, both for 
the consumer and the worker; second, recog
nizing that no one can ensure one-hundred 
percent safety, that workers and consumers 
incurring personal and property injuries are 
compensated to the justifiable extent of 
such injuries through the responsive oper-

2 See description of Market Assistance pro
grams, and data-gathering reports in Sec
tion II. B. I.; infra.
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ation of a workable legal system; and, final* 
ly, that the data and methods used to deter* 
ine premiums for product liability insur
ance-premiums which significantly affect 
consumer prices—are not inadequate, inac
curate or otherwise deficient, since such 
shortcomings nearly always result in unfair
ly high prices, both for the premium and for 
the product against whose defects those 
premiums insure.

A representative from the Environ
mental Defense Fund stated:

The Environmental Defense Fund is 
pleased to see that the Administration is 
taking steps to solve the problem of product 
liability premium prices in a way that does 
not destroy the rights of injured consumers 
in lawsuits or impinge on manufacturers' in
centives to produce safe products.

II. PUBLIC COMMENTS ON SPECIFIC 
COMMERCE PROPOSALS

A. Short-Term Recommendations
The Department of Commerce made 

two recommendations regarding meas
ures designed to provide short-term 
relief from the product liability prob
lem while longer-term measures are 
implemented. Those two recommenda
tions and the public reaction to them  
are described below.

1. The Options Paper recommended 
that the Internal Revenue Code should 
be amended to permit qualified busi
nesses to set aside a portion of their 
pre-tax income to fund a specific re
serve for self-insurance against prod
uct liability claims and related costs.3

Approximately 168 product sellers 
and 14 industry trade associations en
dorsed the Commerce tax proposal. 
Among those comments were the fol
lowing:

Addressing ourselves to the more immedi
ate relief that the Administration could 
spearheard, we would encourage maximum 
effort for the Administration’s plan on tax 
deductibility for product liability self-insur
ance reserves.

I think the proposal by the Department of 
Commerce that companies can get tax de
ductibility on a self-insurance reserve is ex
cellent.

We strongly believe support Federal legis
lation which would provide tax deductibility 
for reserves set aside to be used for covering 
liability exposure as well as tax deductibility 
of premiums paid to captive insurance com
panies.

The primary criticism of product 
sellers regarding the Commerce tax 
proposal was that the limitations on 
annual deductions set forth in the 
Commerce model tax bill were "unre
alistic” and "too minimal to be effec
tive.”

The British Government, through 
the Commercial Department of its 
Washington Embassy, voiced its con
cern about the potentially discrimina-

• See 43 FR 14612, 14(520-23 (1978). The 
Commerce model bill was published in the 
Federal Register, along with a section-by- 
section analysis; see id. at 14627-32.

tory effect that the tax proposal could 
have on foreign manufacturers and ex
porters. It did not believe that the 
Commerce tax proposal with its set- 
aside, would provide "an adequate al
ternative to conventional insurance 
protection,” but urged that, if the pro
posal were implemented, it should 
apply to British subsidiaries that are 
subject to U.S, taxation.

The British Embassy also observed 
that:

Apart from this, a setting aside system 
may not be particularly advantageous and 
we would not want to encourage similar ar
rangements here.

Inland Revenue also see major difficulties 
in such a scheme on tax grounds.

It would not provide an adequate alterna
tive to conventional insurance protection. A 
company using such a scheme would (at 
least in the early years) have very limited 
reserves, and it seems likely that companies 
who do not carry adequate insurance now 
will continue with their present policy but 
at the same time build up some tax free re
serves in the hope that they will not need to 
meet any claims. The treatment of reserves 
when a company went into liquidation 
would also pose problems since its insurers 
might well argue that such a system set a 
precedent for favourable treatment of 
claims equalisations reserves which we un
derstand the Revenue reject.

Of the consumer groups commenting 
on the tax proposal, one organization 
indicated its general support, stating 
that:

This solution should provide an alterna
tive for companies which have been faced 
with spiraling product liability premiums. 
Moreover, by creating additional competi
tion for the insurance dollar, this solution 
should indirectly put pressure on insurance 
companies to hold down insurance premi
ums and to calculate insurance rates on sta
tistically sound bases. Of course, and 
amendment of this type must be narrowly 
drawn to avoid creating an unwarranted 
loophole in the tax laws.

Another consumer group cautioned 
that:

Any proposals for a tax deduction or 
credit for product liability premiums paid 
would have to contain some mechanism for 
requiring that the manufacturers’ savings 
be passed on, at least in part, to the consum
er to be acceptable. Otherwise, the insurer 
would receive for a premium what he de
manded, the manufacturer would pay it but 
benefit by a deduction, yet the consumer 
would be charged an unrealistic and unfair 
price.

A consumer spokesperson from the 
Environmental Defense Fund ob
served:

The Commerce proposal is a way to defuse 
‘tort reform’ legislation by providing manu
facturers with a way out of the totally un
justified rates being charged them by insur
ance companies. Small businessmen can 
bypass insurors altogether and yet have 
money to pay judgments when they occur. 
Moreover, this mechanism will drive com
mercial insurors to fairer and more rational 
price-setting. The treasury will not lose a

significant amount of money, since the 
money that would go into self-insurance re
serves is already deducted as a business ex
pense by: (a) manufacturers who pay insur
ance premiums; (b) manufacturers who pay 
product liability judgments; and (c) insur
ance companies who put the money from in
surance premiums in their reserves. Self-in
surance will also increase injury prevention 
by manufacturers because their own funds 
are at risk.

Finally, the Mid-Atlantic Legal 
Foundation, a nonprofit foundation 
representing the general public,-saw 
the tax proposal as a "partial remedy” 
that is better than no remedy. In light 
of the Options Paper’s long-term solu
tions, which it characterized as being 
“seriously deficient” because of the 
"minimum of an additional 3 years for 
completion, publication and enact
ment,” it believed that the proposal’s 
limits on annual deductions were unre
alistic (i.e., $100,000 for firms with a 
severe product liability problem).

The major insurance trade associ
ations expressed opposition to the pro
posal. Their concerns centered on the 
belief that the deduction would lead to 
unsound self-insurance practices, on 
the high cost of self-insurance pro
grams for small businesses. They also 
maintained that self-insurance would 
be an inappropriate and inefficient 
means of providing product liability 
coverage.

On the other hand, the IIAA sug
gested that such legislation not be 
hastily enacted this year. It agreed 
that the device would allow businesses 
to utilize higher deductibles, and 
thereby lower the cost of their prod
uct liability insurance. The IIAA was 
concerned, however, that, if the pro
posed product liability self-insurance 
trust was the only form of insurance 
for a company, the insured and possi
bly the injured party would go uncom
pensated. It noted that many small 
firms did not have the capability of re
serving sufficiently large sums of 
money and expressed concern that the 
legislation does not assure that proper 
insurance practices will be followed. It 
suggests that the trusts would be sub
ject to regulation by the State insur
ance departments.

The ALA and NAII also commented 
extensively on the tax proposal. The 
ALA noted that if small businesses 
relied upon the proposed product lia
bility trusts, they would not have ef
fective insurance protection. It stated 
that:

If a firm cannot afford to pay increasing 
products liability premiums, it cannot 
afford to properly fund its self-insurance 
fund . . . The concept tends to create the il
lusion rather than the substance qf insur
ance. In essence, these small businesses will 
not be pursuing a course of insurance pro
tection. They will be uninsured. Tax deduc
tions will tend to encourage firms to pursue 
actuarially unsound self-insurance programs 
merely to gain apparent tax advantages.
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The proposal would place firms with no in
surance expertise, skills, or disciplines in the 
business of insurance.

Similarly, the NAII commented:
It would tend' to encourage firms to 

pursue actuarially unsound self-insurance 
programs merely to gain apparent tax ad
vantages, and would place firms with no in
surance expertise, skills, or disciplines in the 
business of insurance.

Both the AIA and NAII believed 
that the administrative expenses of a 
self-insurance program would be unaf
fordable for small businesses. The ALA 
noted that:

Costs will include the hiring of insurance 
skills since it is rare that a small firm will 
possess enough insurance expertise to set up 
a self-insurance program. Other costs which 
would make self-insurance impractical for 
small business are the defense and claims 
handling costs associated with defending 
claims. |

• The NAII concurred.
Both organizations equated the high 

cost of insurance for small businesses 
with the high cost of claims. For ex
ample, the AIA noted that:

Those small firms which have difficulty 
affording insurance tend to engage in high 
hazard businesses—businesses where insur
ance-related expenses will be higher than 
average.

Similarly, the NAII said:
It is probable that the small firms which 

are presently experiencing premium in
creases are the same firms where claims are 
most severe, and, consequently, legal ex
penses will be higher.4 Those small firms 
which havé difficulty affording insurance 
tend to engage in higher hazard business
es—businesses where insurance-related ex
penses will be higher than average.

Finally, three insurance trade associ
ations indicated that self-insurance 
should not be used to fund larger de
ductibles for product liability. Thus, 
the Alliance of American Insurers 
(“AAI”) stated that:

Self-insurance, when it is used by small 
companies, is invariably adopted to fund 
losses where claim frequency is the principal 
problem, where losses are somewhat predict
able. Just the opposite problem prevails in 
product liability, where claim severity is the 
major problem, and where liabilities and 
claim filings are quite unpredictable in their 
occurrence. N

The NAII commented that:
It must be remembered that deductibles 

tend to lower costs only for those industries 
which experience many claims (frequency) 
as opposed to expensive (severity) claims. In 
product liability, it appears that it is the 
latter type of claim that has come to be pre
dominant.

The ALA concurred:
Deductibles tend to lower costs only for 

those industries which experience many

4 The AIA also concluded that such small 
firms would have higher legal costs than 
most firms due to the complexity and sever
ity of the claims experienced by these firms.

claims (frequency) as opposed to expensive 
(severity) claims. In product liability, sever
ity, not frequency, is the problem.

On the other hand, a leading insur
ance brokerage firm commented:

tTlhe real objective of the proposal is to 
make insurance available at reasonable cost 
to small business. The shortage has been 
largely attributable to lack of underwriting 
capacity in the insurance industry and tax 
equity is a device designed to restore the 
balance between the supply of coverage and 
the demand for it by reducing demand.

As was noted above, the Administra
tion proposed an alternative tax relief 
measure which would extend the loss 
carryback provision of the Internal 
Revenue Code for net operating losses 
attributable to product liability from 
three to ten years.8 This alternative 
has the same benefit, other than de
ferral, and a lesser revenue impact 
than the self-insurance trust ap
proach. Also, it is easier to administer 
and allows for a more efficient use of 
business capital.

2. The Department recommends that 
the Administration not pursue either a 
federal insurance or reinsurance pro
gram relating to product liability at 
this time.6

Only one respondent was against 
this proposal; he felt that a federal 
program was needed to meet the im
mediate product liability problem. The 
Administration concurred in the Com
merce recommendation.

B. Long-Term Recommendations
The Department of Commerce made 

eight recommendations regarding 
long-term measures to deal with the 
product liability problem. Six of those 
measures address the principal causes 
of the problem which were identified 
by the Interagency Task Force op 
Product Liability in its Final Report * 
inadequate insurance ratemaking pro
cedures (recommendation 1), uncer
tainties in the tort system (Recom
mendation 2-4), and unsafe manufac
turing practices (Recommendations 5- 
6). Two other long-term measures 
were recommended because they 
would add stability to the product lia-' 
bility system although they do not ad
dress the root causes of the problem 
(Recommendations 7 and 8). Finally, 
the Department of Commerce recom
mended a means for coordinating fed
eral initiatives in the area of accident 
compensation (Recommendation 9). 
The Commerce recommedations and 
the public response to them are de
scribed below.

1. Prepare a report that would in
clude draft product liability insurance

* See Department of Commerce back
ground paper of July 20, 1978, at the end of 
this synthesis.

•See 43 FR 14612, 14618-19, 14623 (1978). 
7 Task Force on Product liability, Final 

Report, 1-20—1-30 (1977).

regulation standards. The report 
should indicate whether and to what 
extent direct Federal regulation of 
product liability insurance is warrant
e d 6

The proposed report would:
Indicate what data should be sup

plied by insurers.
Indicate whether premiums should 

be based in part on an insured’s past 
loss experience and/or its implementa
tion of loss prevention techniques.

Establish a mechanism that would 
assure that product liability rates and 
premiums are fair, non-discriminatory 
and reasonably related to product risk.

Indicate how insurers should report 
profit and loss for product liability.

Indicate whether it is necessary to 
regulate insurers in regard to provid
ing loss prevention assistance to their 
insureds.

Most representatives of the insur
ance industry opposed this recommen
dation on the grounds that such 
action was not needed. Their opposi
tion is based on several factors. First, 
they contest the allegation that insur
er ratemaking practices are a principal 
cause of the product liability problem. 
Product liability rates, they argue, 
simply mirror the underlying causes of 
the problem. Thus, the AIA stated 
that:

Federal study of product liability insur
ance regulation standards is not needed. 
The so-called ‘affordability problem’ so fre
quently mentioned is a direct result of the 
tort liability system and not a lack of data 
on the part of underwriters.

Second, as has been discussed above 
many commentators have indicated 
that the product liability problem is 
not severe enough to warrant adoption 
of this recommendation.9 For example, 
the AAI objected to the proposed 
report stating that:

We take particular exception to the De
partment’s recommendation that federal 
regulation of product liability insurance 
ratemaking may be warranted. In particu
lar, the Department a t Commerce’s position 
on this potential recommendation does not 
square with its prior position on federal in
surance or reinsurance. Certainly, if the 
problem of insurance affordability is not 
severe enough to recommed federal involve
ment in providing federal insurance in com
petition with the private sector, then it 
seems to us that the problem is certainly 
not severe enough to warrant federal intru
sion into the underwriting and ratemaking 
practices of insurers and their regulation by 
the states. What such intrusion does, in 
effect, is to undermine and attempt to dupli
cate the role of the state in the regulation 
of insurance and we are convinced that 
would be counter-productive.

Third, some insurance groups point
ed to the steps already taken by the

•See 43 FR 14612, 14612-15, 14623-24 
(1977).

•See insurer public commentary regarding 
the Commerce tax proposal, supra.
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states, the National Association of In
surance Commissioners (“NAIC”), and 
the Insurance Services Office (“ISO") 
to support their argument that the 
product liability problem is being dealt 
with effectively at the state and indus
try level. These steps include the fol
lowing:

(1) Several states, e.g., Georgia, 
Kansas, Illinois, and Minnesota, have 
enacted statutes requiring insurers to 
file detailed reports on their prodùct 
liability experience.

(2) The NAIC developed and adopt
ed at its June 1978 meeting a model 
product liability questionnaire for use 
by the states. This questionnaire will 
seek information about both insurance 
company practices and statistical data 
on product liability that has not been 
available.

(3) Market Assistance Programs 
(“MAPs”) have been organized in 26 
states.10 The MAPs are committees 
formed under the auspices of the in
surance commissioner when an avail-, 
ability problem in a state is perceived. 
The NAIC recently released a report 
of MAP activity with 8 of the 26 states 
reporting data. It showed that of 245 
applicants, 106 were placed through 
MAPs, 111 were “non placements”, 
and 28 were “unknown.” The AIA’s 
data showed that 800 companies had 
applied for assistance, a number which 
they believed confirmed the conclu
sion that there is “no significant prod
uct liability insurance availability 
crisis*9’

(4) The NAIC has tentatively decid
ed to order a separate line for product 
liability in the annual statement to in
surance commissioners, which details 
premiums, loss reserves, claims, and 
expenses by line of insurance. That 
change would be effective in 198Î. 
Presently, product liability is included 
in a category denominated “Other Lia
bility,” and no separate statistics are 
available from the annual statement.

(5) The Insurance Services Office 
has developed a new Comprehensive 
Statistical Plan (“CSP”) which will 
generate a large amount of data on 
product liability claims and premiums 
that has not been available in the 
past. For example, monoline and pack
age policy data will be available by 
product classification and with expo
sure information needed for rate
making purposes.11

Finally, some insurance trade associ
ation commentary was critical of the

“ The NAII’s comment on the MAP’s is 
representative: We would not deny that 
there has been a dramatic increase in premi-, 
urn« but would offer the experience of the 
state Market Assistance Programs (MAPs) 
as strong evidence that the unavailability 
(and perhaps unaffordability) issue has 
been over-emphasized.

11 Exposure information has been available 
on only about 10 percent of the coverage in 
the past.

Department of Commerce’s under
standing of the mechanics and the 
limitations of the insurance rate
making system. The AAI objected to 
the proposed report, stating that:

The Commerce Department appears to 
still be laboriang under a number of major 
mis-conceptions about the insurance rating 
and underwriting process with respect to 
product liability insurance. These mis-con
ceptions and misunderstandings, we believe, 
have been fundamental in the development 
of the Department’s position in singling out 
the rating process as one of the chief causes 
of the product liability problem. Further, 
we believe that if the Department truly un
derstood the objectives of the rate making 
function, and further, if it understood what 
is and is not feasible in the development of 
rates, it would never have proposed a recom
mendation for Federal study/regulation of 
the rating process in the first place.

As to specific items to be included in 
the report, the IIAA commented on 
the implication that premiums should 
be related to an insured's loss experi
ence or its implementation of loss pre
vention techniques as follows:

There are indeed, serious complications in 
m a n d a tin g  discounts based on an insured’s 
loss experience and his implementation of a 
loss prevention program. Insurance is not, 
and never was, based on the experience of 
an individual risk. Insurance is based on 
averaging and the group, not the individual. 
The experience of an individual risk simply 
is not credible. By mandating such dis
counts, the Federal Government is, in es
sence, rewriting the prinicples of insurance.

On the matter of relating premium 
to the risk, the IIAA said:

State laws already require that rates be 
adequate, not excessive and not unfairly dis
criminatory. It is simply untrue, as the De
partment charges, that insurance commis
sioners are more concerned that rates are at 
a level to prevent insolvency than they are 
with the fairness of such rates to the un
sized. Insurance commissioners do not 
rubber-stamp rate increases. They are vigi
lant in protecting the consumer against 
what they feel are excessive rates.

State insurance commissioners are also 
keenly aware of the factors in their states 
which influence rates. A blanket rate for 
the entire country would ignore unique 
local conditions and problems. Fair, non-dis- 
criminatory rates are a goal to which all 
com m iss io n e rs  strive, and with improved re
porting requirements, and the play of com
petitive market-forces, overreaction in pric
ing will cease to be a problem.

Product sellers also commented on 
the Commerce recommendation that a 
report on insurer ratemaking practices 
be prepared. A number of companies 
indicated that their product liability 
insurance premiums had increased sig
nificantly or that such coverage was 
no longer available to them, despite 
their statements that they had not in
curred any product liability claims.

Several producers and sellers who 
did comment expressed reservations 
About possible Federal intervention 
into the regulation of insurance, a tra

ditional province of the states. A 
major chemical producer said:

Regarding the draft product liability in
surance regulation standards, we would dis
courage direct Federal regulation of product 
liability insurance on the grounds that in
surance matters are more appropriately 
handled at the State level.

A trade association representing a 
capital goods manufacturer said:

Although we are not experts in the insur
ance field, we do have questions about this 
recommendation particularly insofar as it 
may lead to Federal regulation of product li
ability insurance. Other moves in Congress 
both related and unrelated to the matter 
now before us, suggest the development of a 
body of opinion within Congress favoring 
Federal regulation of all insurance. No 
doubt State regulation of insurance is less 
than perfect, but we are not reassured by 
much of the Federal regulation of business 
and hence, would be inclined to view such a 
move with disfavor.

But several firms were prepared for 
the possibility of Federal regulation if 
it would reduce costs:

Ordinarily we would be amongst the last 
to recommend any kind of Government reg
ulation . . .  In view of the irresponsible and 
unconscionable action on the part of the in
surance industry to thus take advantage of 
our small industrials, and in view of the 
overt action of our fifty State Insurance 
Commissioners to aid and abet their raids 
[sic] instead of even trying to protect the 
public interest, the Federal Government ap
parently has no alternative to now bringing 
the insurance industry under regulation, as 
well as withdrawing their exemption from 
Antitrust Laws.

Preparation of draft product liability in
surance regulation standards. This we favor 
as we have felt all along that the high cost 
of providing insurance to machinery dealers 
is overstated and unsubstantiated. We have 
been in this business for over 35 years and 
never had a claim, yet we must carry this 
high cost insurance and continue to worry 
as we are not protected by law properly.

We support product liability insurance 
regulation standards. We feel that it is es
sential for government to act upon the issu
ance of standards as guidelines to the indus
try to elim in a t e  the gross unfairness under 
our present system.

We agree that this is vitally important if 
we are to assemble the necessary data to get 
at the root of and resolution to the problem. 
The insurance companies will oppose this 
rather vehemently, but it is needed.

In most instances product sellers did 
not comment on the steps taken by 
the states and the industry to alleviate 
the product liability problem. Two 
groups, however, had the following 
comments on the jeffectiveness of 
MAPs. The first, a trade association, 
stated that:

The market assistance plans developed by 
the insurance industry are ineffective. 
When announced last fall, we advised our 
500 member companies of these plans oper
ating in their respective states. Not one 
company has been able to secure insurance
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via MAP, and many reported they found the 
MAP to be only an insurance broker with no 
idea of where insurance could be obtained.

The second, an organization named 
RETORT, was more forceful in its 
comments:

Does MAP work?' Does the voluntary 
market work? Like the Red Queen in Alice 
Through the Looking Glass who declared, 
"When I say a thing and stamp my foot 
thrice, that thing 4s true,” the PLII14 has 
stamped its foot thrice and said it works. 
And it does, just as it did prior to MAP.

And why not? It is implemented by the 
same insurance company executives and 
NAIC regulators who could not perceive 
either an availability or an affordability 
problem in the first place.

If a risk gets to Massachusetts MAP de
spite (1) the lack of enthusiasm among bro
kers, (2) the observer attitude of the Insur
ance Commissioner, (3) the total absence of 
coverage by the commercial or educational 
media, MAP will see to it that the risk re
ceives detailed questionnaires to complete 
and eventually a quote.

The risk may not be able to afford or not 
want to pay the premium and be forced or 
elect to go naked, but can the risk say that 
product liability insurance is unavailable? 
No, insist the PLII and NAIC. It is available.

‘Available to whom?* we asked. Why, we 
are told, to those who are manufacturing 
quality products which do not prove to be 
dangerous to the safety of the user; to those 
who manufacture innocuous products, to 
those who are able to absorb or pass along 
any product liability price increase to their 
customers; to those who are deserving busi
nesses, to those who are not in any business 
difficulty; and to those who can afford in
creasing deductibles, decreases In coverage, 
retro-active rating and self-insurance layers.

MAP represents an effort by the PLII to 
show that if there is a problem which re
quired PLII attention and action, it is an 
Availability problem and that Availability is 
being taken care of by the voluntary 
market, except in those limited cases where 
there is an Affordability problem.

The Consumers Union observed:
A comprehensive study of the insurance 

industry and the effects of the McCarran- 
Ferguson Act. appears to be necessary. The 
repeated problems arising in many areas of 
insurance, of which product liability is only 
one example, seem to call for a comprehen
sive analysis of the state regulatory system. 
This analysis should not be limited to the 
product liability area.

Rather than intervention into state laws, 
the federal government should collect and 
distribute information concerning product 
injuries and product liability claims in order 
to assist state regulators and insurance com
panies in setting statistically sound premi
ums. In addition, we support the recommen
dation for a program for more effective dis
tribution of product risk information to 
manufacturers, distributors and retailers.

The Metropolitan Dade County Con
sumer Advocate stated:

While the general “hands-off” policy of 
the McCarran-Ferguson Act retains some 
merit, such a policy should not stand in the 
way of affording manufacturers, insurers 
and consumers alike minimum, nationally

11 Property Liability Insurance Industry.

uniform ratemaking standards. Fairer pre
miums would result, and the success of such 
a policy would lead the way for other feder
ally initiated standards in the ratemaking 
arena. Most importantly, however, insur
ance costs factored into product prices with 
such standards in effect would result in 
more realistic, if not significantly lower, 
retail prices.

The Administration has directed 
that the insurance report be prepared. 
The scope of the report is set forth in 
the Background Paper, included as 
Appendix A.
, 2. D ra ft a  m odel p roduct lia b ilit y  

law  tha t cou ld  be im plem ented a t the 

federa l leve l o r u tiliz e d  by the states.13

Recommendation 2 drew a great deal 
of public comment. Most product sell
ers sought “reform’' on specific issues 
such as the statute of limitations, the 
relevance of the state of the art, com
pliance with administrative standards, 
restrictions on damages (e.g., punitive 
damages and damages for pain and 
suffering), etc. A number of product 
sellers accepted or urged a federal role 
in reforming the tort law—an area 
which has traditionally been left to 
the states.

Representatives of insurance compa
nies and regulators generally viewed 
the states as capable of accomplishing 
the necessary legal changes, and see 
“reform” as already being accom
plished at the state level. Most insurer 
trade associations subscribe to the 
theory that experimentation by the 
states is desirable—thereby eliminat
ing any federal role. Several groups— 
both insurers and manufacturers— 
have developed model tort provisions 
which they advocate. Representative 
comments follow.

The comments of the AAI and the 
IIAA indicate the insurance industry’s 
preference for. state reform of the 
tort-litigation system. In that regard, 
the AAI stated:

We take the position that any modifica
tion of the tort system should be left up to 
the states. There is a  need to experiment, 
on one hand, and each state has unique re
quirements that cannot be accommodated 
in any simple model law.14 Our principal 
concern here is the potential development 
of federal tort standards which we have tra
ditionally opposed.

Similarly, the IIAA downplayed the 
need for a model statute:

States are also able to write their laws to 
reflect the unique conditions in their partic
ular area. A law that is quite successful in 
one jurisdiction may be totally unsuitable 
for another. Statutory experimentation is 
possible only ori the state level, and such ex
perimentation will yield the best solutions.

A model products liability statute may be 
helpful, but is really unnecessary in light of 
the numerous model bills now in existence.

“ See 43 FR 14612, 14616-17, 14624 (1978).
14 The ALA provided the Commerce De

partment with its model tort reform pack
age.

The states have more than enough material 
on which to base tort law reforms.

The IIAA also disputed any conten
tion that state legislative activity has 
been “pro-industry and anti-consum
er.”

In contrast tp the argument in favor 
of diversity at the state level, the 
NAIC, which represents state insur
ance commissioners, found that the 
states’ actions were bringing needed 
consistency, obviating the need for a 
federal model code:

An analysis of the product liability laws 
under consideration or passed by the var
ious states shows a surprising similarity in 
addressing tort changes. This fact and the 
tradition of states addressing tort law ne
gates the need to pursue this proposal.

The AIA concurred, stating that:
A federal model product liability law is 

not necessary at this time. As the attached 
report on state product liability legislative 
activity shows, the proposed tort reform in 
most instances covers the major areas of 
concern. The similarity of the approach and 
the basic provisions of this legislation dis
putes the Department of Commerce’s con
tention that there is a ‘hodge-podge’ of cur
rent state initiatives.

On the issue of the need for uni
formity and the efficiency of inde
pendent action at the state level, a 
Connecticut defense lawyer took a 
sharply different view:

State Legislatures are being made aware 
of the problem and they are slowly respond
ing to it. However, as indicated by the en
closed pages from “Products Liability Re
ports” for April 14, 1978, they respond in 
different ways. This is too large and impor
tant a matter to be handled on a State by 
State basis. It requires one law which ap
plies throughout the United States and the 
reasons for this are well expressed in the 
“Con” portion of the Report under “1,” 
"Improvement of the Tort-Litigation 
System.”

A major insurance company, the In
surance Company of North America 
(INA), took a similar stance:

First, INA believes, as does the Depart
ment, that the development of a uniform 
product liability law is a basic issue and that 
the need for attention to be focused on im
proving the tort litigation system is urgent.

One producer of industrial products 
saw the model law as an aid to consist
ency:

One possible option, the drafting of a 
model law bringing in questions of statute 
of limitations, state of the art, modification 
of product, compliance with established 
standards, limitations on awards, collateral 
source rules, sanctions against frivolous 
claims, and restrictions on noneconomic and 
punitive damages might help to generate ac
tivity at the individual state level in a fairly 
consistent manner.

A certain ambivalence—typified by 
the comment of the Machinery and 
Allied Products Institute (“MAPI”), a 
trade association representing ma-
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chine tool manufacturera—was evi
denced in the reactions of many re
spondents to this recommendation:

It is obvious that this recommendation 
avoids the very difficult question of wheth
er or not remedial legislation should be en
acted at the federal or state level. It may be 
that this recommendation’s ’two-way 
stretch is no more than a practical recogni
tion of political reality. The Department 
has recommended that the project here en
visioned be undertaken with the presump
tion that the Administration would recom
mend the bill to be devised to the Congress.

This presumption apparently rests upon 
the conclusion that, ‘Commercial necessity 
requires uniformity at least in key areas 
such as the length of time a manufacturer is 
responsible for his product, the relevance of 
a product user’s conduct with respect to tort 
awards, and punitive damages.’ We agree 
with this conclusion and with the inference 
that a presumption favoring a federal solu
tion is thereby raised.

If, on the other hand, federal legislation 
cannot be passed or if such a solution is 
unduly delayed, we do not want to have this 
statement of our position construed to mean 
that we oppose action at the state level. 
Indeed, we note that an increasing number 
of states are legislating in the products lia
bility area and we applaud such action, pro
vided, of course, that state enactments are 
reasonably sound. It has long been a theory 
of American political science that the 50 
states provide a laboratory for legislative ex
perimentation. We believe the federal 
system continues to function in this manner 
very well.

But several respondents sought im
mediate action as, for example, this 
machinery distributor did:

The present lack of any Product Liability 
laws has everybody suing everybody even 
though they don’t  know why: just that 
someone got hint. They hope a jury might 
be sympathetic.

We might be put out of business because 
we sold a machine, and someone else put on 
a faulty electrical switch. This was after we 
sold it. We are being carried along in the 
case and being presented to the jury as 
having done something wrong. We don’t 
know what we could have done differently.

Please get us some laws on Product 
Liability.

The Office of the Consumer Advo
cate of Dade County, Florida noted, 
“The conflicts engendered by the in
terstate criss-crossing of products 
would be ameliorated by homogeneous 
legislation.”

The Consumers Union observed:
Assuming the model law proves to be equi

table and not simply a device for drastically 
limiting manufacturers’ liability, and assum
ing most states followed the model, this 
seems to be a sensible step toward a uniform 
method of handling product liability cases.

The Administration has directed 
that a model product liability law be 
prepared.

3. D ra ft le g is la tio n  fo r  fed e ra l stand

ards in  the area o f W orker Com pensa

tio n  shou ld  in c lu d e  a  p ro v is io n  tha t 

w ou ld  render W orker Com pensation a

sole source o f m onetary recovery fo r  

w orkers in ju red  in  product-re lated ac

ciden ts. “ This Commerce recommen
dation was put forth in recognition of 
the serious impact of the product lia
bility problem upon manufacturers of 
products used in the workplace. That 
impact is evidenced by ISO’s finding 
that, while workplace accidents repre
sent only 11 percent of product liabili
ty claims, they constitute 42 percent 
of all product liability bodily injury 
payments. Commerce concluded that 
the ongoing development of federal 
Worker Compensation standards by 
the Department of Labor provided an 
opportunity to resolve the product lia
bility problem in the Workplace. 
Therefore, it recommended that legis
lation containing any such standards 
should include a provision rendering 
Worker Compensation the sole source 
of monetary recovery for workers in
jured in product-related accidents. 
Since there was some confusion on 
this point in the public commentary, it 
is important to emphasize that neither 
the department of Commerce in 
m aking this recommendation, nor the 
Administration in adopting it, has yet 
endorsed proposals for federal stand
ards for Worker Compensation.

Manufacturers and distributors of 
workplace products, as well as their 
representatives, overwhelmingly sup
ported this recpmmendation, as did 
the comments forwarded by the Brit
ish Embassy. Most of the product sell
ers seemed willing to contribute to the 
workers' awards when their products 
were at fault. They opposed the cur
rent system because they believed that 
it places an unfair burden upon manu
facturers of workplace equipment. For 
example, the American Textile Ma
chine Association (“ATMA”) stated 
that:

The members of ATMA need relief from 
unjust hardships caused by the existing 

-« compensation structure for Injuries result
ing from industrial workplace accidents. 
Through a combination of inadequate 
Workmen’s Compensation benefits and the 
use of the courts as a means of compensa
tion, the machinery manufacturer has been 
unjustly forced to bear the brunt of com
pensating injured workers.

Under Workers’ Compensation laws, the 
employee is prohibited from suing his em
ployer, thus there is a built-in incentive to 
seek additional redress, by means of a prod
ucts liability lawsuit, against a third party 
manufacturer regardless of fault. Except for 
a few states, the machinery manufacturer/ 
defendant in a products liability lawsuit 
cannot seek indemnification or contribution 
from the employer, regardless of the .degree 
of the employer’s culpability. Manufactur
ers of industrial equipment have been un
fairly subjected to skyrocketing litigation 
apd insurance expenses without recourse.

Unless relief is forthcoming, ATMA mem
bers face the debilitating prospects of fur
ther increase in expenses which contribute

“ See 43 FR 14612,14617-18, 14624 (1978).

to the inflationary spiral, add restrictions 
on the industry’s ability to invest funds in 
research and development, and in some in
stances actually threaten the economic via
bility of certain corporations.

Inadequate Workers’ Compensation bene
fits and the statutory shield protecting em
ployers from suits brought by either the in
jured employee or the manufacturer for 
contribution or indemnification, along with 
the increased case of recovery under present 
law have produced a disproportionate shift 
of financial responsibilities for workplace 
injuries from the employer to the manufac
turer. Employees injured in the workplace 
may collect Workers' Compensation from 
their employers and sue the manufacturer 
of the machinery which was involved in the 
injury.

ATMA believes that the sole source 
remedy would substantially reduce product 
liability insurance premiums by creating 
certainty in the process and eliminate the 
delays and enormous costs associated with 
product liability litigation.

Many manufacturers of workplace 
products emphasized the waste caused 
by the present system because of its 
duplicative legal and transaction costs. 
Others pointed to the small number of 
workers who benefit under the present 
system and to the increased product 
safety that would result from the 
Commerce proposal. For example, the 
National Machine Tool Builders Asso
ciation noted that:

The Interagency Task Force study on 
Workers’ Compensation “ reveals that only 
2.1% of some one and a half million Work
ers’ Compensation claimants proceeded 
against a third party in an effort to recover 
an amount of money in excess of their 
Workers’ Compensation benefits. Our own 
data gethered in 1976 and updated, earlier 
this year reveals that only 3% of the Work
ers’ Compensation claims against our mem
bers resulted in courtroom recoveries sub
stantially in excess of the applicable Work
ers’ Compensation benefits. Interpolating 
the results of these two studies would indi
cate that we are in effect today maintaining 
a workplace Products Liability tort litiga
tion system for the benefit of 900 people 
and their lawyers.

Although 900 workers would lose their 
right to successfully sue third parties under 
your proposal the remaining 1,499,100 
annual WC claimants would receive bene
fits, in many cases, much greater than those 
currently available. The Workers’ Compen
sation insurance carriers, who are today re
couping their costs 43% of the time from 
our members (regardless of employer fault 
in most States) would no longer be able to 
do so. Tour proposal would end this “lot
tery” and would have the further effect of 
greatly diminishing legal defense and inves
tigation costs which ISO estimates run 
about 354 for every dollar paid out for a 
Products Liability award. We believe that 
this resultant massive decrease in defense 
and settlement costs will encourage reputa
ble insurers to once again offer adequate 
Products Liability coverage at affordable 
rates.

“ Report to the President and the Con
gress of the Interdepartmental Task Force 
on Workers’ Compensation. “Workers’ Com
pensation: Is There a Better Way?” (1977).

FEDERAL REGISTER, V O L  43 N O . 176— M O N D A Y , SEPTEMBER 11, 1978



NOTICES 40445
The American Machine Tool Distrib

utors Association noted that:
One of the surest ways to increase em

ployer safety awareness and reduce employ
ee accidents would be to place the economic 
burden of such accidents upon the party or 
parties who are at fault, whose act or failure 
to act caused the employee injury. That 
party also is likely to be in the best position 
to eliminate hazards, and placing the eco
nomic burden on his shoulders will ensure 
that he has the greatest incentive to do so. 
In most cases that party will be the employ
er—in some cases it may be the machinery 
manufacturer and seller—and in a few cases 
both or all three parties may be deemed re
sponsible.

The principal objective of the recom
mendation, of course, was the expect
ed impact upon the cost and availabil
ity of product liability insurance. The 
Scientific apparatus Manufacturers 
Association ("SAMA”) concluded the 
following:

SAMA believes that if workmen’s compen
sation was made the sole source of mone
tary recovery in cases of workplace injury, 
insurance companies would recognize the 
consequent reduction of risk to their own 
business and modify their policies accord
ingly. As a result, workplace product liabili
ty insurance would once again be available 
for most companies at a reasonable cost. We 
commend the Department of Commerce for 
its recommendation of this solution.

Some product sellers were opposed 
to Federal standards for Worker Com
pensation and, therefore, were op
posed to Commerce’s recommendation. 
Others, who favored the recommenda
tion, urged that Federal involvement 
be limited to the promulgation of 
standards and that the administration 
of the Worker Compensation system  
be left to the States. In that regard, a 
consumer goods producer commented:

While we see some standardization in this 
area occurring now among the States, un
doubtedly a Federal standard or guidelines 
would be helpful. However, we feel strongly 
that the administration of Workers' Com
pensation should remain with the States 
with the Federal Government’s only in
volvement being that of setting standards or 
guidelines.

Finally, some product sellers were 
concerned about the mechanics of the 
Commerce approach. For example, 
MAPI commented on Commerce’s sug
gestion that manufacturers of defec
tive workplace products contribute to 
Worker Compensation awards through 
a post-accident arbitration proceeding 
as follows:

This would seem to us to have two serious 
drawbacks. First, it introduces an element 
of uncertainty which changes what should 
be a clear and final decision (i.e., the award 
of Worker’s Compensation benefits) into 
one that is unclear and not final. Second, ar
bitration proceedings can be very nearly as 
expensive for the parties—including the 
plaintiff—as ordinary litigation so that the 
reduction of “transaction cost”—an advan

tage of this remely which has always ap
pealed to us-^would be largely negated.

Few producers of consumer products 
commented on this proposal even 
though their Worker Compensation 
insurance rates could increase as a 
result of its adoption. Moreover, no 
consumer or labor groups commented.

Most comments from insurance in
terests were negative about the pro
posal, the principal objection being 
the traditional State dominance in the 
Worker Compensation area and the in
creasing worker benefit levels in most 
States.

The Chairman of the NAIC Task 
Force on Product Liability observed:

This issue is being addressed in State tort 
reform packages. It should be recognized in 
regard to benefit levels that they are rising. 
Again this area being the traditional prerog
ative of State legislatures. This approach 
may also serve as a disincentive for safety 
and risk prevention to manufacturers fo 
workplace products.

The IIAA opposed the concept, 
noting the adverse impact on Worker 
Compensation insurance rates:
, One negative aspect of this reommenda- 

tion is that employers would be burdened 
with greater costs for worker compensation 
insurance. In fact, the Interagency Task 
Force Report recognized that the insurance 
cost savings rendered by the sole source 
remedy might be more than cancelled out 
by the cost of providing workers with a sub
stantial across-the-board increase in worker 
compensation (Chapter VII, pp. 68-91). The 
result might be a shift of the problem from 
one area of insurance to another.

The AAI stated that it opposed the 
recommendation because:

The problems now affecting the workers’ 
compensation system would, we are con
vinced, be exacerbated by any system of 
Federal workers’ compensation standards or 
by further increases in compensation bene
fits.

Higher workers’ compensation benefit 
levels to compensate for reduced access to 
the tort system for product liability can in 
no way be considered a potential solution to 
the problem.

The ALA emphasized that State 
worker benefits were already rising 
and offered a proposal of its own:

While we agree with the Department of 
Commerce that the workplace injury is a 
vital part of the product liability problem 
and that efforts toward curing it will be well 
received by the machine tool and related in
dustries, we are not convinced that the ap
proach recommended by the Department of 
Commerce is the most effective or equitable 
route.. . .

The blanket protection given to manufac
turers of defective products causing injury 
to innocent workers may result in disincen
tives for safety and risk prevention. The De
partment, in its discussion of the recommen
dation, suggests that ‘Federal standards can 
also incorporate a means whereby product 
manufacturers contribute (through a post
accident arbitration proceeding) to the 
worker’s compensation award when the

injury arose because of a defective product.’ 
(p. 48). This approach is intended to reduce 
transaction costs associated with the tort 
litigation system but there are costs in
volved in the arbitration approach also. The 
result is not dissimilar to the present subro
gation approach.

. . . [Tlhere is an approach that would 
reduce transaction costs. The American In
surance Association has proposed that the 
plaintiff be allowed to sue any liable third 
party and from any sum that the plaintiff 
may recover there will be a deduction in the 
amount of any workers’ compensation 
which the plaintiff has received. The em
ployer is not brought into the suit as a 
party to the litigation and is not entitled to 
a lien or to bring an action by way of subro
gation. The court is saved the expense and 
difficulty of adjudicating the fault of the 
employèr. The employer is saved the ex
pense of becoming involved as a party. The 
areas for consideratioh for the jury are 
eased. The plaintiff’s recovery is not re
duced but the amount paid by the product 

, liability defendant is lowered.
. . . One must also take a look at what it 

does in terms of injury prevention. The 
injury prevention thrust of any product lia
bility action arising in the workplace will 
affect both employer and the third party. 
There will be a recovery against the manu
facturer of the product which caused injury. 
That manufacturer, therefore, will receive 
motivation to improve its product through 
the tort system. The employer, no longer 
able to transfer its costs, will also have to al
locate the cost of injury prevention. This 
means that the negligent employer will no 
longer be able to write off its negative expe
rience and charge it to the product liability 
system. It will have to correct its own de
fects. The non-negligent employer wiH have 
to also review its operation. It will have to 
determine what actions can be taken to pre
vent injury even though it is caused by the 
negligence of others.. . . The employer will 
not be inclined to purchase machines made 
by negligent manufacturers. If the theory 
underlying the tort litigation system, that 
recovery for injury increases incentives for 
accident prevention, is correct, then the ex
clusive remedy based on workers’ compensa
tion is illogical.

The Administration has asked the 
Department of Commerce to draft a 
provision that might be used in con
junction with any worker compensa
tion reform effort that included ade
quate benefits and expanded coverage 
for workers suffering product-related 
accidents in the course of employ
ment.

4. A  study shou ld be conducted to de

term ine w hether a  p ra c tic a l n o -fau lt 

p roduct lia b ilit y  system  can  be devel

oped, in  whole o r in  part, fo r  consum er 

products. 17
This was the only recommendation 

in which the Department suggested 
that further study was necessary. The 
study would have attempted to resolve 
the problems associated with a no
fault product liability system that 
were identified in the Final Report of 
the Interagency Task Force on Prod-

17 See 43 FR 14612, 14617-18, 14624 (1978).
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uct Liability.18 There was little com
ment concerning this proposal. Insur
ers opposed it, and the few comments 
from producers and sellers were divid
ed.

One trade association stated that, 
while many of its members manufac
tured primarily workplace equipment, 
they also has a significant consumer 
product liability exposure:

A large number of those would like to see 
some kind of no-fault approach taken in 
that area—something on the consumer side 
similar to the system that would exist if 
workmen’s compensation were made the ex
clusive remedy in cases of workplace injury. 
We urge that an investigation of the feasi
bility of such a system be undertaken as 
soon as possible, and we would like to pro
vide whatever assistance we can to those 
who will be involved in that effort.

A consumer organization also sup
ported the study:

We also favor a study of no-fault insur
ance. No-fault has worked well in many 
areas for automobile insurance. It potential
ly could reduce the substantial costs of the 
present tort system. There are many prob
lems which must be resolved before a no
fault system could be instituted. As the 
Final Report concluded, this solution re
quires considerable additional study. We 
support such an effort by the Task Force.

The Chairman of the NAIC Task 
Force on Product Liability did not 
regard further study as worthwhile. 
He stated that:

The Department has ignored many of the 
problems outlined in the Interagency Task 
Force Report for this remedy. For instance, 
how are the incentives for risk prevention 
preserved? In addition a no-fault system for 
a single line of liability seems narrow, espe
cially when this line is marketed as a pack
age to many businesses. Although further 
study might address these problems, suffi
cient obstacles exists to suggest it may not 
be a profitable pursuit.

The IIAA expressed concern that a 
no-fault system might be a disincen
tive to product safety:

An automobile accident is a one-time oc
currence in which the issue of fault ham
pers the goal of compensation. Products lia
bility law involves more than just the com
pensation of victims; it also must deal with 
the possibility that a manufacturer will con
tinue to produce defective products which 
will cause a number of accidents.

The IIAA endorsed the study but 
cautioned that any no-fault system  
should be implemented at the state 
level.

The INA saw value in the research, 
saying:

[Wle believe that research into the possi- 
biltiy of no-fault compensation for product 
related injuries to consumers is useful and 
may reveal additional approaches for deal
ing with this fairly and efficiently . . .

The AAI was less sanguine about the 
possible results of such a study:

18 See Interagency Task Force on Product 
Liability Final Report, VII-202-VTI-229 
(1977).

To date, we have yet to see any feasible 
proposal for product liability no-fault. We 
feel that no-fault for product liability would 
be a radical departure from the tort law and 
is not warranted despite high transaction 
costs to adjudicate and settle product 
claims. The tort system, as we observe it 
today, certainly has its flaws, but we believe 
these flaws can be rectified without replac
ing the entire system with a no-fault ap
proach.

The ALA expresed similar concerns:
The report of the Interagency Task Force 

to the Department of Commerce outlined 
some problem areas inherent in a no-fault 
product liability system. These are serious 
problems that have not been resolved in any 
way. Injury causation, how to preserve in
centives for risk prevention and administra
tion of the proposed system would remain 
major obstacles to product no-fault. None of 
these were considered as ‘cons’ by the De
partment in its discussion of options. As 
noted previously in the discussion of work
ers’ compensation as a sole remedy in prod
uct cases if the purpose of the tort litigation 
system is to produce proper incentives for 
risk prevention, a no-fault proposal defeats 
that purpose.

The Administration did not endorse 
this proposal at this time; individual 
agencies that may have an interest in 
the study could utilize existing re
sources to further pursue this line of 
study.

5. A  program  shou ld  he developed 

w hereby the Federa l Governm ent m ore 

effective ly  d istrib u te s p roduct r is k  in 

fo rm a tio n  to m anufacturers, d is tr ib u 

tors, and re ta ile rs . 19
Insurers generally supported this 

recommendation. The ALA and the 
IIAA observed that many Federal 
agencies already accumulate such in
formation. The NAII felt that the pro
posal should be explored further. The 
AAI, however, had some reservations:

The role of the Federal Government 
'should certainly include making product 
data it has already developed available to 
private industry. One must question, howev
er, how actively government should be in as
suming the principal responsibility for 
broad scale distribution of such data, and of 
educating the public on product pitfalls.

Two business organizations ex
pressed concern about the use of infor
mation that might be obtained in such 
a program. MAPI said:

To the extent that the proposed distribu
tion of product risk information might lead 
to a reduction in product-related accidents, 
we support it of course. No one could oppose 
it. However, the recommendation contains a 
possibility of dangers which may have been 
overlooked by those advancing it. We have 
in mind the very real possibility that'such a 
system for the distribution of product risk 
information could unintentionally become 
the medium for dissemination of extremely 
valuable confidential business information. 
In any event, it would necessarily add an
other burden of reporting in, the face of an 
announced Administration drive—supported

»See 43 FR 14612,14615,14625.

we think by public opinion—to reduce the 
cost and burdens of government.

If adopted, this recommendation should 
include safeguards to prevent this kind of 
improper dissemination of proprietary busi
ness information. Given the government’s 
recent track record in the protecting of se
crets, one wonders if the creation of such 
safeguards is even possible.

The Outdoor Power Equipment In
stitute (“OPEI”) commented that:

OPEI is particularly leery of the Task 
Force’s recommendation (No. 5) that a pro
gram be developed whereby the Federal 
Government would distribute product risk 
information. We note that in the second 
paragraph under this reommendation, the 
Task Force states: ‘The CPSC (Consumer 
Product Safety Commission) is presently 
seeking additional ways whereby industry 
and the organized bar might bring product 
risk information to the attention of the 
Federal Government.’

Is the Task Force familiar with the re
quirements of section 15 of the Consumer 
Product Safety Act? Is the Task Force fa
miliar with the proposed (September 16, 
1977, 42 FR 46720) regulations under that 
section of the CPSA? The Task Force is cor
rect that CPSC is seeking additional ‘re
ports.’ The goal of the newly-proposed regu
lations, however, is not sharing information 
with other manufacturers, but easing the 
agency’s prosecutorial burden. The agency 
is not seeking the good of the potential 
victim, but the improvement of its own 
image. OPEI thinks that the Task Force 
would be badly misled if it were to place 
much reliance on recent CPSC ‘overtures’ 
seeking increased reporting.

The Administration decided that the 
Federal government should attempt to 
more effectively distribute product 
risk information to manufacturers, 
distributors, and retailers. The Admin
istration asked Commerce to work 
closely with the Consumer Product 
Safety Commission, the Department 
of Labor, HEW, and other appropriate 
agencies in promoting such efforts.

6. Develop a  sp ec ia l lo an  program  

tha t w ou ld p e rm it q u a lifie d  sm all 

businesses to o b ta in  p roduct lia b ility  

loss p reven tion  techn ica l assistance . 20
Only four comments were offered 

concerning this recommendation. A 
large manufacturer strongly encour
aged the Department to “move ahead 
rather aggressively on it,” stating:

We believe that nearly all manufacturers, 
small or large, want to market a safe prod
uct but many times, particularly in small 
businesses, they do not know what the prob
lems are and therefore are operating at a 
disadvantage. A special loan program could 
provide them with the means to determine 
the problems at an early date and to make 
the necessary modification.

The IIAA supported the recommen
dation, noting:

Manufacturers must take an active role in 
assuring the safeness of their own product. 
Insurers can help, but the ultimate respon
sibility must be with the manufacturer.

*See Id.
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A large chemical manufacturer 

found the proposal “too vague” and 
reserved judgment until more details 
on cost and implementation are availa
ble, while a consumer group said:

We are hesitant to support a loan pro
gram for small business to provide expert 
assistance for quality control without a 
greater demonstration that this solution is 
needed and will result in safer products to 
consumers. Long-Term Recommendation 
No. 6. We are not convinced that most small 
companies cannot afford to purchase such 
expertise without federal assistance, and 
would not do so if they perceived it to be in 
their economic benefit. The better solutions 
are those that would provide economic in
centives for manufacturers to make safe 
products and provide the manufacturers 
with the necessary information to act on 
their own. We do not believe that federal 
funds should be used to support marginal 
producers of unsafe products.

This recommendation was not adopt
ed by the Administration.

7. Legislation should be drafted that 
would permit the formation of captive 
insurance companies in the area of 
product liability.21

While this recommendation did not 
receive à large number of comments, it 
is apparent that the concept of captive 
insurance companies has attracted a 
good deal of attention.

MAPI supported the recommenda
tion:

Its adoption would permit some compa
nies, to whom products liability insurance is 
unavailable at affordable prices, to enlarge 
the availability of such coverage by their 
own acts.

As you know, the Internal Revenue Serv
ice has held in Revenue Ruling 77-316 that 
premiums paid to certain offshore (foreign) 
captive insurance companies may not be de
ductible because there has been no ‘risk- 
shifting or risk-distributing.’ This holding is 
directly related to the options paper recom
mendation of tax deductibility for contribu
tions to a self-insurance reserve, and if mag
nifies the very difficulties which gave rise to 
that recommendation. The ruling may drive 
the mirent of the captive back into the do
mestic insurance market, keeping pressure 
which is already drum-tight, and making 
the situation even more difficult for small 
companies for whom captives are not a real
istic alternative. If the self-insurance ap
proach recommended by the options paper 
is to be fully effective, Revenue Ruling 77- 
316 must be revoked by administrative 
action or, if necessary, by legislation.

We observe that if it is desirable to en
large the options paper to include other ‘Ac
cident Compensation issues,’ would it not be 
equally desirable to enlarge the scope of 
this recommendation to authorize the char
tering of captive insurance companies in 
property and casualty fields beyond prod
ucts liability?

One large company observed that:
Enabling companies to establish captive 

insurance organizations could result in 
greater competition to the established in
surance companies.

The British Embassy, however, op
posed steps taken to facilitate self-in-

21 See Id. at 14620-21,14625.

surance because of the adverse impact 
of the proposal on the efforts of insur
ers to collect claims data and the diffi
culty in setting proper rates.

The Department will develop a pro
posal to facilitate group self-insurance 
as a part of the insurance report (Rec
ommendation 1) requested by the Ad
ministration.

8. Administrative or legislative 
guidelines should be developed that 
would assist private insurers in the 
formation of voluntary insurance 
pools. Legislation that would require 
insurers to pool product liability in
surer risks should not be developed at 
this time.22

This proposal received little com
ment. One consumer group cited the 
potential anti-competitive effect. It of
fered limited support for the concept 
because it felt that safeguards could 
be incorporated into the guidelines to 
promote competition and because 
some companies with a product-liabili
ty problem might be able to obtain 
coverage through such a mechanism. 
Two insurer trade groups and the 
Chairman of the NAIC Product Liabil
ity Task Force observed that Market 
Assistance Programs set up in several 
States are voluntary pools and that 
therefore the proposal was not 
needed.

The major insurer trade associations 
concurred with Commerce that man
datory pooling was inadvisable. The 
Administration took no action in favor 
of mandatory pooling; it left the 
matter of establishing guidelines for 
voluntary pooling to interagency coop
eration. The Department of Justice 
has indicated that guidance in estab
lishing insurer-formed voluntary pools 
is available through the Antitrust Di
vision’s Business Review Letter Proce
dure.

9. The Administration should estab
lish an interagency council on acci
dent compensation. The council would 
have the initial responsibility for re
viewing and coordinating Federal ini
tiatives in the area of accident com
pensation.M

This proposal did not receive a great 
deal of comment. Six product sellers 
endorsed it, while two opposed it.

A major chemical manufacturer 
said:

We would oppose the establishment of an 
interagency council on accident compensa
tion with the responsibility for reviewing 
and coordinating federal initiatives in the 
area of accident compensation for the same 
reasons we oppose other legislative efforts 
currently being considered by the Congress 
with respect to compensation boards for vic
tims of toxic chemical exposure, to wit, be
cause we believe that these problems are 
better left to self-regulation, which takes 
into consideration actual working condi
tions, is less costly, and can be more effi-

22 See id. at 14620,14625.
22 See id. at 14621-22,14625.

ciently policed. In the alternative, we would 
prefer state, rather than federal regulation, 
due to the state’s inherent familiarity with 
local manner and custom and their ability 
to communicate internally which enables 
them to resolve conflicts in the most expedi
tious manner.

MAPI said:
This appears to be a recommendation 

with some merit, although it raises the pos
sibility—which the accompanying discussion 
recognizes—of an unwieldy mechanism. We 
think this possibility is made more likely by 
the addition to the project of other “Acci
dent Compensation Issues” covering a diver
sity of subjects and a considerable number 
of government departments. Beyond that, it 
raises in our minds once again the dangers 
of the unwarranted dissemination of busi
ness secrets adverted to above.24

Insurers and insurance regulators 
were divided in their comments. The 
AAI observed that such a proposal was 
“probably long overdue.” The AIA, 
however, saw the Council as a vehicle 
for endless studies, saying that:

We are not sure of the value of studies in 
an area where numerous other studies have 
been undertaken. Further studies, we feel, 
should include the private sector.

The IIAA similarly saw it as a study 
group and said it should include state 
and private participation. The NAIC 
pointed to its success in coordinating 
state initiatives in the regulation of in
surance and endorsed the Federal 
Government’s pursuing a coordinating 
role in the accident compensation 
area.

The INA observed the underlying 
purpose of the proposal. It stated:

We believe that the [Commerce] Depart
ment’s frank comments on the lack of co
ordination and cooperation at the federal 
level are a refreshing and important admis
sion. Intergovernmental cooperation is vital 
if we are to avoid future confusion and lack 
of consistency within the federal establish
ment * * *.

The Administration has asked Com
merce to convene such a council.

A p p e n d ix  " A ”

BACKGROUND PAPER
On July 20, 1978, Secretary of Commerce 

Juanita M. Kreps announced the first feder
al program to address the serious economic 
problems caused by escalating product lia
bility premiums. Speaking for the Adminis
tration, she said:

“This is a balanced program which will re
lieve the product liability problem for 
American businesses while fully respecting 
the rights and interests of consumers.”

Serious product liability problems have af
fected thousands of small businesses that 
have had great difficulty in obtaining affor
dable product liability insurance. The prob
lem has also affected consumers because in
surance costs have been passed on to them

24 MAPI had expressed concern about the 
disclosure of confidential company informa
tion in connection with the sharing of prod
uct risk information.
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in terms of higher prioes. Consumer groups 
have also been concerned about restrictive 
new state laws that have attacked the prob
lem by limiting the rights of persons to re
cover damages for injuries caused by defec
tive products. Finally, insurers have ex
pressed concern about court rulings impos
ing substantial damages in product liability 
cases.

Basis' for Program
The solutions evolved from an 18-month 

interagency study followed by a Commerce 
Department Options Paper suggesting rem
edies. The administration authorized the 
publication of the Options Paper last April 
and sought public comment on the Com
merce proposals. Commerce received over 
400 replies representing close to 10,000 busi
nesses. Consumer and insurer groups also 
responded to the Commerce Options Paper.

Secretary Kreps indicated that she was 
pleased to see that “the overwhelming ma
jority of businesses were not looking for a 
‘federal handout’ to resolve the problem.” 
These businesses agreed with the Commerce 
Department that a federal insurance or re
insurance program was not the solution.

Tax Proposal
As a short-range measure, the Administra

tion proposes extending the carryback 
period for net operating losses attributable- 
to product liability and related costs. The 
general carryback period under the Internal 
Revenue Code is three years—the Adminis
tration has proposed extending it to ten. It 
will also consider an amendment to the 
Code increasing the number of years to 
which such a loss can be carried forward. 
Furthermore, the Departments of Com
merce and Treasury are reviewing current 
law on the accumulated earnings tax to the 
extent that it affects accumulations to pro
vide for product liability losses.

Secretary Kreps observed that the propos
al will help ensure that a manufacturer will 
not be forced out of business because of a 
product liability judgment. Many such judg-~ 
ments are substantial and unanticipated.

If product liability judgments or settle
ments give rise to or increase a net operat
ing loss, the proposed amendment will 
permit the firm to apply the product liabili
ty loss against taxable income earned 
during the ten preceding years. It will pro
vide for an immediate refund of taxes paid 
during those years and will tend to ensure 
that taxpayers will be in a position to real
ize promptly the tax benefits of deducting 
the" loss. This will also help ensure that a 
person injured by a defective product will be 
able to collect a prodcut liability award.

Under the proposal, a business having 
problems with insurance affordability may 
be able to buy insurance with a larger de
ductible. It could rely on cash it has on 
hand plus the tax refund from carrying the 
loss back to prior taxable years to cover re
tained risks. Treasury had developed this 
proposal in response to the serious and 
unique interstate economic impacts of the 
product liability problem, including the fact 
that product liability exposure extends to a 
wide spectrum of taxpayers and may result 
in unanticipated losses of significant magni
tude. The proposed amendment would be 
limited to product liability.

Because of cost factors and concerns 
about a questionable precedent, the Admin
istration has endorsed the loss carryback 
proposal rather than a proposal which

would have permitted businesses current 
tax deductions for contributions to product 
liability self-insurance trusts. The Adminis
tration believes that the carryback is sim
pler, both for affected taxpayers and the In
ternal Revenue Service. It will provide the 
same benefits, other than deferral of taxes, 
as a current tax deduction for contributions 
to a self-insurance trust.

While the Department of Commerce had 
supported the deferral approach, Secretary 
Kreps stated that the carryback alternative 
“may result in a better use of business capi
tal, since funds would not be required to be 
maintained in a segregated low-yield fund.”

Attacking the Causes of the Problem
Secretary Kreps also stated that, “The 

Administration has sought to attack the 
basic causes of the product liability prob
lem, rather than camouflage them with var
ious short-range solutions.” The Commerce 
Department, as the result of its interagency 
study, found that the causes of the problem 
were: uncertainties in the tort system, prob
lems with insurance ratemaking practices, 
and the manufacture of unsafe products. 
The Administration will pursue Commerce 
recommendations aimed at each of these 
causes.

Uniform Product Liability Law
To attack uncertainties in the tort system, 

the Administration has directed that a 
model uniform product liability law be pre
pared. Secretary Kreps said:

“While this is a major effort, it will be 
completed promptly. We will seek advice 
from the states as well as the different in
terest groups affected by the product liabili
ty problem. We want to draft a balanced 
code that will add needed stability to prod
uct liability law.”

Workplace Injuries
“A serious problem within the tort system 

is product liability suits that arise out of 
workplace accidents.” When an accident ‘in
volving a manufactured product occurs in 
the workplace, the worker is usually eligible 
to collect Worker Compçnsation. The 
worker may also bring a claim against the 
product manufacturer. The net result may 
be that the product manufacturer pays the 
entire cost of the worker’s award, even 
though the employer’s negligence was a sub
stantial cause of the injury. The overlap of 
tort and Worker Compensation systems has 
béen costly. A recent survey showed that 
while workplace accidents represent only 11 
percent of product liability claims, they 
result in 42 percent of the amount insurers 
pay in settlements and judgments. The du
plicative transaction and legal costs result in 
a good deal of waste. Secretary Kreps ob
served: »

“Overall Worker Compensation proposals 
now being considered by the Labor Depart
ment provide an ideal climate for addressing 
the workplace product liability problem. 
The Department of Commerce will propose 
a provision affording relief for product man
ufacturers as a part of any Administration 
Worker Compensation legislation. The pro
vision would insure, however, that the man
ufacturer of a deficient product makes an 
appropriate contribution to pay for the 
worker’s claim.”

The provision would be part of any 
Worker Compensation reform effort that 
would include adequate benefits and ex
panded coverage for workers suffering prod

uct-related injuries in the course of employ
ment.

Insurance Ratemaking
To address problems in liability rate

making procedures, the Administration has 
called for a report that would include draft 
product liability insurance regulation stand
ards. The report would, among other things, 
evaluate:

“The appropriate federal role in product 
liability insurance.

“The effectiveness of initiatives by state 
regulators and the insurance industry to ad
dress the problem.

“Whether product liability premiums can 
more closely reflect actual product risk, e.g., 
extending experience rating to small busi
ness.

“Whether insurance problems may be 
eased by facilitating the formation of self- 
insurance groups.”

Manufacturing Practices
To help ensure the manufacture of safe 

products, the model uniform product liabili
ty law will preserve existing incentives in 
the tort-litigation system. The Administra
tion has also called for a cooperative effort 
“whereby the Federal Government would 
more effectively distribute product risk in
formation to manufacturers, distributors, 
and retailers. At the same time, the Admin
istration urges industry to voluntarily dis
close information regarding product risks of 
which they become aware to product manu
facturers and concerned government agen
cies.” Commerce would work closely with 
the Consumer Product Safety Commission, 
the Department of .Labor, HEW, and other 
appropriate agencies in promoting such ef
forts.

Coordinate Accident Compensation Issues
Finally, the Administration approved 

Commerce’s proposal to improve the coordi
nation of federal accident compensation ini
tiatives. Secretary Kreps observed:

“Problems relating to accident compensa
tion are unlikely to fade away in the next 
few years—in point of fact, all signs suggest 
they will grow worse. There already is a 
multiplicity of federal legislative and re
search initiatives being undertaken in the 
area of accident compensation.

“Therefore, the Administration will form 
an Interagency Council composed of agen
cies that have had substantial experience 
with respect to problems relating to acci
dent compensation. Some of these agencies 
include DOL, DOT, HEW, and the Federal 
Insurance Administration of HUD. Also in
cluded on the Council will be the Office of 
Management and Budget, the Council of 
Economic Advisors, and the Office of the 
Special Assistant to the President for Con
sumer Affairs. The Council would:

(1) Inventory present programs and initia
tives;

(2) Serve as a clearinghouse for research 
on accident compensation and insurance 
issues;

(3) Serve as a forum for discussing legisla
tive initiatives in the accident compensa
tion-insurance area, and

(4) Serve to identify expertise on this sub
ject matter within the Federal Govern
ment.”

The Department of Commerce will con
vene the Council and direct the product lia
bility initiatives.

[FR Doc. .78-25616 Filed 9-8-78; 8:45 am]
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